MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
MARCH 25, 1981

The fifty-second meeting of the Senate Judiciary Committee
was called to order by Mike Anderson, Chairman, on the
above date in Room 331, at 10:00 a.m.

ROLL CALL:

Every member was presernt.

CONSIDERATION OF AMENDMENTS TO COMMITTEE BILLS:

Relative to the two proposed committee bills drawn for the
purpose of reinstituting the small claims court system in
Montana, amendments had been prepared by David Niss which would
answer some of the problems described by Gladys Vance, a
Cascade County justice.

Senator Anderson described the problem in Cascade County as
being one of scheduling ten or fifteen cases to be heard, only
to have one or two appear at the given time. He said that
tne suggested amendments would help the non-appearance problem.

Mike McCabe, Helena justice, said that the problem is much

worse 1in Cascade County than it is anywhere else in the state,
and the present default provision is adequate remedy if it is
just used. He also objected to the six-day response requirement
contained in the bills.

Senator Mazurek stated that he also disliked the amendments
because they turned the small claims court into something
more complicated and therefore less available to the people
it is intended to help.

Senator Crippen felt that the amendments would do the reverse
of the intent of the bill, which is to get more of these
actions settled in the small claims court.

CONSIDERATION OF SENATE BILL 485:

CREATING A SMALL CLAIMS COURT
PROCEDURE WITHIN JUSTICE'S
COURT (REMDOVAL PROVISION)

David Niss explained that the bill would repeal all of
current Title 25, chapter 35, relative to the small claims
court within justice's court. He pointed to the two new
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sections, 17 and 18, dealing with removal.

Mike McCabe rose to support the bill because it does not
provide for an appeal de novo. He suggested that on page 4,
subsection (2), the requirement that the attorney general
distribute sufficient pamphlets be changed since no appro-
priation exists to pay for this distribution. He said that
on page 7 the language relative to setting the hearing was
unnecessary, and that all the notifications required for
this would cost additional money. He added that on page 9,
subsection (2), because of the limit's having been raised to
$3,500 for justice court claims, the language specifying
which court should be used was unclear.

John Maynard, assistant attorney general, supported the bill
as being preferable to SB 486, and submitted a "Technical
Assistance Report" (attached Exhibit A) prepared by the
National Center for State Courts on the subject of Montana's
justice courts.

Senator Mazurek asked John Maynard if a provision for the
defendant's having to pay the plaintiff's attorney's fee in
the event he lost his appeal might not be fair, and something
wnich should be added.

CONSIDERATION OF SENATE BILL 486:

CREATING A SMALL CLAIMS COURT
PROCEDURE WITHIN JUSTICE'S
COURT (APPEAL PROVISION)

David Niss said that the bill provides for an appeal de novo
to the district court, and that the only section in this bill
which is new is Section 18, on page 11, which provides for
such an appeal. These provisions included requirements for a
bond and costs, and invonvenience if the execution of the
small claims judgment is stayed.

Mr. McCabe opposed this bill by saying that SB 485's provisions
would cover the positive aspects of SB 486, and SB 486 fails
to provide a speedy remedy.

Senator Crippen asked Mr. McCabe if the trial de novo feature
in SB 486 might force the parties to accept the decision of
the small claims court because of the delay which would result
otherwise, and asked if this did not conflict with the purpose
of the small claims court, which is to expedite cases.

Mr. McCabe said that it would do nothing to prevent an appeal.

Senator Mazurek asked whether, in Section 18, there would be
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a conflict, and said that there should be an exception

added if the bill is passed, insuring that Section 22 would
deal with the appeal. He also wondered, in cases that are
removed from small claims court to justice's court, if there
was a constitutionality problem because no distinction was
made between what is "removed" and what is not.

David Niss said that there would be no constitutionality
problem because a waiver has been made to a jury trial under
those circumstances. He added that Gladys Vance had mentioned
other problem areas, specifically 1) limiting to three the
number of complaints per person per vear which could be
brought in small claims court; 2) defendants' denying prior
knowledge of the charges being brought; and 3) including in the
attorney general's publication advice to defendants as well

as to plaintiffs if an answer is to be reguired as proposed

in the offered amendments.

The committee decided to have Chairman Andarson write to the
Cascade County justice advising her that the committee had
decided not to include her suggestions in either bill, and
giving her the reasons for their decision.

DISPOSITION OF SENATE BILL 486:

Senator Berg moved that the bill be TABLED, and his motion
passed unanimously.

DISPOSITION OF SENATE BILL 485:

Senator S. Brown moved the second amendment as shown on the
attached Committee Report, and his motion carried unanimously.
Senator Mazurek moved the remaining amendments shown on the
attached Committee Report, and they passed unanimously except
for the New Section 25 included in the eighth amendment, which
Senator Olson opposed. Senator Berg moved that the bill

DO PASS AS AMENDED, and his motion passed unanimously.

DISPOSITICN OF HOUSE BILL 536:

Senator Mazurek moved that the bill BE CONCURRED IN, and his
motion passed over Senator Tveit's objection.

DISPOSITION OF HOUSE BILL 815:

Senator Mazurek moved to amend the bill as shown on the
attached Committee Report, and his motion passed unanimously.
Senator Tveit moved that the bill BE NOT CONCURRED IN AS
AMENDED, and his motion passed over the opposition of
Senators Mazurek, Berg, and S. Brown.
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DISPOSITION OF HOUSE BILL 656:

Senator S. Brown moved to table the bill, and his motion
carried.

DISPOSITION OF HOUSE BILL 703:

Senator Mazurek proposed that the bill be amended as shown
on the attached Committee Report. Senator Olson moved these
amendments, and his motion passed unanimously.

Senator Anderson asked about access to records of non-custodial
parents, and said that it could cause problems. Senator
Mazurek said that while the parent may not have custody of the
child, he still has parental rights.

Senator Mazurek moved that the bill BE CONCURRED IN AS
AMENDED, and his motion carried over the opposition of
Senators Crippen and Tveit.

“BA et

Mike Anderson
Chairman, Judiciary Committee
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O'Hara, Jesse A. (R)

Olson, S. A. (R)

Brown, Bob (R)

Crippen, Bruce D. (R)

Tveit, Larry J. (R)

Brown, Steve (D)

Berg, Harry K. (D)

Mazurek, Joseph P. (D)

Halligan, Michael (D)

Each day attach to minutes.
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TECHNICAL ASSISTANCE REPORT
FOR THE SMALL CLAIMS COURT
YELLOWSTONE COUNTY, MONTANA

Prepared by:

Randy Wolfe
Steven Weller

Napibnal Center for State Courts

Tnis report was supported by grants from the Florence V. Burden Foundation
and the McDonald's Corporation. The opinions expressed herein are those
of the authors and do not necessarily represent the positions of the
Florence V. Burden Foundation; McDonald's Corporation, or the National
Center for State Courts.
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INTRODUCTION

*

The Yellowsféne County Justice Court is a court of limited jurisdiction
handling criminal actions (including deputy sheriff's citations,-county
attorney filings, vehicle weight violations, public service commission
citations, viélations of cog ordinances, Highway Patrol citations, and Fish
and Game citations), civil actions (involving monetary amounts of $1,500 and
less), aad small claims actions (involving amounts of $750 and less). The
two-judge court handles almost 18,006 filings each year (17,891 actions were
filed in 1979.) Approximately 17% of éhese_filings are civil and cmall claims
actions.

Judge Pedro Hernmandez and Judge Janet Eschler of the Yellowstome County
Justice Court have been examining various aspects of their small claims
procedures in hopes of improving the process. They requested technical
assistance from the National Center for State Courts in this endeavor.
Specifically; the National Center was asked to review procedures for
scheduling, docketing, and better informing litigants in using the system. In
addition, a recent decision by a Montana District éourt Judge ruled that, as
the Montana Justice Court legislation currently is written, the small claims
court in Montana 1s uncounstitutional (see following section entitled The
Montana Small Claims Statute). 1In this regard, the Natiomal Center also was
requestad to analyzz the small claims court statute and public relatiouns
efforts of the small claims court.

Ms. Randy Wolfe, Project Director of the Small Claims Assistance Project
and Dr. Steven Weller, former project director of the project and comsultant

to the National Center, Visited the Yellowstonme County Small Claims Court on
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September 11 and 12, 1980 to observe their operation. The primary issues

’

identified and discussed during the visit and included in this report are:

- Statutory analysis and recommendations,
- public relations,

- litigant handbooks, and
- clerical procedures (scheduling, case filing, and the complaint and

docket form).
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