MINUTES FOR MEETING
SENATE JUDICIARY COMMITTEE
February 17, 1981

The thirtieth meeting of the Senate Judiciary Committee was
called to order by Jesse O'Hara, Vice Chairman, on the above
date in Room 331, at 10:00 a.m.

ROLL CALL:

All members were present.

CONSIDERATION OF SENATE BILL 364:

AWARDING COSTS AND ATTORNEY'S FEES TO
DEFENDANTS IN CERTAIN ENVIRONMENTAL
ACTIONS AND REQUIRING SECURITY.

Senator Hafferman, District 11, Lincoln County, presented
this bill, stating that its purpose is to make those who
bring environmental class action suits responsible for their
actions.

Janelle Fallan, representing the Montana Chamber of Commerce,
spoke in support of the bill.  She stated that using the
courts to delay development is frequently done, and this bill
would bring a greater sense of responsibility to this type

of action.

Joan Miles, representing the Environmental Information Center,
opposed the bill, saying that she feels it is discriminatory
against environmentalists, and takes away from the courts
their right to determine who is responsible. She also felt

it would put unfair burdens on the Attorney General's office
because it is probably unconstitutional.

Pat Osborne spoke in opposition to the bill on behalf of
the Northern Plains Resource Council, because he feels it
addresses an issue that can be handled under present law.

Mike Meloy, representing the Montana Trial Lawyers Association,
said that the House has already killed a similar bill, so will
not be able to accept this one. He also said that the bill
would not do very much, and was unconstitutional.

Senator S. Brown stated that this bill perhaps does not do
what it intended to do, but even if it does, it infringes
upon the American right to go to court if the person wishing
to do so does not have much money. He asked if the courts
were not presently addressing the issue by throwing out
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frivolous suits. Senator Hafferman said that according to
the correspondence he receives from his constituents the
issue is not being handled satisfactorily, and as a result
tney are losing jobs.

Senator Crippen said that even though, as a developer, he

has been obstructed many times on his projects, he still does
not want to do away with the system of seeking redress if an
individual thinks he is being damaged by a development.

Senator S. Brown pointed out that any huge national group
would be able to put up a bond, but in the case of an indivi-
dual who does not have access to a lot of money his lack of
bond would prevent his being able to file suit.

CONSIDERATION OF SENATE BILL 381:

PROVIDING FOR DISCLOSURE OF YOUTH ARREST
RECORDS AND YOUTH COURT PROCEEDINGS AND
FILES IN CERTAIN CASES.

Senator Turnage presented the bill on behalf of Senator
Stephens. He said that this bill had originated in response
to a poll made by the "Independent Record" in an attempt to
determine priorities with their readers. The greatest concern
had been with juvenile felons. The purpose of the bill is to
remove the secrecy surrounding the legal proceedings that
result from a juvenile's having committed an act which woulgd,
if he were an adult, be considered a felony. The intent of
this bill is to remove the privacy which the offending
juvenile currently has in those cases.

Mike Voeller, editor of the "Independent Record" stated that
he finds it very frustrating when the newspaper is accused of
covering up on these cases, when in fact the current law
demands that a veil of secrecy be drawn over the proceedings
so long as the action involves a juvenile. He recounted his
personal experience which involved one of his stepchildren
getting into trouble, and due to the privacy now accorded
juveniles, he was unable to even find out who the child's
associates had been.

Kevin Giles, appearing as botih a journalist with the "independent
Record" and a victim of juvenile crime, outlined the problems

he had encountered when he had attempted to find out the

name of the juvenile who had damaged his automobile and home.

He felt it unfair that under present law he, the victim, was

not entitled to any rights or reimbursement. He said that

the law snould be changed so as to make the public aware of

wno 1s responsible for certain crimes. He feels that vouth

must accept responsibility for their actions, and he strongly
supports passage of this bill.
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Gladys Inman, Helena, read from written testimony, attached
to these minutes with her testimony sheet, and read from a

court case (marked Exhibit A and attached to these minutes)
wnile urging support for this bill.

Rose Mary Rodgers, Helena, read her written testimony (attached
to her testimony sheet), in support of the bill.

Walter Hodgson, operator of Knox Flower Shop, Helena, told

of the burglary to his business by some sixteen-year-olds

who were on their fifth burglary over a period of a few days.
Because of present law and the resulting inability to seek
restitution, the business's own insurance company was probably
going to have to stand the loss. He feels that the community
saould be informed of the identity of these juveniles.

Senator Stephens, sponsor of the bill, urged passage of the
bill, and stated that the rumors that circulate after a crime
has been committed can sometimes unfairly point toward an
innocent person, and that publication of the names of the
juveniles who were involved can keep these rumors from
getting out of hand. ’

Senator Turnage asked that a newspaper article be included in
the minutes (marked Exhibit B and attached to these minutes).

Karen Mikota, opposing on behalf of the League of Women
Voters, felt that the measure would be too harsh. She said
that the present system attempts to divert youth from taking
a criminal path, and that unnecessary exposure would inflict
damage on otner innocent family members, as well as providing
the attention that some juveniles deliberately seek by
committing a criminal act.

Dick Meeker, Chief Probation Officer in Lewis & Clark County,
opposed the bill. Although he feels that some of the juveniles'
names should perhaps be published, he doesn't feel that this
should be automatic. He pointed out that often the individual
arrested for a crime turns out not to be guilty, but that the
public would only remember that his name had at one time been
associated with the crime. He also said that records contain
psychological profiles, character analyses, etc., which would
be damaging to the individual if released to the public, and
would serve no public good.

Jeremiah F. Johnson, representing the Montana Probation
Officers Association, felt that the press should not be
actively supporting this, or any other particular bill. He
said that some juveniles do have to make restitution under
current law.

In closing, Senator Turnage stated that regarding the publication
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of records, publication applies only to felony convictions,
and only to those records "directly related" to the felony
committed. He pointed out that the present system is not
working, and feels that it would be beneficial to apply
pressure on the criminals on the local level.

Senator S. Brown said that he feels the existing law is

not being used correctly to achieve some of the purposes

of this bill, and Mike Voeller admitted that the judges never
notify the papers of upcoming action on juvenile hearings,
although it could be done.

Senator Turnage presented a booklet written by Judge Loble
(marked Exhibit C and attached to these minutes). He said
that judges are so dependent upon the juvenile officers that
they will not go against their wishes on opening up the
juvenile hearings.

Senator Berg observed that, as a teacher, he was very much
aware of juveniles competing for attention, and felt that
publicity might actually increase their criminal activity.
Senator Stephens said that he feels that most juveniles

would much rather have positive rather than adverse publicity.

Senator Mazurek objected to the fact that this bill specifies
that the publicity begin at the moment a juvenile is taken
into custody in connection with a crime. He felt it should be
changed to after he has been officially charged so that an
innocent person would not be damaged by the ensuing publicity.
Senator Turnage agreed that this would be better.

CONSIDERATION OF SENATE BILL 289:

REQUIRING THE ATTORNEY GENERAL TO
CHALLENGE FEDERAL LAWS THAT IMPAIR THE
TAXING AUTHORITY OR AUTONOMY OF THE STATE.

Senator Lee presented the bill.

Senator S. Brown asked how much it would cost to implement
tne broad action outlined in the bill. Senator Lee replied
that it would be up to the Attorney General to determine how
stringent the enforcement would be, and how much it would
cost as a result.

There was further discussion of the cost of implementing
the bill and whether or not it was needed.

CONSIDERATION OF SENATE BILL 290:

AUTHORIZING A COUNTY CLERK AND RECORDER
TO REFUSE AN ILLEGIBLE DOCUMENT.
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Senator Hager presented the bill, and said that its purpose is
as shown in the above description. To demonstrate the need
for this bill, he presented an illegible copy of a document
which had been presented for recording (marked Exhibit F and
attached to these minutes), and letters from two clerk and
recorders (marked Exhibits D and E, and attached to these
minutes).

Other clerk and recorders supporting the bill and presenting
illegible documents were Joanne Peres, Choteau, Helen Kovich,
Lewis & Clark, Ethel Harding, Lake; and Doris Shepherd, of
the Montana Association of Counties, who presented a letter
in support of the bill (marked Exhibit G and attached to
these minutes).

CONSIDERATION OF SENATE BILL 334:

GENERALLY REVISING MONTANA INSURANCE LAW.

Senator Olson took over the chair for Vice Chairman O'Hara,
wno had to leave at this point, and invited Josephine Driscoll
to present the bill for Senator Anderson, who had left to
attend another committee meeting.

Mrs. Driscoll explained that the bill had been submitted by

the State Insurance Department, and read through it for the
benefit of the committee. She said that many different

factions of the insurance business had contributed to the input.

Richard Hall, an independent insurance agent from Billings,
spoke in support.

Senator Berg expressed his concern over the large number of
insurance bills that are appearing before this legislature.
Mrs. Driscoll replied that some of the laws on the books
date back to 1949, and that when her department feels that
there are abuses or lack of clarification, she feels it is
their responsibility to bring those matters up.
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Senator Anderson
Chairman, Judiciary Committee
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infuriates
two vidiims

By SALLY HILANDER
IR Statf Writer

Two Helena women whose apartment was
burgiarized last summer by a 16-year-old girl
went further than most crime victims in
their quest for justice. ' Co

They sued her parents for restitution.

And lost. .

For their effort, the victims have a $30
restitution check, one broken wrist watch,
bad memories and a jaundiced view of
juvenile law.

“It looks like victims of juvenile crimes
have no rights,”” said one of the women we'll
nickname Jane to protect her identity. “It
seems like victims should have as many
rights as the juvenile.”’

- Montana laws requiring police to withhold - -
the identity of offenders under 18 made it dif-
ficult for. Jane and her sister to obtain infor-
mation about the girl who pried off a window
screen “‘and pretty much helped herself to

* what she wanted.” .
Taken was jewelry, clothing and miscel-

- laneous personal items the victims value at
more than $1,100. They are by far the most

upset about three rings that have great sepn-
" timental value. /j
- (3o
’ ~ -




This I Know

Judge Lester H. Loble

Helena, Montana
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LINCOLN COuUNTY

MONTANA
Office of
ELEANOR L. VAUGHN LisBY, MONTANA
County Clerk and Recorder
TO: THE HONORABLE MEMBERS OF THE 47th LEGISLATURE, SENATE JUDICIARY COMMITTEE:

MIKE ANDERSON, CHAIRMAN, JESSE O'HARA, VICE-CHAIRMAN, S. A. OLSON, BOB
BROWN, BRUCE CRIPPEN, LARRY J. TVEIT, STEVE BROWN, HARRY BERG, JOSEPH
MAZUREK, MICHAEL HALLIGAN

FROM: ELEANOR L. VAUGHN, CLERK & RECORDER, LINCOLN COUNTY, AND MEMBEFR OF
MONTANA ASSOCIATION OF CLERK & RECORDER'S LEGISLATIVE COMMITTEE:

RE: SENATE BILL 290
DEAR COMMITTEE PERSONS:

Please enter this letter as testimony in favor of authorizing a County Clerk
and Recorder to refuse to receive and record an illegible document.

Almost all Clerk & Reccrders now use some means of filming the records. Some of
the documents brought in for recording are presented in such a manner that it is
imvossible to get a good legibile document on the film, much less be able to re-
produce it when covies are needed. Many times the copies that are recuired by
Attorney's to present in court are difficult to certify since theuy will not re-
produce well.

If there is a great deal of opposition to the bill fearing that Clerks and
Recorder's might not be fair in deciding which instruments should be refused,
verhavs an amendment need be added that would require the Clerks getting the
approval of the County Attorney before refusing an instrument for recording.

As the records are permanent we as Clerks feel it very important that they be
recorded in such a manner that they could be used whenever needed, at the present
or far in the future.

I will appreciate your favorable consideration of this bill.

Sincerely,

éiifzxtvxIV’ C7f0 57//7 14::__

Eleanor L. Vaughn,
Clerk & Recorder



MERRILL H. KLUNDT
Clerk & Recorder

BILLINGS, MONTANA

59101

February?6, 1981

Senator Tom Hager
Senate District #30
State Capitol Building
Helena, Montana 59601

Dear Senator Hager and Committee Members:

In reference to Senate Bill #290, a bill for an act to authorize a County
Clerk & Recorder to refuse to receive and record an illegible document, under
Section 7-4-2618, line 11, page 2, post office address is deleted and current
mailing address is inserted. The reason is many feel that the name and town is
adequate to meet this requirement; however our county attorney has ruled post
office address means your current address. Each lawyer has a different interpre-
tation.

The current mailing address is needed in deeds and etc. for the county assessor
and especially for the county treasurer in mailing out tax statements. It saves
our treasurer several thousand dollars in employee time as well as postage to send
the statem2nt to the proper address. The language of current mailing address
should clarify this subject matter.

Section 2 of Section 7-4-2618, lines 16 through 25, gives the Clerk & Recorder
descretion to refuse to receive for recording any instrum2nt, paper or notice
authorized by law to be recorded that is illegible, unreproducible, or unreadable
in any material particular. Upon refusing to receive an instrument for lack of
legibility or readability, the County Clerk & Recorder must state with particularity
the reasons for such refusal. The refusal to receive any such instrument does not
affect the validity of the record of any instrument that has been recorded.

I have contacted some of the legislators of Yellowstone County on this subject
matter and their concern was that the clerks and recorders would refuse to record
a document because the signature is not legible. We are not concernec that much
about signatures as most can not be read anyway and are usually typed in the body
of the document or in the acknowledgment of the document. Our main concern is that
the contents of the document are illegible and unreproducible and with the advent
of microfilm, we must have legible documents in order to reproduce cojies at a
future date upon request. (Present copies)

If it is the feeling of this committee that another party should be involved
to review the document as to its legibility, perhaps an amendment could be added
stating, "The document must be presented to the County Attorney for his examination



and determination as to legibility and etc. before the county clerk & recorder may
refuse to record a document."

In behalf of the County Clerk & Recorders Association and myself, T would
appreciate your support in passing this worthwhile legislation.

~ Yours truly

s oA Kkt
MERRILL H. KLUNDT
Clerk & Recorder

Yellowstone County
Billings, Montana

Encl.
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