MINUTES OF THE MEETING
HIGHWAYS AND TRANSPORTATION COMMITTEE
MONTANA STATE SENATE

February 14, 1981

The ninth meeting of the Highways and Transportatior
Committee was called to order by Chairman Mark Etchart or the
above date in Room 410 of the State Capitol Building at 1:00
p.m.

ROLL CALL: Present: Senator Etchart, Hager, Hazelkaker,
Elliott, Tveit, Manning, Graham, Stimatz. Absent: Senator
Healy.

CONSIDERATION OF SENATE BILL NO. 422:

Senator Graham, chief sponsor of SB 422 was delayed, and
in his absence Senator Manning, co-sponsor of SB 422 told the
committee this is an act to extend for two yvears the deadline
to expend or encumber coal area highway reconstruction funds
appropriated prior to June 30, 1979.

Senator Manning said he was the original author of this
bill and that it relates to 302 miles of road in Rosebud County,
Treasure County, and Big Horn County. We left to the highway
department which roads would be built. With or without faderal
matching money. We have tried to get in the ratio, which
at that time was 74%/26%. Now it is 80%/20%, but you know
how hard it is to get federal money since the Department of
Transportation grants the money that comes into the Department
of Treasury. They don't like to break into it. I went to
Washington D. C. on this, but we never did get any money. But,
we are designated as an industrial impacted area. They
were talking about coal haul roads, and we were talking about
the taking of our coal. Our problem is the service roads.

It has come up since then with the Highway Department, which
roads shall be built first, the coal haul roads or the service
roads. This brings up problems, as they have started to spend
the money without matching aid. Because of the consequences
of coal mining, it brings into Big Horn County the argument
whether Coal Strip should be getting all of this or a greater
portion of it. This bill extends the life and is a legitimate
extension to ask for. We are building it entirely with coal
funds. He offered an amendment and said the amendment should
be put into this bill.

The amendment in the title, following: "1979;" on line
6, insert: "PROVIDING FOR LOCAL GOVERNMENT CONSULTATIONS:",
and on Page 2, line 1, Following: "highways", Insert: "in

consultation with the governing bodies of the counties in the
area".
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Senator Etc..art asked if there were any other proponents
to SB 422.
James D. Mo kler, Montana Coal Council, Helena, spoke
in support of the bill, and asked for support of the

extension to allcw for use of funds as intended.

James D. Beckert, Department of Highways, told the
committee they support this bill.

There being no further testimony or questions from the
committee, the hc¢aring on SB 422 was closed.

ACTION ON SINATE BILL NO. 422:

Senator Gral am made the motion that the committee adopt
the amendments tc¢ SB 422.

All senators present voting aye, the amendments were
adopted.

Senator Manring made the motion that SB 422 as amended
do pass. All Serators present voting aye, the motion carried,
with the stipulation that Paul Verdon check out the codification.

CONSIDERATICN OF SENATE BILL NO. 416:

Senator Anderson, District 40 said this is an act to
provide that persons, firms, and corporations engaged in moving
houses, buildings, derricks, or other structures shall pay the
necessary and reasonable expenses of raising or cutting wires
or removing poles to facilitate the movement thereof.

Senator Etchart asked 1f there were any other proponents
to this bill.

Riley Childers, Montana Associated Utilities and Montana
Telephone Association of Independent Companies, from Great Falls,
told the committee he supports this bill.

Paul G. Olsen, Route 4, Billings, MT, representing the
Yellowstone Valley Electric Co-Operative, Inc., spoke in support
of SB 416. He said the co-operative must presently move,
raise, cut or alter its electric facilites to accomodate the
transportation of over-size loads without reimbursement for its
expense of man and machine hours even though the co-operative
has an easement without limitation on public right of way and
though the co-op's facilities comply with statutory requirements
as to height at respective voltages. We recognize movers right
to use the public thoroughfare and pursue its industry, but
we respectfully submit that its unfair that the co-operative
or utility consumer subsidize the transportation of oversize
loads.
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Al Dougherty, from Helena, representing the Montana
Cable Television Association, said they support SB 416.

Wes Huffman, Helena Cable TV, Helena, said he supports
SB 416.

Larry T. Brodie, Missoula, representing Teleprompter
CATV and the Montana CATV Association said they support SB 416.

Beverly Helming, Wisdom, Montana, representing the
South Montana Telephone Company, said they support SB 416.
She said she is representing just one of many public
utilities in Montana. I feel that this proposal should pass
the legislature to protect the utilites from undue financial
burden caused by moving of large structures. At the present
time, utilities are required to release overhead lines for such
moves and all expenses must be assumed by the utility. We
do object and feel that we should be allowed to charge actual
expenses. She reported that expenses incurred during a
recent building from Divide to Deep Creek, within the
Exchange Boundaries of Southern Montana Telephone Company.
were $2,730.00. These are the estimated expenses of our
company only. Montana Power, Mountain Bell, and Vigilante
Electric Co-op were also involved in the move.

James R. Hughes, Helena, representing Mountain Bell,
spoke in support of SB 416. He said the bill would correct
an inequity that now exists in treating the cost of service
and charging those who create the cost. You are not burdening the
other rate payers who don't receive the benefits, in this way.

Rod Hanson, Fairfield, Montana, representing the Montana
Associated Utilities said they support SB 416, and stated
electric co-op consumers should not have to pay costs of
house movers or buyers of homes. All Montana Associated Utility
members concur in the passage of this bill.

Lester H. Loble II, Helena, representing General Telephone
of the Northwest, Inc., said they support this bill.

Gene Pigeon, Glendive, representing Montana Dakota Utilities,
said this bill would correct a situation created by a recent
Supreme Court decision, which rendered invalid a statute re-
quiring the payment by house movers of costs within city limits.
It also places the costs where they should be. For that reason,
we support this bill.

John Lahr, Montana Power Company, Butte, said they support
this bill.

Paul Hodge, Hobson, MT, representing the Fergus County
Electric Co-op, telephoned in their support on SB416.
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Senator Etchart asked if there were any opponents to
SB 416.

Roger Tippy, Helena Lawyer and lobbyist registered for
the Montana House Movers' Association said the house movers
are opposed to SB416 and have opposed bills of this sort
for many years. He read a passage from the Senate Journal
of the 1957 legislative session which sets out many of the
reasons this is an unfair bill:

"Honorable Paul Cannon
President of the Senate

Honorable Eugene Mahoney
Speaker of the House of Representatives

Sirs:

I am returning Senate Bill No. 48 without my approval for
the following reasons:

From 1929 to 1951 the burden of cost for individual home,
farm, and ranch owners who move their houses, hay derricks
and other items has been on the utilities. In 1951 this wes
amended to shift the burden to the individual movers in the
cities and towns. As a member of the Senate, I voted against
this change.

Senate Bill 48 would shift the burden from the utilities to
all Montanans who might move, with the exception of an owner
or tenant of farming or grazing land on which such poles and
wires may be located.

This makes every utility line crossing a public road a toll
gate, with the toll to be paid to the utility company. It
seems to me that this is inequitable.

The utilities are equipped to do this work and take rights-
of-way with this burden in mind. If this responsibility

for maintaining clearance above ground is not left with the
utilities, all movements of high structures might soon be
blocked by these utility toll gates. Power and telephone
lines might soon strangle the people of Montana, except for
those who wanted to move under lines on land they own or rent.

An analogous situation would exist if people who crossed rail-
road rights-of-way were charged a toll for crossing. The
railroads are required to maintain crossings for public

use, and I believe the same principle should apply to power
and telephone companies.
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In 1953, during the Thirty-third session of the Montana
Legislative assembly, I vetoed a similar bill involving
the same principle. For these reasons I am returning
Senate Bill 48 without my apprcval.

Very truly yours,

s . HUGO ARONSON, Governor."

Roger Tippy went on to say the judgment of history appears to that
Governor Aronson brought to his office a keen sense of fair play
and a full appreciation of the importance of a good highway system
to all the highway users of the State of Montana. That Governor
Aronson's sense of equity and fair play was well founded is
demonstrated by a recent state supreme court decision.

The Montana Supreme Court last year interpreted this statute
as one which serves the public health, welfare, and safety
in several significant ways. Tae statute confers a public
benefit, the Court wrote, in providing a controlled method
of accommodating a mover's needs with prompt replacement and
repair, so that there is minimal interference in providing
electrical service to the publiz. .The statute also recognizes
the right of the public to use the highways, including the
reasonable and necessary public use of moving oversized objects
on the highways.

The Court commented on utilities' use of highway corriders
for overhead lines as follows: "In locating their facilities
on a public right-of-way, utilities and cooperatives are
conferred a property right which, by its very nature, is
subject to other competing franchises and privileges........
Where other competing interests and franchises become involved,
a utility may be forced to give up a particular location of
its facilities, and reasonable interference may be necessary
and proper." Yellowstone Valley Elec. Coop. Vv Ostermiller,

37 St. Rep. 536 (1980).

This unanimous decision by our highest court echoes Governor
Aronson's point: the utilities and the coops elected to
install overhead crossings of public highways knowing full
well that they were occupying airspace above the public right-
of-way as a privilege which might have to be interrupted once
in a while. They could have put in a more expensive under-
ground crossing in the first place; by electing the less
expensive overhead installation, they should assume the social
costs which come with this type of construction.

So much for the constitutional and legal analysis of the
flaws in this bill. As an exercise in economic analysis,
that is, to ask who should pay the costs of an occasional
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d. sconnection, the answer is the same. If these costs are
s}'read out among thousands of rate-payers, no one feels a

sc vere impact. If these costs are imposed upon the house

m« ver and his customer, some moves will become too expensive
ard the buildings will be destroyed or abandoned instead. I
w: 11 now introduce several house movers who will tell how
S1416 would adversely affect their businesses.

Ira A. Hall, Chinook, Montana, representing Montana House
Movers Association said he would like to bring out the fact
that there are more new cables and electric lines being put
u; everyday.with the electric company crossing roads many
times without caring how many wire obstacle they create.

Ir the last two to three years alone, there has been cable
irstalled in the Malta-Harlem-Chinook areas. These cable wires
are bing installed below other utilities. Also, new lines to
all reservation houses crossing the roads many times. With

tlis many lines that will be charging a toll, this will
certainly have a factor in whether I remain in the moving
btsiness. Bear in mind that there is not just one utility
ccmpany charging, there are many: Montana Power, Bell Telephone,
REA Telephone, REA Electric, Cable TV, Rail Roads.

Mark Pesanti, representing the Montana House Movers
Association said that under the present law it is feasible
tc move a house from Anaconda to Butte. With the City of
Anaconda closing the smelter, real estate values have all but
diminished. Moving these homes to other areas is one opportunity
for these people to salvage their home or equity. If this law
is passed, I feel it would put a large additonal burden on those
already decreasing values.

Forrest L. Zion, representing Montana House Movers
Association and Zion House Moving, said, this bill has been
presented in the legislature many times in the past 30 years
and defeated each time. The real object of this bill is to
stop house moving simply because we are a nuisance to the
utilities.

If this bill is allowed to pass, every utility line crossing
a public road would be a toll gate on what are intended to be
free public roads, the toll to be paid to private utility
companies. These utility companies took right-of-way with
full knowledge that buildings, farm machinery and other high
loads have always had free access to the roads, and raising lines
would be part of their maintenance cost. These maintenance
charges are already included in each months bill to their
customers. Passage of this bill would not reduce these monthly
statements. Control of house moving would be in the hands of
the utilities.
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Mr. Zion said utilities placed wires at their convenience,
criss-crossing roads rather than paralleling same. It
would be unfair to charge for this obstacle course.

A bill requiring house movers to pay for raising wires in
cities was pushed through the Legislature in 1951 by utilities
before house movers were aware that it was happening. 1In
1980 the Supreme court declared this unconstitutional.

In cities good houses have been torn down because of excess
wire raising charges by the Utilities who have refused to give
firm costs. This unknown factor quickly discourages the public
from moving houses. Re-using good older buildings eases the
strain on our natural resources. There is a housing shortage
in Montana. The average small house now costs about $40,000
which is completely out of reach of lower income families. House
moving is doing much to provide housing to low income families.

Historical buildings are being moved and preserved which
otherwise would be lost in the path of progress.

Utilities overlook the fact that we perform a very important
function. Utilities directly benefit because each move generally
means a new customer.

We are providing inexpensive housing in this time of material
shortages and rising costs. We are recycling buildings from areas
of no use to needed areas.

We provide jobs in all areas of the State, directly employing
approximately 100 people. Indirectly all trades are given work
after a building has been moved. Montana cannot afford to
loose these jobs.

House movers make it possible for the Montana Highway Commission
to sell buildings from the right-of-way saving the State road
building dollars.

We are licensed and controlled by the State as haulers, work
under the same Codes and Laws of the Public Service Commission
as the Utilities and also contribute revenue to the State.

The railroads require that lines crossing their tracts be at
a minimum of 27' in height. If there were required of utilities,
where their lines cross a public highway, there would be no problem.
All house movers at the present time cooperate with the utilities
in picking the best routes and sometimes build roads in order that
difficult wire crossings may be by-passed.

When raising wires for passage of structures or machines,
the utilities do not leave the wire at this raised height, but
lower them to their original position. This means that the public
would have to pay over and over the cost of passing under the same
low wires. An initial investment in longer poles and better
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engineering would have saved both the Utiliti:s and the public
much money.

The answer to the utilities problem coull be found in
placing wires underground. Most rural telephne wires are
now underground and in the Hogeland - Turner irea power lines
have been buried.

Housing is a growth industry which is imbjortant to
Montana. We cannot afford to deny housing to our citizens
through the restrictions that would be imposeil by passage of
Senate Bill $416. .

Mr. Zion said they respectfully request :hat you recommend
"DO NOT PASS" to Senate Bill No. 416.

Mr. Zion passed out a magazine entitled wral Montana
which featured an article on Housemovers.

Mr. S. Benson, A-1 Housemovers, said he would like to
see us keep our roads and roadways free and o»en without toll-
ways created by utilities and railroads. Thes are opposed
to SB4le6.

Mr. William Kraske, Billings, MT said he opposes this bill
because it was declared unconstitutional many times before.
The highways were there long before the utilities bought
the easement (which is temporary) to cross public highways.
In effect the utility companies are running a toll road
with full control, no compromise. We feel there should be
more forethought in location and height on wires.

Duane Lutnes, representing Lutnes Movers, said they
oppose SB41l6.

Donald Tomietti, Butte, representing Tonietti House
Moving, said if SB416 is passed it would not bring any savings
to the utilities customers. This was stated by their attorney.
This bill will effectively end house moving.

Eldon J. Cook, Choteau, Montana, representing himself,
said he opposes this bill. He said the increased activity
in our area has created an unusually great demand for houses
of any type, moved to Choteau, Bynum, Dupuyer and Cut Bank
areas. For House Movers to assume more costs in wire raising
fees will add to inflation and tend to eliminate house moving
in our area.

Bernard B. Lutnes said he also opposes SB416.

Victor Tacke, Great Falls, representing Zion House Moving,
said the utility company and their customers create the problem
by the erection of the utility lines. (No utility company,
no problems) They created the problem, they should take care
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of it.

David Castl=2, Fort Shaw, Montana, representing Zion
House Moving, said he is in opposition to SB41l6.

Duane Osterniller, Billings, MT, representing Ostermiller
Housemoving said he opposes SB416. The possibility of moving
larger and highe: buildings would be jeopardized to the point
where most of tha2m would end up in the dump rather than moved
and utilized for another period of time. This bill, if passed,
would put the decision of a move into the hands of the utility
companies instael of the home owner.

Ernie Otonpilik, Missoula, MT, representing A-1 Housemoving,
said with a little planning on the part of the utility company,
routes could be »icked to raise the wires to a satisfactory level,
thereby making tiis problem almost nonexistant. One of the
utility companies; made the statement that the consumers bills
would not be rediced. We know that it would not help the house
mover. Then who will it help to charge to move these loads
down public roads.

Mike Draine. Missoula, MT, representing ACE Housemoving,
said he opposes $B416.

Senator Anderson closed by saying he is a small businessman,
and so anything that hurts small business he is opposed to.
But at the same time I think fairness to all people is also
important. There is not a single day that goes by that we do
not take out some o0ld law. I would say, what are highways
used for. For automobiles and trucks. Would it be fair to
ask the railraod to enlarge their tunnels. Should we go
ahead and make our bridges much higher. Sometimes power lines
cannot be buried. They lose power they are transmitting.
Appreciate a do pass.

Senator Etchart asked if there were any gquestions from
the committee.

Senator Graham asked if he knew of any house mover that
had gotten wealthy from moving houses.

Senator Anderson said no.
Senator Hager said the mention was made that many wires
dc hang below the minimum requirements. If that is so, is

anything every done about it.

Several people spoke in reply to this. As lines are
fixed or replaced they are checked.
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There being no further questions from the committee,
the hearing on SB416 was closed.

ADJOURNMENT:

The meeting adjourned at 2:35 p.m. The next meeting of
the Highway and Transportation Committee will be February 17,
1981 at 12:30 p.m. to take up SB's 434, 471, 472, 473.

/7./, Tl 4/':_ LZ ’[‘* {/ QNN ‘l’

YAl

Senator Mark Etchart, Chairman

The Adverse Committee Report on SB293 was turned in on Monday,

February 16, 1981. Copy of that report is attached to this

set of minutes.
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SOUTHERN MONTANA TILEPHONE Co.

WISDOM, MONTAN/? 59761

EXPENSES INCURRED DURING A RECENT BUILDINT FROM DIVIDE TC DEEP CREEK,
WITHIN THE EXCHANGE BOUNDARIES OF SOUTHERN MONTANA TELEPHONE COMPANY.

Arrangements were made by Tamietti House Movers in Butte to assist with
the moving of a building within our exchange oundaries.

On December 16, 1980, three men and two truck: drove to Divide at the
appointed time. NO MOVERS ARRIVED - NO PREVIOUS CALL FROM MR. TAMIETTI.

On December 17, 1980, the building was moved :nto Divide, where it sat for
several days.

On December 29, 1980, three men and two truck: again drove to Divide.
NO MOVERS - NO CALL INFORMING US OF A DELAY.

On January 19, 1981, the building was moved from Divide to Wise River.
On January 21, 1981, it was moved from Wise River to Deep Creek.
A total of 984 miles were driven by two trucks (492 each).
A total of 198 hours were paid to three men (25 hours each).
The telephone lines were released at 29 crossings.
Estimated expenses:
Labor ~-—--or—me e - 3 men, 36 hours each, total of 108 hours

approximately $ 1,650.00

Truck expense ~--—=-———=—-————- 2 trucks, 36 hours each,
at $15.00 per hour each 1,080.00
TOTAL UNREIMBURSED EXPENSES $ 2,730.00

These are the estimated expenses of our Company only. Montana Power, Mountain
Bell, and Vigilante Electric Coop. were also involved in the move.



NAME : JAvv\é/S ’2 L\(JGMS pare: 2« L~

ADDRESS:_ /D26  (NyalMlE k{é(/EtLﬁﬂJ Maas -
prone: 4G - 335S

REPRESENTING WHOM? Mmum,,\_) ‘K;{o(,

APPEARING ON WHICH PROPOSAL: ﬁ SG 4 }&

DO YOU: SUPPORT? 2 AMEND? OPPOSE?

comvents: _ 1#€ QI Wweucd CarreECE A ENZ@ITY
AT o) c06sYS | I TREATIANG THE CosST oF
Sievics  AUO0  CHARGIANC Tloss  Wrls CrLavE

Mt cosT Vou Aee AT BuRgeasidlg THE

STHED (ATE PAYERS uto Pon'tT frce vE  THE
hraseits

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY



NAME : / ;‘. 5’4 héﬂ%f/ﬂ DATE : O?"/ééfg//
ADDRESS : FZ}«:L:@ A AT
PHONE : ALZ:‘7/ 2526

REPRESENTING wnom%/ﬁpmén@, ,./,')qcmqé oL M e
APPEARING ON WHICH PROPOSAL: <2, /S 4/ [

DO YOU: SUPPORT? Ii AMEND? OPPOSE?

COMMENTS:

g/z/v?“ 26/; gl ‘2’; JA/‘,M M: (/ ,7::/;14_,2/(/ S bt
' 4

/KW%%L 7 %/ZM _Lees

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY



NAME : ég/,ﬁ/ / — o/ /{ 7~ paTe: 2 ,//;V“- e
ADDRESS : ;/)Eﬂ% / 7 A /
PHONE : L{/U tz ﬁ{)éj O

/
REPRESENTING WHOM? {;’110 l/\‘(’/;a/{ c"/&ﬁ/fz,d’h? V/’ ﬂ /U[)Vﬁ/
APPEARING ON WHICH Pm(’\ggsgzé: % e < {A%/A

DO YOU: SUPPORT? Zé‘ AMZIND? OPPOSE?
N

COMMENTS :

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY



'ﬂ(;‘!(

- Gene %;éw DATE : a}/ﬁ//fi/
ADDRE SS: Qﬂ 12954 A0/ §/e’~zdé7, W

PHONE : 36‘0"502'r/

REPRE SENTING WHOM? M, D, M

APPEFRING ON WHICH PROPOSAL: SE Y0

DO YCU:  SUPPORT? / AMEND? OPPOSE?

COMMENTS : ﬁs 2// wou// CorrECT 4

3 75 aTioM @wﬂk«/ 59 O RECEMT Spnu‘vf 62457'

/
ﬁcdlsmM WMt FBM&/LL&J /Nun/(/ £ S72747F

&tau:uu«? —7 ME ,anr,,nﬁaﬂ' /96/4 /%wsé Moufms &~
Qo575 WIT#/M (2172, 4)1;1;'73. /7’7_" ,O/Sd

ﬂ/ne,és THE_ Cos7s  conErE ’/'Zze’q Swdé/ AE.

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY.



NAME : \\OH‘N LAHﬁ DATE L - /7/{//

ADDRESS: Ku l,/e MT

PHONE : ’]LZ-IJL)

REPRESENTING WHOM? Mf .

APPEARING ON WHICH PROPOSAL: _S ]; s /(,/

DO YOU: SUPPORT? X AMEND? OPPOSE?

COMMENTS:

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY



BEFORE THE HIGHWAYS AND TRANSPORTATION COMMITTEE
MONTANA SENATE
February 14, 1981

Senate Bill 416 ) STATEMENT IN OPPOSITION
) BY MONTANA HOUSE
) MOVERS' ASSOCIATION

Mr. Chairma:. and Senators, I am Roger Tippy, a Helena lawyer
and lobbyist registered for the Montana House Movers'
Association. The house movers are opposed to SB416 and

have opposed bills of this sort for many years. I would
like to read a passage from the Senate Journal of the 1957
legislative session which sets out many of the reasons this
is an unfai: bill:

"Honorable Paul Cannon
President o: the Senate

Honorable Ewugene Mahoney
Speaker of ihe House of Representatives

Sirs:

1 am return.ng Senate Bill No. 48 without my approval for
the following reasons:

From 1929 to 1951 the burden of cost for individual home,
farm and ranch owners who move their houses, hay derricks

and other items has been on the utilities. In 1951 this was
amended to shift the burden to the individual movers in the
cities and towns. As a member of the Senate, I voted against
this change.

Senate Bill 48 would shift the burden from the utilities to
all Montanans who might move, with the exception of an owner
or tenant of farming or grazing land on which such poles and
wires may be located.

/ This makes every utility line crossing a public rocad a toll
* gate, with the toll to be paid to the utility company, It
seems to me that this is inequitable.

The utilities are equipped to do this work and take rights-
of-way with this burden in mind. 1If this responsibility

J for maintaining clearance above ground is not left with the
utilities, all movements of high structures might soon be
blocked by these utility toll gates. Power and telephone
lines might soon strangle the people of Montana, except for
those who wanted to move under lines on land they own or rent.

An analogous situation would exist if people who crossed
railroad rights-of-way were charged a toll for crossing. The



railroads are redguired to maintain crossings for public
use, and I believe the same principle should apply to power
and telephone companies.

In 1953, during the Thirty-third session of the Montana
legislative assembly, I vetoed a similar bill involving
the same principle. For these reasons I am returning
Senate Bill 48 without my approval.

Very truly yours,
J. HUGO ARONSON,
Governor."

The judgment of history appears to be that Governor Aronson
brought to his office a keen sense of fair play and a full
appreciation of the importance of a good highway system to
all the highway users of the state of Montana. That Governor
Aronson's sense of equity and fair play was well founded is
demonstrated by a recent state supreme court decision.

The Montana Supreme Court last year interpreted this statute

as one which serves the public health, welfare, and safety

in several significant ways. The statute confers a public
benefit, the Court wrote, in providing a controlled method

of accommodating a mover's needs with prompt replacement and
repair, so that there is minimal interference in providing
electrical service to the public. The statute also recognizes
the right of the public to use the highways, including the
reasonable and necessary public use of moving oversized objects
on the highways.

The Court commented on utilities' use of highway corriders

for overhead lines as follows: "In locating their facilities
on a public right-of-way, utilities and cooperatives are
conferred a property right which, by its very nature, is
subject to other competing franchises and privileges . . .
Where other competing interests and franchises become involved,
a utility may be forced to give up a particular location of
its facilities, and reasonable interference may be necessary
and proper." Yellowstone Valley Elec. Coop. v. Ostermiller,

37 St. Rep. 536 (1980).

This unanimous decision by our highest court echoes Governor
Aronson's point: the utilities and the coops elected to
install overhead crossings of public highways knowing full
well that they were occupying airspace above the public right-
of-way as a privilege which might have to be interrupted once
in a while. They could have put in a more expensive under-
ground crossing in the first place; by electing the less
expensive overhead installation, they should assume the social



costs which come with this type of constructior.

So much for the constitutional and legal analysis of the
flaws in this bill. As an exercise in economic analysis,
that is, to ask who should pay the costs of an occasional
disconnection, the answer is the same. If thece costs are
spread out among thousands of rate-payers, no cne feels a
severe impact. If these costs are imposed upor the house
mover and his customer, some moves will become too expensive
and the buildings will be destroyed or abandoned instead. I
would now introduce several house movers who will tell how
SB416 would adversely affect their businesses.

* * %
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MONTANA HOUSE MOVERS ASSOC.
P. O. BOX 2082
GREAT FALLS, MT 59403

February 13, 1981
Re: GS.B. 416

MR. CHAIRMAN AND HONORABLE COMMITTEE MEMBERS:

THIS BILL HAS BEEN PRESENTED IN THE LEGISLATURE MANY TIME IN THE PAST 30 YEARS
AND DEFEATED EACH TIME. THE REAL OBJECT OF THIS BILL IS TO STOP HOUSE MOVING SIMPLY
BECAUSE WE ARE A NUISANCE TO THE UTILITIES,

If THIS BILL 1S ALLOWED TO PASS, EVERY UTILITY LINE CROSSING A PUBLIC RCAD
WOULD BE A TOLL GATE ON WHAT ARE INTENDED TO BE FREE PUBLIC ROADS; THE TOLL TO
BE PAID TC PRIVATE UTILITY COMPANIES. These Utility Companies took right-of-way
with full knowledge that buildings, farm machinery and other high loads have
always had free access to the roads, and raising lines would be part of their
maintenance cost. THESE MAINTENANCE CHARGES ARE ALREADY INCLUDED IN EACH MONTH'S
BILL TO THEIR CUSTOMERS. PASSAGE OF THIS BILL WOULD NOT REDUCE THESE MONTHLY
STATEMENTS, CONTROL OF HOUSE MOVING WOULD BE IN THE HANDS OF THE UTILITIES,

Utilities placed wires at their convenience, criss-crossing roads rather
than paralleling sams. It would be unfair to charge for this obstacle course.

A BILL REQUIRING HOUSE MOVERS TO PAY FOR RAISING WIRES IN CITIES WAS PUSHED
THROUGH THE LEGISLATURE IN 1951 BY UTILITIES BEFORE HOUSE MOVERS WERE AWARE THAT
IT WAS HAPPENING. 1IN 1980 THE SUPREME COURT DECLARED THIS UNCONSTITUTIONAL,

In cities good houses have been torn down because of excess wire raising charges
by the Utilities who have refused to give firm costs. THIS UNKNOWN FACTOR GQUICKLY
DISCOURAGES THE PUBLIC FROM MOVING HOUSES. Re-using good older buildings eases
the strain on our natural resources. There is a housing shortage in Montana.

The average small house now costs about $40,000.00 which is completely out of
reach of lower income families, House moving is doing much to provide housing to low
income families,

Historical buildings are being moved and preserved which otherwise would be
lost in the path of progress.

UTILITIES OVERLOOK THE FACT THAT WE PERFORM A VERY IMPORTANT FUNCTION, UTILITIES
DIRECTLY BENEFIT BECAUSE EACH MOVE GENERALLY MEANS A NEW CUSTOMER.

We are providing inexpensive housing in this time of material shortages and
rising costs. We are recycling buildings from areas of no use to needed areas,

We provide jobs in all areas of the State, directly employing approx. 100
people. Indirectly all trades are given work after a building has been moved.
Montana cannot afford to lose these jobs,

House movers make it possible for the Montana Highway Commission to sell
buildings from the right-of-way saving the State road building dollars,



February 13, 1981
5.B. 416
Page #2

MR, CHARIMAN AND HONORABLE COMMITTEE MEMBERS:

We are licensed and controlled by the State as | aulers, work under the same
Codes and Laws of the Public Service Commission as " he Utilities and also contribute
revenue to the State.

The railroads require that lines crossing their tracks be at a minimum of 27!
in height., If this were required of Utilities,wher: their lines cross a public
highway, there would be no problem. All house movers at the present time cooperate
with the Utilities in picking the best routes and sometimes build roads in order that
difficult wire crossings may be by-passed.

Wwhen raising wires for passage of structures or machines, the Utilities do
not leave the wire at this raised height, but lower them to their original position.
This means that the public would have to pay over aid over the cost of passing
under the same low wires, An initial investment in longer poles and better
engineering would have saved both the Utilities and the public much money.

THE ANSWER TO THE UTILITIES PROBLEM COULD BE FOJUND IN PLACING WIRES
UNDERGROUND, MOST RURAL TELEPHONE WIRES ARE NOW UNDERGROUND AND IN THE
HOGELAND - TURNER AREA POWER LINES HAVE BEEN BURIEL,

Housing is a growth industry which is important to Montana. WE CANNOT AFFORD
TO DENY HOUSING TO OUR CITIZENS THROUGH THE RESTRICTIONS THAT WOULD BE IMPOSED
BY PASSAGE OF SENATE BILL #416.

WE RESPECTFULLY REQUEST THAT YOU RECOMMEND "DO NOT PASS"™ SENATE BILL #416.

MONPANA HOUSE VERS ASSOC.
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Marias River EC crews cut and
reconnect power lines so a build-
ing can be moved and the con-
sumer PAYS.
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They Move—
You Pay

The old Dunkirk School
covered both lanes of Highway 2
as it was moved slowly down the
hill east of Shelby. The historic
school was firmly anchored on
the back of a truck for the
several mile move as It inched
past the downed power lines of
Marias River Electric Coopera-
tive. Down at the bottom of the
hitl, Marias River EC crews cut
off power to more consumers
as they lowered another line to
accommodate the movers.

Seven Minuteman missile
sites were without power for a
time. A cattle auction at the
Shelby Stockyard Company was
cut off in mid-auction when the
power went out. 80 farms and
ranches in the Marias service
area had no power for several
hours.

KODAK SAFETY FILM 3063

The Dunkirk School came to
rest by the fairgrounds after a
successful move. The relocation
of the old school cost Marias
River EC consumers over $1100.

That's right - every time a
house or an oil tank or any high
structure requiring the raising,
cutting or lowering or rural elec-
tric or rural telephone lines is
moved - you, the consumer pay
for the costs of disturbing the
lines. Not the moving company.
Not the person or company
having the structure moved.
You, the members of the
cooperative. ITIS THE LAW.

Fifteen moves in 1979 in the
Marias service area cost
cooperative members $6,989.92.
Eleven moves in the Flathead
EC area cost $4,840. Twenty-
nine moves in the Yellowstone

Valley EC service area cos’
$8,125.31. Total costs borne by
Montana rural electric and rura
telephone consumers in 197¢ .
exceeded $100,000.

Why do you, the consumer.
have to pay these costs?
Because the Legisiature and the
Supreme Court say it is the right
thing to do. It spreads the bur--
den equitably they say.

Back in 1929 the legislature
decided that it was in the public
interest and safety as well as the
general welfare to require elec-
tric utilities to provide com-
petent workmen to handie any
necessary interference with the
power lines when requested to
do so by a mover of a high struc-
ture. This would insure that such
interference would be done in a
safe and efficient manner. The

“$0863

KODA  © RO

legislature did not, however, say
who was to pay for the costs of
raising or lowering the lines.

In 1951, the 1929 law was
amended to specify that in cities
and towns the costs of raising or
lowering lines would be paid for
by the mover. It didn’t say a word
about rural areas.

Yellowstone Valley EC took
the case to district court
claiming discrimination. The
district court handed down a
judgement last year saying that
the amendment was indeed
discriminatory. The court's
solution was to strike the amend-
ment. Now utilities must bear
the cost in cities and towns as
well as in the rural areas. No
discrimination there in the eyes
of the law. The consumer now
paysin all cases.

RURAL MONTANA



The judge noted in his order
that his decision *“could be term-
ed a paradoxical turn of events
from the standpoint of plaintiffs
(Yellowstone Valley EC),
whereby they win the argument
but lose the case.”

The cooperative appealed the
decision to the State Supreme
Court. It said the law denied
equal protection and due
process of law and was
therefore unconstitutional. The
statute (Section 69-4-603, MCA),
the cooperative said, was an
unreasonable exercise of the
police power of the state. The
power of eminant domain was
also a consideration.

The police power of the state
enables the state to pass
regulations for the health, safety
and general welfare of the
people. It does not require just
compensation. Eminant domain
is the right of the state to take
private property for public use.
Just compensation is required.

The Supreme Court cited four

previous cases where the inter-
ference with utility poles and
wires was a proper exercise of
police power with no compen-
sation. They also cited four
cases where it was a ‘‘taking”
under eminent domain; was
private, permissive and extraor-
dinary, and conducted only for
the benefit of a mover and his
client. Just compensation was
-required. The court decided it
was a proper exercise of the
police power. The consumer
pays.

The cooperative contended
that even if it is deemed an exer-
cise of the police power, it is
unreasonable because it ar-
bitrarily imposes costs upon
consumers who have no interest
in or need for the structure
moving. The Supreme Court said
no.

The decision, signed by all
five justices of the Supreme
Court, said:

“We find therefore, that the
statute is a reasonable exercise
of the police power. Further, we
find that it is not unreasonable
to impose the costs upon
utilities and cooperatives. Im-
posing costs upon utilities and
cooperatives is perhaps the
most effective way of spreading

MAY, 1980
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Yeliowstone Valley EC crws ralse lines for a house movement and

the consumer pays for thit “benefit.”

the burdens created by the

statute. In this way, consumers
share both the burdens axd the
general benefits which the
statute  intended ani s
calculated to secure. Imposing
costs upon respondents and
other moving companies would
be too burdensome and would,
in effect, make the activity of
moving buildings and other
oversized objects cost pro-
hibitive. Accordingly, we affirm
the judgement of the District
Court.”

Some questions need to be
answered about the Supreme
Court decision.

Why should the burden

created by the statute—whichis -

essentially a private company
using the public highway to
benefit a private client—be
placed on the shoulders of
cooperative members?

Why does the Supreme Court,
the judicial branch of the state,
say don’t do as we do, do as we
say? Government entities in the
state—city, town, county and
state——require by ordinance or
statute that if a mover has to
take down or move lines to traf-
fic signals or other electrical fix-
tures owned by the entity that
the mover must hire and pay a
contractor to do the work. This

is considered a proper exercise
of government sovereignty. Is
this not just a little bit
discriminatory?

Single moves of houses and
other oversized objects cost a
cooperative anywhere from $75
to $1000 pius. Would that really
be cost prohibitive to the client
of a mover on a single move
basis? The mover is not going to
pay the cost—the client is. What
it might do is cut docwn the
movement of junk houses that
should be torn down rather than
moved.

The biggest question the
Supreme Court evades is a

" simple one — ls it fair to charge

cooperative members for high
structure moving costs that
bring them no benefit and in-
deed cause them inconvenience
and other problems through
power outages when the only
one to really benefit is a mover
and his client?

Should it be the responsibility
of the cooperative members to
subsidize private high structure
movers and their clients?

The Supreme Court decision
will cost cooperative members
money in the form of higher
utility bills. It is money the
members shouldn’t have to
spend. .

3
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SENATE COMMITTEE

HI- HWAYS AND TRANSPORTATION

Date ! - A N, /7 Bill No._ 497 mime
NAME i YES
Senator Mart Etchart ’
Senator Tom Hager v
Senator Frank Haze lbaker v
Senator Elliott v
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Secretary

Motion:

SENATOR MARK ETCHART

Chaionan

(include enough information on motion——put with yellow copy of
camittee report.)
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ADVERSE COMMITTEE REPORT ON SB293-

Senator Hafferman told the commit .ee this is an act to remove

the requirement that taxes be paii on a mobile home before it is
moved, if it is moved within the :ounty. All this bill does is allow
the person who wishes to move froa a trailer court to a lot, to get

a permit to move that trailer witiout paying the taxes. As it

stands now, even a person who mova2s just down the road, has to pay

the taxes.

Joe Roberts representing the Coun&y Treasurers' Assoclation appeared

in opposition to SB293. He said this bill deals with mobile home
permits and would have the effect of not having a permit. We are

not adamantly opposed to this bill, but would like to relate caution
in passing it. There is no bigger headache than that of mobile homes.
I think that some of you are aware of this. It is difficult to
identify where these mobile homes are. One way we get a handle

on their location 1s to require permit to move them. It is not

like a license permit on a vehicle. As it stands now, if there is any
movement of the mobile home, they have to get a permit, and it is

at that time they check to see if all the back taxes are paid on

that mobile home. One of the biggest problems deals with the consumer.
Someone will buy a mobile home and go to move it, only to discover
there are a lot of back taxes on it. It is then the obligation of

the new owner to pay up the back taxes. I think this bill would make
a lot of problems for the county to collect back taxes and locate

the mobile homes to assess.

The Committee felt it should not be that much of a burden to pay the
taxes before the mobile homes was moved. They recommended a DO NOT

PASS.



STANDING COMMITTEE REPORT -

e et renes Fehrnary S 19.81 ..

MR. .. President:

We, your committee on

“ad

Respectfully report as follows: That - S .
; A .
DO HOT PASS
XaEassx E
, A s . ’f,
— i o ,/.

PPV PETYS P - e

STATE PUB. CO. o ‘ Senator Mark Etchart Chairman.'

Helena, Mont.



STANDING COR:MITTEE REPORT . -~ - .

LEebruary. B, 1981......

We, your committee on .. _— Highwaysand’rra,nspoxtatign
having had under consideration ... - S A— Se.nate
- ERNAN ’
Respectfully report as follows: That...... ' 7 . . , Sena.te..
1ntrodnced blll no. 422 be anended as follows:
T1t1e, , : ,
Following: '1979. on line 6 .

Insert: "PROVIDIHG FOR LOCAL GOVZRMNT COHSULTATIONS :*

Page 2, line 1. , R
Pollowing. *highways”
Insert: "in consultation with the gnverning bodies of the counties

in the area”

AND, AS SO AMENDED

DO PASS
STATE PUB. CO. , . 'S'énator ‘!ark Etchart “"Chairman, -
Helena, Mont, ’ i



