MINUTES OF MEETING
FISH AND GAME COMMITTEE
MONTANA STATE SENATE

February 14, 1981
The meeting was called to order by Chairman Smith at 1:10 p.m.
in Room 402 of the Capitol.

ROLL CALL. All members of the committee were present except
Senator Galt and Senator Lee.

CONSIDERATION OF SENATE BILL 413, "An act to clarify definitions
of 'game animals' and ‘'upland game birds' by adding species and
scientific names; amending Section 87-2-101, MCA."

Chairman Smith called on Senator Severson, chief sponsor of SB
413, to explain the bill. He said that House Bill 420 which
passed the last session of legislature presented a problem in

that the names of specific game animals and game birds were
deleted, making the definitions very broad. Senate Bill 413 is

an attempt to identify specifically the game birds and animals

in the state of Montana. Attachment #1 was presented as suggested
amendments to SB 413 to correct typographical errors and scien-
tific names when the bill was drafted.

PROPONENTS OF SENATE BILL 413. Mr. Dave Majors, owner of the
Burnt Fork Game Farm at Stevensville, spoke in favor of the bill.
His testimony is marked Attachment #2. Mr. Majors showed a
slide series of various kinds of pheasants, and presented to

the committee a list of Birds of Montana, from a listing by Dr.
C.V. Davis (Attachment#3). He also submitted a letter which

was written to him by Gregory C. Taylor, staff attorney for the
Department of Fish, Wildlife and Parks. 1In that letter the
department takes the position that the language in the law re-
fers to all pheasants (Attachment #4).

Mr. Fred Frey, representing himself and the Western Montana
Aviculturists, spoke in favor of the bill. He said that SB 413
is an attempt to clearly identify species of game animals and
game birds for the purpose of determining when or if a game farm
permit is required. He presented as part of his testimony a
letter written to him dated October 22, 1976, from F.W. Wright,
attorney for the Department of Fish, Wildlife and Parks (Attach-
ment #5).

Senator Severson was recognized by Chairman Smith. Senator Severson
said that in addition to the amendments requested in Attachment #1,
page 3, line 12 should be amended by striking the words "quail and
pheasant."

OPPONENTS OF SENATE BILL 413. Mr. Jim Flynn, Director of the De-
partment of Fish, Wildlife and Parks, spoke in opposition to the
bill. He said the bill would change the department's authority in
monitoring the species and would change the establishment of game
animal seasons. His testimony is marked Attachment #6.




Chairman Smith said that when House Bill 420 was considered last
session, the committee had no intention of changing the defini-
tion of pheasant iand creating a problem for the game farm
operators. He stated that when the problem was called to his
attention he callad the Department of Fish, Wildlife and Parks
and he believes taat the department corrected the problem.
Chairman Smith spoke of Senate Bill 18 dealing with the regu-
lation of private game animal shooting preserves and said that
the governor's interim task force would probably study and
define the issues raised in this Senate Bill 413 along with
other concerns of the game farm operators.

Chairman Smith recognized Senator Berg who asked Jim Flynn,
department director, if this bill were included in the interim
study, what would happen under the present codes for the next
two years? Mr. Flynn replied that legally the department
would be obligatel to act under the same authority that it has
in the past. He said the department wants to monitor the traf-
fic, not to hinder the game farm operators. He said that with-
in the legal constraints that the department now has it will
endeavor to ensur2 that the bureaucratic response is not a
problem to the gane farm operators.

Senator Severson said that he would like to see the bill passed
with the amendments as proposed, and perhaps still include it
in the interim study.

The hearing on Seaate Bill 413 was closed.

CONSIDERATION OF SENATE BILL 459, "An act to generally revise
the laws governing outfitters and guides in the state of Montana;

Chairman Smith said that this is a committee bill which has been
reviewed once. Some changes have been made but they were not
significant. He called on legislative researcher Andrea Merrill
to explain the changes which were made.

PROPONENTS OF SENATE BILL 459. Mr. Tag Rittel, representing the
Montana Outfitters and Guides Association, spoke in favor of

the bill. He stated that from a personal standpoint, that
portion of the bill that states an outfitter must be a United
States citizen was objectionable to him because his wife is a
Canadian citizen. On page 18, subsection 3, it is stated that
in the everit an outfitter dies, his heirs shall be allowed to
outfit for the deceased for the remainder of the license year

or until the business is sold or relicensure is obtained.

Mr. Bob Teague, representing the Montana Outfitter Advisory
Council, spoke in favor of the bill.

Mr. Jim Flynn, Director of the Department of Fish, Wildlife
and Parks, spoke in favor of the bill. He said that page 1,



lines 16 and 17, refers to the advisory council consistinc of
seven members, all of whom must be licensed outfitters. This
council also establishes the standards for guides and the de-
partment has no strong feeling whether or not guides shou.d be
included in the council membership.

Mr. Flynn also spoke about the definition of the word "co: sidera-
tion" on pages 3 and 4. He said the department's interpre¢tation
of that would be that this change will have an effect on jro-
viding services or equipment to organized groups, clubs o1 friends.

Mr. Flynn commented on the application for license procedure,
page 17, lines 22 and 23. He said a determination by the de-
partment may take up to 90 days. It is hoped that it would not
take that long; however, a guide may be able to perform giiding
duties during that period of time or until the department made
its determination.

There were no opponents to Senate Bill 459.
ACTION ON SENATE BILL 459. Senator Eck moved that SB 459 be

amended as follows: page 8, line 16, strike "a citizen oif the
United States and"; the motion carried unanimously.

Senator Eck moved that SB 459 be amended as follows: page 11,
line 1, strike subsection (b) in its entirety and renumber
all subsequent subsections. The motion carried unanimously.

Senator Severson made a motion that SB 459 do pass as amerded.
A roll call vote was taken with all five members present voting
yes.

ACTION ON SENATE BILL 18, "An act to provide for the regula-
tion of private game animal shooting preserves."

Senator Berg made a motion that SB 18 do not pass. A roll call
vote was taken with all five members present voting yes.

ACTION ON SENATE BILL 51, "An act to provide compensation for
gualifying fish and game wardens for hours worked in excess of
40 hours per week by paying a premium..."

Senator Jacobson made a motion that SB 51 do not pass. A roll
call vote was taken with all five members present voting yes.

Legislative Researcher Andrea Merrill, at the request of the
committee, drafted a letter to the director of the Department
of Fish, Wildlife and Parks stating the committee's concerns
and desires in the matter of premium pay for wardens. The
content of the letter was approved and will be retyped for
signature by all committee members. (Attachment #7.)



Chairman Smith presented proposed legislation to the committee
which amends 87-1-605 to increase from 15% to 50% the amount
of funds which may be used for operation, development and
maintenance of fishing access sites.

Senator Berg made a motion that the Senate Fish and Game
Committee authorize Chairman Smith to contact the legislative
council for the purpose of requesting a committee bill be
drafted to increase the funds which may be used by the de-
partment for operation, development and maintenance of fish-
ing access sites. The motion carried unanimously.

The meeting adjourned at 2:50 p.m.

EA B Lot

Senator E4d B. Smith
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SENATE FISH AND CAME COMMITTEE

February

AMENDMENTS TO SENATE BILL 413

1.

Page 2, line 1:
Following: "Cervus"
Strike: "canadensis"”
Insert: "elaphus"”

Page 2, line 3:
Strike: "Oreamos"
Insert: "Oreamnos"

Page 2, line 4:
Following: line 3
Strike: Tamericana"
Insert: "americanus"

Page 3, line 7:
Strike: "Oendragapus"”
Insert: "Dendragapus"

Page 3, line 10:
Strike: "centrocerus"
Insert: "centrocercus"

Page 3, line 12:
Following: 1line 11
Strike: "quail, pheasant"

Page 3, line 15:
Following: "Alectoris"
Strike: "colchicus"
Insert: "graeca"

-4,

1981

it #/
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SENATE BILL 413 -- SEVERSON

INTRODUCT ON

In tl e 1979 legislative session Rep. Hirsch intorduced HB 420,
at the reiuest of the Department of Fish and Géme which substanciselly
changed tle definition of upland geme birds as it relates to pheasants.
Prior to vhis change the definition read 'Chinese pheasant and Mongolian
pheasant commonally called ringneck pheasant.' The current definition
cnly inclides the word 'pheasant'. According to the House Fish & Game
Committee minutes this change in definiticn was made to clean up the
language Yy the removal of the local or common names. This seemingly
small charge in 1anéhage increased the number of species of pheasant,
for which a game farm permit was regquired, from oﬁe to fourty-nine.

I would like to direct your attention to the next to the last para-
graph of Nr. Gregory Taylor's letter of March 6, 1980 which read;'The
Department of Fish, Wildlife, and Parks is taking the position that the
language effective May 1, 1980 means all pheasants.! | |

Senator Smith has kindly allowed us to give a short slide presentat-
ion covering the various types of pheasants. Our goal through this pre-
gsentation is to give you a brief look at some of the ornamental or exotic

species of pheasants.
SLIDE PRESENTATION

The current definition of upland game birds as found in MCA 87-2-101
can be likened to a Muligan Stew - a little of this and a little of that.
On one hand the six species of grouse and two species of partridge are each
listed separately, on the other hand the 49 species of pheasants and near-

ly 100 species of quail are grouped together under the headings of pheasant

end gquail.
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Of the almost fifty species of pheasants, only the Ringneck phet sant
can be found in the wild in Montana. Of the nearly 100 species of qiail
in the world oﬁly 6 are found in~ tﬁe United States.and none in Montena.

I would like to direct your attention to checklist of the Birds of Mcntana
published by the Department of Fish, Wildlife, & Parks which lists tle
Bobwhite as being introduced at one time but extinct as of 1972. '

We feel that there should be logical pattern to the species listed,
not the current separate listing for the six species of grouse and tvo
species of partridge as compared the the grouping of nearly 150 species,
most of which are not found in~the wild in Mbntana, under.the two hesiings
'pheasant and guail'. We feel that a logical criteria would be the exist-
ence of a specie within the state of Montana.

Utilizing this critera we developed the list ofsspecies for the
definition of 'Game animal' ani 'Upland game bird'. There are three
exceptions to this criteria. It is doubtful that either the Caribou or
Greater Prairie Chicken, some times called the Pinnated Grouse, exist
currently in the state of Montana. However, both these species were at
one time native to Montana. The Bobwhite quail is extinct at this time,
however, it was sn introduced species and not one native to the state.

We have added the appropriatev scientific name with each species to
further clarify the exact bird or enimal we are speaking of. The scien-
tific nomenclature for the animals was selected from the publication 'A
Key to the Mammals of Montana' by Donald Pattie and Robert Hoffman. The
nomenclature for the upland game birds was selected from Paul Johnsgard's
book 'North American Game Birds of Upland and Shoreline' and the public-
ation 'Montana Bird Distribution' by P.D. Skaar. We realize that the

scientific name of a given species may change following a lengthly taxo-
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nomic 12view, however, we feel it is essential to a clear and exact
defini-ion.

We utilized the same criteria in selecting those species for in-
clusior in the definition of Game Animal. The current list is rathef
specifi: in most cases, with the exception of bear and deer. The
definitions could possibly be interpreted to mean all bear and deer.
There ere approximately 11 species of bear in the world with only two
found in Montana. There are nearly 60 species of deer (Cervidae) known
to exist today, however, there are only five species which are included
in the 'deer!' family found in Montana.

On the other hand the 'list is rather specific with respect to the
goats aad sheep. There are a total of 13 genera world-wide, while only
2 specizs are listed in the definition of game animal. |

i1 feel that the list of species in the two definitions are logic-
ally selected and very carefully stated so as to leave no area of un-
certainty.

I feel that these changes should be made at +this time in view of
the fact that thousands 6f Montansns<could be in violation of MCA 87-4-

401.
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STATE or NMONTANA
DEFARTMENT GF

s anm Glarne

Helena, Montana 59601
March 6, 1980

Mr. C. Fredrick Frey Mr. David L. Majors

Route 2, Mullan Road Route 1, Box 57

Missoula, Montana 59801 Stevensville, Montana 59870
Gentlemen:

Your recent letters of inquiry have been brought to my
attention for response and I am taking the liberty of
responding to you both in this fashion.

Both letters made inquiry as to changes to Montana statute
87-2-101. Subsection 13 of that statute (subsection 12
effective May 1, 1980) relates to the definition of upland
game birds. As you both pointed out, the language of this
section has been changed. What formerly read "Chinese
pheasant and Mongolian pheasant, commonly called ring-
necked pheasant" now reads merely "pheasant".

This change made during the 1979 legislature was part of a
revision of the licensing statutes and was not a recodifica-
tion of these statutes. A review of the House Fish & Game
Committee minutes relating to this change reflects only
"local or common names removed to clean up the language".
There is no report as to any comment upon this change.

The Department of Fish, Wildlife & Parks is taking the
position that the language effective May 1, 1980 means
all pheasants.

Hopefully, this is responsive to your inquiry., We thank
you for your concern. '

Staff Attorney

GCT/b
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Helena, Montana
October 22, 1976

Mr. C. Frederick Frey
Route 2

Mullan Road

Missoula, Montana 59801

Dear Mr. Frey:

 Your letter of August 12, 1976, was forwarded to me for reply. You were
subsequently informed in September that the questions you raised would be
considered and this letter is in reply to your original request.

You presented six points you would like addressed. Before I address these points,
I would like to comment that I do not understand the general focus of your problem
and your concern for changing the definition of quail as a game bird. Should the
subspecies and variety of closely related birds which are termed quail be excluded
from the upland game bird definition, any possession of such bird without a certifi-
cate from the Department of Fish and Game would be in violation of the law under
Section 26-501, R.C.M. 1947, Further, I understand you are interested in propa-
gation of game birds. If those subspecies or variations which you list are not
considered game birds, what is the purpose of your propagating game birds ?

" Question 1, "A revised detailed definition of an upland game bird" - If is planned
at this time to revise all of Chapter 2 of Title 26 in the Revised Codes of Montana,
1947, Included in this revision is a reworking of the definition of upland game
birds. However, at this time a division of this department that administers game
management does not consider it necessary or in the best interest of the wildlife
species of this state that the definition of game bird include a detailed listing under
quail. A broader definition of quail, while it does allow for the possibility that
exotics and variations are conceptually huntable in this state (though those subspecies
and variations may not actually be capable of living in this state) also allows for the
possibility of game farms, particularly game bird farms to raise, propagate and

sell these particular animals, Exclusion of a subspecies would eliminate that species

from consideration by a game farm permit holder,

Question 2, "The exclusion of coturnix or Pharaoh quail from that definition," and
Question 3, ""The exclusion of other species of quail not represented by breeding

(wild) populations within the United States by specifically listing the species which will
be included as an upland game bird," have been answered by the answer to Question 1.



C. Frederick Frey -2- October 22, 1976

Question 4. "Clarification of the definition with respect to ring-necked pheasants' -
In this regard you state on page 2 of your letter that it is your understanding that the
ring-necked pheasant is a combination of several closely related species and that
you can possibly attain pure strains of Chinese, black-necked, and Mongolian
pheasants, each a distinct species, from private breeders around the country.

Your concern possibly has validity if you work under the assumption that the State
Fish and Game Commission and the department of which the commission is the
head, are concerned only with providing hunting populations of birds and other
wildlife. However, this is not the case. One of the major concerns of the com~
mission, it is true, is to perpetuate game populations whether they be bird, fish

or other wildlife.

- However, in fulfilling this duty it is incumbent upon the commission and department
that they have control of what types of birds, or species and subspecies and
variations enter the wild, or actually enter the state at all with the possibility of
being introduced into the wild. Further, the concern of the commission and the
duty of the commission is the'preservation, propagation and management of all
wildlifé' of the state regardless of whether it is game or otherwise. For this
reason alone the commission has control and regulation of the possession of wild-
life in this state.

Question 6. '"Either upholding Section 26-1201, R.C.M. 1947, as written, or re-
writing it so as not to be subject to a variety of interpretations. Local interpretation
implies arrest for ownership which is not the liberal translation of what is written."
This suggestion is well taken and even prior to receipt of this letter, legislation

~ had been considered and is being prepared to rework the entire Section 26-1201.

In that reworking, attempts will be made to clar1fy and remove any variety of
interpretations that might be available.

Thank you very much for your letter. I hope that I have answered you sufficiently.
If you have any further questions, please contact me at any time.

Sinc?rely, ‘

- A ]
F. W. Wright
Staff Attorney

FWW/jt
cc Jim Ford
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February 14, 1981

PRESENTED BY: James W. Flynn, Director
Dept. of Fish, Wildlife & Parks

SB413

Mr. Chairman, members of the committee, my name is Jim Flynn.

I appear today on behalf of the Department of Fish, Wildlife, and
Parks, and I appear in opposition to SB413.

SB413 would effectively change the department's authority in
the monitoring of game species. The change results from exclusion
of the department's authority over game animals for all species not
specifically set forth in the definition of game animals or upland
game birds. This change affects not only the establishment of game
animal seasons, but it affects the department's enforcement capabilities
and the individual hunter's expectations while hunting for upland
game birds or game animals. It also affects the department's
regulation of game farms.

By limiting the definition of deer to only those that are
currently hunted and for which seasons are set in Montana opens
the opportunity for the importation into the state of Montana of exotic
species and placement of those species within game farms without
knowledge of the department or ability of the department to review
any of the effects of such importation. The potential difficulty
with introduction of exotics is the possibility of escape and cross-
or interbreeding with native populations and the possibility for
establishing a hybrid deer species, thereby endangering native

populations.



The potential problems for hunters are obvious. A hunter taking
a hybrid or crossed species doesn't know whether he's violated the
law or not. An identification problem will also exist with the
"look alike" species. Last fall a sportsman killed an exotic deer
on a state-owned wildlife management area during hunting season.
Upon investigation, it appeared the deer had escaped from a nearby
game farm. The difficulty for the sportsman is obvious as it raises
the question of civil liability for his acts.

Montana statutes currently provide at Section 87-3-105 that it
is unlawful to transplant or introduce, without department authoriza-
tion, any game or nongame wildlife. Under current department
interpretation, the introduction of wildlife into Montana does not
occur when animals are brought into the state and placed into a
licensed game farm. The presumption is that the fence of a
licensed game farm is sufficient to keep the animals in.

Importation of exotic species is another potential for the
introduction of unusual or unforeseen parasites or disease -- a
disease that is not necessarily detrimental to domestic livestock
or to the exotics, themselves, but may be disastrous for the
natural wildlife populations in the area.

The bill also addresses upland game birds. Here, the apparent
intent is to assure that only those game birds that are currently
viable populations will be subject to the game laws of the state,
thereby removing the requirement for bird breeders to be licensed

by the state as game farm operators. The general focus of this
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concern comes upon the many varieties of pheasant that may be bred
and raised. Most of the varieties are unable to exist in the Montana
climate without assistance from special heating and habitat modifications.
These same weaknesses could be introduced into our native populations
if it is not assured that these birds are maintained so that there
is no possibility that they will interbreeed with native species.

This committee has earlier heard SB18, a bill related to
shooting preserves, which addresses the question of hunting privately
owned game animals on game farms. This subject will apparently be
addressed by an interim gubernatorial study committee and because
of the closeness in the relationship of changing the definition of
game animals to the subject of game farms and how the department
should regulate, if at all, game animals and game birds within
this state, we would request that the subject matter of SB413 be
forwarded to the Governor for consideration by the study committee.

Thus, in conclusion, I recommend a "do not pass” on SB413.



#7

PR

,_\'/C" \":,’._.r/ //;/ /‘/{/// // / r////// /
e,
_éﬁd%‘==ai'
LI e 3
X NONTANA STATE SENATE

February 14, 1981
SEN. ED B. SMITH ' COMMITTEES:
MAJORITY WHIP - FISH AND GAN :, CHR.
DISTRICT NO. 1 . EDUCATION. V ZHR.
DAGMAR. MONTANA 59219 FINANCE AND LAIMS

Mr. Jim Flynn, Director

Department of Fish, Wildlife
and Parks

Capitol Station

Helena, Montana

Dear Mr. Flynn:

The Senate Committee on Fish and Game has recommended do not pass
action on Senate Bill #51, the act to provide premium pay for game
wardens. The committee feels that legislation is not the proper
means of solving this issue. In addition, the committee does not
want to bind the department to the concept of premium pay when there
might be a better method of compensating the game wardens for their
excess hours worked.

The committee has a high regard for the work performed by the game
wardens in Montana and sympathizes with their need for recognition
in this 1issue.

The committee urges the department to discuss the issue of premium
pay or any other such compensation scheme at the 1981 bargaining
session with the game wardens. 1In addition, the committee respect-
fully reguests that no adverse action be taken against any game
warden who appeared or testified at the February 10 committee hearing.

The committee offers this communication in the spirit of cooperation

and concern.

//{ - ': Senator Ed B. Smlth Chairman

- //, ‘A- .,/ y ///
: ; ’,///i' “ // . .//(r.-‘\-/// //r—"l’w/
Senator_Jack Galt “Senator Elmer D. Severson
e Woitle, s
{8
sgﬂ’ﬁyf Géry P. Lee~ Senator Dorothy Egk
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STANDING COMMITTLL REPORT

MR. . PRESIDEQT

We, your committee on

having had under consideration

Respectfully report as follows: That
pe amended as follows:

l. Page 8, line 16:

e DEAATE FISH AUD GRAME o e

S AL

O ialdida la 459
.................................................................................... Bill No. oo,
............ SEFATL oo Bill N0, %32

Strike: "a citizen of the United States and”

2. Page 11, line 1:

Strike: subsection () in its entire:rv

Renumber: all subsaguent subsections

And, as amnended,

DQ_PASS

STATE PUB. CO.
Heiena, Mont.
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TS
Chairman.



SENATE OMMITTEE FISH AND GAME

Date_ 2}//‘;{/ g / &/’l(ﬂl ©.  Bill No. &40

NAME YES
Smith, Ed, Chairman 1//
Gali, Jack, Vice Chairman
Seve¢rson, Elmer v

v
Lee, Gary
Eck, Dorothy , 7
Berc, Harry b
Jaccbson, Judy s//
Jeanette G. Thornton Ed B. Smith
Secretary Chairman
/,/ ) , “ /r) . ,
Motion: S < //,/A Y3 14 //" /:// 7]: 37 f/’ //

(include encugh information on motion—-put with yellow copy of
camittee report.)
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STANDING COMI:iTTiE REPORT

................... FERRUARY 23 ...1981 .
MR. ... FRESIDEAT
We, your cOmmittee on ...........ce... SENATE FISH AND GAME o e,
having had under CONSIGEration .cc...cvucocrecmirreeereeencaenc e SERAT e, Bil No..... 28 ...
Respectfully report as fFollows: That....cereeiveiriersesneereee s e eeessesenaneens SEEATL e, Bill No...38........
DO RBOT PASS
e P
7L
STATE PUB. CO. Chairman.

Helena, Mont.
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STANDING COMMITTEE RZFORT

FZZERUARY 14 3 81
} %3

MR oo DRESIDERT i

We, your committee on........... 8BNATR. FASE AR GAME e e,
having had under consSIeration ... iieriinieiie e STHATL o, Bill No.. 34 ...
Respectfully report as folows: That.......cireiniiiic ) SERATE e Bill No....24. ...
DO XROT PASES
gEA

i 5 7

& L4,
\__"J’
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STATE PUB, CO.
Helena, Mont.



SENATE COMMITTEE FISH AND GAME

Date ;27//4 / g/ \ QM 7 p Bill No._.%/ _ Tine

Smith, Ed, Chairman

Galt, Jack, Vice Chairman

Severson, Elmer

Lee, Gary

Eck, Dorothy

Berg, Harry

Jacobson, Judy

Jeanette G. Thornton E4d B. Smith
Secretary Chainmnan
. o ;
14
Motion: /._‘/,/‘/ v/,’{ /;/ 7[& )

(include enocugh information on motion—put with vellow copy of
camittee report.)
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