MINUTES OF MEETI. G
SENATE JUDICIARY COM [ITTEE

February 9, 1981
The twenty-third meeting of the Se; ate Judiciary Committee
was called to order by Mike Anderson, Chairman, on the
above date in Room 331, at 10:00 a m.
ROLL CALL:
All members were present.

CONSIDERATION OF SENATE BILL 309:

REQUIRING INVESTIGATIONS FOR STATE-
PROFESSIONAL OR OCCUPATI(NAL LICENSING
BOARDS BE AVAILABLE TO TI'E BOARD.

Senator S. Brown introduced the bi:l and outlined what it
would do.

CONSIDERATION OF SENATE BILL 312:

AMENDING PROVISIONS RELATED TO THE
GOVERNOR'S APPOINTMENTS 70 CERTAIN
MEDICAIL BOARDS.

Senator S. Brown introduced the bill and described it.

CONSIDERATION OF SENATE BILL 227:

GENERALLY REVISING THE GAMBLING LAWS.

Senator B. Brown introduced the bill as shown on Exhibit A,
attached to these minutes, stating that the purpose of the
bill is to clarify any ambiguity in Montana law regarding the
definition of "authorized card games."

Special F.B.I. agent Bill Holmes, attached to the F.B.I.
Forensic Laboratory, stated that the poker machines are
gambling devices, not a simulated game of poker. He then gave
a technical description of how the machines work as opposed

to an actual game of casino poker. He explained the many
factors which could be utilized to win a poker game, such as
bluffing, psychological factors, folding, etc., and pointed
out that in games against a machine, winning is based solely
on chance.

County Attorney Rae Kalbfleisch, of Shelby, said that there has
been a large proliferation of the machines in his area, with
some bad results. Law enforcement officers have been accused
of accepting payoffs; county attorneys have been threatened
with suits unless they allow the machines into the county. He
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stated that the machines take four hundred dollars to one
thousand dollars per week per machine, and that this money
comes from the paychecks of the people playing. He said that
while one county may allow the machines, others may not; and
he would like clarification of the law relative to their
legality.

Don Wnite, County Attorney from Gallatin County, spoke next in
support of this bill. He said that there is an absence of
clear-cut law on the machines, so he had allowed a few of them
into his area. From that beginning there has been a continuous
stream of distributors into his office, asking for permission
to introduce their machines into the area. He has been
threatened with a lawsuit if he didn't allow a Poker-All
device into the county, and has since ordered all the devices
taken out of the county because of the attendant problems. He
feels that his county has received very little income from

the machines, but that the work load on law enforcement has
increased greatly because of the increase in burglaries and
other criminal activity. He said that skimming was a problem
with the machines, as was trying to keep them from being
tampered with to reduce the payoff.

Written testimony was presented by George Harper and Pastor
Gary Jensen (Exhibits B and C, attached to these minutes).
Harold Hanser, Yellowstone County Attorney, testified that
Yellowstone County has always outlawed the machines, and will
continue to do so. He said that the Attorney General has
ruled (1) that the machines are illegal, (2) that they are
legal, and (3) that he doesn't know whether they are legal

or not. He noted a great proliferation over the last year or
two in the number, types, and sophistication of the machines.
He felt they should be classified as slot machines. He
advocated establishing a Gambling Commission if the machines
are legalized, to help deal with the problems that would arise.
He said that local law enforcement could not possibly cope
with the type of people who would ultimately control machine
gambling in Montana.

John Poston, lobbyist for the Montana Coin Machine Association,
was the first to speak in opposition to the bill. He began

by admitting that the machines are gambling devices, and

stated that nobody had tried to suggest that they are enything
else. He said that the new constitution had changed the law
relative to gambling by allowing the legislature to permit it
within the state. He felt that some members of the Legislative
Gambling Committee believed that current laws would allow the
poker machines to operate legally. He added that county
attorneys should not ask the legislature to remove their
present prerogative in allowing or disallowing the machines in
their areas -- they should want to retain jurisdiction over

the matter themselves. He said that if the machines cost the
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county money, the county can levy charges against the income
from the machines to alleviate the cost. Mr. Poston said

that the poker machines do not work the same way that slot
machines work -- that their internal machinery more closely
resembles the random number generators used by the Fish and
Game Department in selecting permits, and by the IRS for
deciding who will be audited. He added that Poker-All does not
work the same way, and that its use is being challenged in the
Supreme Court.

John Stocksdale, owner of D & R Music and Vending Company in
Bozeman, and representative of the Montana Operators Association,
said that he feels that his relationship with the Gallatin

County Attorney has been a good one not involving coersion.

He stated that he took out a loan on the basis of the machines
having been approved, and that the status of his loan would

be affected adversely by the passage of this bill.

Phil Benson, representing Montana Music Rentals in Missoula,
said that he has forty machines out in several counties, and
in each county he had the law enforcement officers check and
license the machines, at a total cost of over seventeen
thousand dollars. He purchased the business on the basis of
tne machines having been legalized. His business will be
bankrupt if the bill passes.

Bill Craig, Missoula Mayor, read a letter requesting that
the committee kill this bill, written by the Missoula City-
County Gambling Commission (marked Exhibit D and attached to
these minutes).

Also speaking in opposition to the bill were Bob Pavlovick,
representing Silver Bow County Tavern Association; Representative
Pistoria, Cascade County, who said that the cities and counties
need the income from the machines, and that in his county there
had been no problems from their use; Jim Sewell, of Cottonwood
Vending Co., whose testimony is marked Exhibit E and attached

to these minutes; Edward Buller, representing the Moose Lodge;
Bill Hardy, Sidney, who gave a rundown of the Moose Lodge's
charitable outlay made from the money taken in from the proceeds
of the machines; Louie Riviera, of the Elbon Club in Great
Falls; Ernie Grasseschi, Black Eagle, member of many civic
groups, who has a machine in his business; Kevin Maguire,

VFW Post 1087, in Great Falls; Pete Tuss, representing the
American Legion Dept. of Montana, F.O.E., and V.F.W., who

stated the income from these machines is necessary to the
charitable groups if they are to achieve their goals; Toby
Dailey, Elks Club 214; and Mayo Ashley, who stated that the

bill would outlaw all the forms of keno and bingo presently
played.

Senator Mazurek asked Poston how, realistically, all the
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different county attorneys can be expected to read the bill
and draw the same conclusiins regarding its enforcement.

Mr. Poston replied that he didn't feel that they were required
to draw the same conclusiois -- that each had been given the
right to decide what his a‘ea wanted to support in the way

of gambling, and that thes: diverse rulings are what the law
intended.

Senator O'Hara asked Mr. Poston what the average machine
costs, the percentage of tie tavern owner's take, the amount
of taxes collected from eazh machine, and what the customer
gets. Mr. Poston replied :that the average cost per machine
is four thousand dollars; :here is a 78% return; taxes can
be levied by the local gov:rnments, and usually range from
$200 to $750 for annual li:ense fee per machine, plus the
income tax paid on a priva:ely owned machine.

Senator Crippen asked whetaer, under the definition of "free
play", the Atari-type games would be included. Harold Hanser
replied that they would fall under this definition so long

as they did not involve a »ay off, and explained that free
games were not considered pay off of something of value.

Senator Olson asked Mr. Benson if the percentage of take can

be altered by hand; and Mr. Benson replied that it could not

be done any longer, although at one time that had been possible.
Missoula's county attorney was quoted as saying that the keno
and bingo games would, in his opinion, be outlawed if this

bill passed.

At Senator Anderson's request, J. D. Lynch gave his source
for stating that keno and bingo would be prohibited under
the bill as page 4 of the bill, lines 17 through 20.

Senator Halligan asked Holmes and Racicot about the difference
between the one-handed and two-handed machines. Holmes
replied that the two-handed version is more comparable to

the casino game of poker, but it still is not a poker game.
The winning combinations are still regulated by a machine, and
it still is a game of chance.

In closing, Senator B. Brown stated that the fact that money
is being made on the machines is not adequate reason for the
committee to kill the bill. He added that the legislature
should either legalize slot machines or pass this bill to
clarify the fact that no gambling machines are currently
allowed.

CONSIDERATION OF SENATE BILL 311:

REESTABLISHING THE COMMISSION FOR HUMAN RIGHTS.
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Senator S. Brown introduced the bill as its sponsor. He
pointed out that the Human Rights Commission was enacted in
1974 in accordance with a national trend to establish such
an agency for the enforcement of constitutional guarantees.
He said that the audit report on the Commission found that
its record has been very good. Without the Human Rights
Commission, the federal E.E.0.C. laws would still be in
effect, but without the existence of the Commission the
authority would be dispersed to the federal government and
several state agencies rather than gathered in one agency.

Karen Townsend, outgoing chair of the H.R.C., spoke in
support of the bill, and presented a report (marked Exhibit F
and attached to these minutes) to support her stand. She
outlined the work the Commission does and stated that without
the H.R.C. in Montana federal investigation out of Denver
would handle future complaints under federal law. She gave

a copy of the Sunset report into evidence (marked Exhibit G
and attached to these minutes). She said the efficiency of
the Commission has increased dramatically under the six

years of its existence.

Ray Brown spoke in support of the bill.

Lee Topash, Montana United Indian Association, said that he
feels the H.R.C. is an important agency for protecting and
improving the social and economic conditions of the Indians
of this state. He gave written testimony (marked Exhibit H
and attached to these minutes).

Also presenting testimony in support of the bill were

Jan Gerke, Montana Women's Caucus (written testimony marked
Exhibit I and attached to these minutes); Phyllis Bock,
Montana Legal Services; Cindy Wevers, Helena N.O.W. (written
testimony attached to these minutes, marked Exhibit J);
Michael Dahlem, representing Associated Students of U.M.;
Alan Ostby, Common Cause; Sheryl D. Motl, whose written
testimony is marked Exhibits K and L and attached to these
minutes; Kathy Karp, of L.W.V.; and Ed Kennedy (written
testimony marked Exhibit M and attached to these minutes).

CONSIDERATION OF SENATE BILL 224:

PROVIDING A CIVIL REMEDY FOR CONSTITU-
TIONAL SEARCH AND SEIZURE VIOLATIONS AND
ALTERING THE EXCLUSION OF EVIDENCE RULE.

Senator Ryan, District 19, Cascade County, sponsor of the
bill, introduced it to the committee. He said that he would
like it amended, and will turn over to the committee written
amendments. He quoted Chief Justice Burger as asking for -
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help in dealing with crime, and said that he felt the purpose
of this bill was to provide that help by giving an advantage
to law enforcement rather tian always to the criminal.

Judge R. J. Nelson, from Gr:at Falls, representing Cascade
County Crime Control Organi :ation, supported the bill, and

said that he would like it mmended to provide that the
disciplinary action recomme.ded in the bill would be in addition
to and not in limitation of the authority of the employing
agency to take any other kind of disciplinary action, such

as dismissal.

Chuck Follick, Vice Chairman of Cascade Crime Control
Organization, spoke in support of the bill.

Tom Honzel, representing th:: County Attorneys Association,
said that his group support:; the concept of the bill. He
pointed out that the exclus:.onary rule is a judge-made rule,
not a part of the Constitut._on. He added that the alternative
to the exclusionary rule has to come from the legislative
body. He suggested that the committee compare this bill

with House Bill 626 before ‘:aking action on 't.

John Scully, representing the Sheriffs and :. e Officers
Assoclation, spoke in oppos:tion to the bill. He said that
it would put the peace officers in the position of having

to decide themselves what the court system has failed to do --
a proper procedure for search and seizure. He said that the
terms "prudent" and "ordinary care" are too vague for the
peace officers to know how they should proceed; and that any
error in judgment on their part would leave them open to
suit and discipline. He ended by saying that this bill
would not properly address the problems caused by the
exclusionary rule.

Mike Meloy, representing the Trial Lawyers Association, stated
that Chief Justice Burger has not summoned the majority of

the Supreme Court in support of this bill. He felt that the
conditions of the bill are too weak, and that county attorneys,
not peace officers, should be the ones held liable for errors
in judgment.

Jack Williams, representing Montana Chiefs of Police Assoc-
iation, also spoke in opposition.

In closing., Senator Rvan stated that the bill covers the
situation of a mistake or error in -Fjudgment that could occur,
and urged the committee to pass it.

Do Ve

Senator Anderson
Chairman, Judiciary Committee
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O'Hara, Jesse A. (R)

Olson, S. A. (R)

Brown, Bob (R)

Crippen, Bruce D. (R)

Tveit, Larry J. (R)

Brown, Steve (D)

Berg, Harry K. (D)

Mazurek, Joseph P. (D)

Halligan, Michael (D)
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(T Montana County Attorneys Associ ition

January 26, 1981

At a special meeting of the Montana County Attorneys Association at the
lewis and Clark County Courthouse on January 23, 1981 b unanimous vote
of those mempers of the Association attending the folloving resolation
was passed.

WHEREAS, there has been a proliferation of electroric machinz gam-
bling in Montana under such trade names as "Poker All", “"Draw Pokar" and
"Poker-Matic" ang;

WHEFEAS, there has developed a cdifference of opinicns among :the
various County Attorneys and the Attorney General of the State of Montana,
concerning the legalityv of the machines ang;

WHEREAS, the County Attorneys in conference at Billings in December
of 1980, were preserited with expert testimony by the Federal Bureau of
Investigation to the effect that these machines are gambling devices and
are not a simulation of the game of poker;

NOW, THEREFORE, BE IT RESOLVED:

That it is the opinion of the Montana County Attorneys Association
that the aforesaid machines and variations of such machines are gambling
devices that do not sirmulate the game of poker and are therefore illegal
under existincg laws of the State of Montana.

BE IT FURTHER RESOLVED that the Montana County Attorneys Association
supports SB 227 which will correct any alieged arbiguities in the existing

law.
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SENATOR BOB BROWN, SPONSOR
SENATE BILL 227

Mr. Chairman and members of the Senate Jidiciary Committee,
for the record I am Senator Bob Brown, represerting
State Senate District 10 and appearing today as prinicipal

sponsor of Senate Bill 227.

The primary purpose of Senate Bill 227 it: to clirify any
ambiguity in Montana law regarding the definition of
"Authorized Card Games" as presently defined in paragraph
2 of 23-5-302 MCA, which states:

"(2) Card game means any game played with cards
for which the prize 1s money or any item of value."

That seems clear enough. Card games are played with a

deck of cards. But as the result of the 1976 Treasure

State Games v. the State of Montana handed down by the

Montana Supreme Court, and confusing interpretations of

the law by the Attorney General, electronic coin operated
gambling devices, which ostensibly simulate the game of

poker, have started to flood into the state.

As a membef of the "Select Committee on Gambling" which
drafted the Card Games Act over the 1973-74 interim, I

know it was the intention and purpose of the Committee to
legalize only card games by that act, and not slot activated

gambling machines.
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Senz tor Bob Brown, Sponsor
Senate Bill 227

Futt 2rmore, as a member of the 1974 Legislature, I know
that that legislature intended to legalize only card games
by the enactment of the Card Games Act as recommended by

the Select Gambling Committee.

Mr. “hairman and members of the Committee, the Mintana
County Attorneys Association has been the guidinj force

behind this legislation, and I would like to conclude

my testimopy by presenting, as part of the record, a brief-

resolution recently approved by the Association.

23)
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IN SUPPORT OF SENATE BILL 227

Rev., George Harper
St., Paul's United Methodist Church
Helena, Montana 59601

On behalf of the Yellowstone Annual Conference of the United 4fethodist Church

We support this bill which will clarify present laws concerniig the use of
machines for gambling purposes.

Such a re-writing of the law is necessary at this time becauce people have
mistaken the intent of the original legisiation written in 1974 by this
Legislature,

Following the adoption of our 1972 Constitution, the Legislature interpreted
the will of the people of Montana this way:

We do not want wide open gambling of any type anywhere; we dc not want machine
gambling or punch boards; we will permit bingo, some card gares, raffles

and office sports pools, but we want strict limits that assurs the recreational
aspects of gaming as over against commercialized gambling business.

So the laws were written. The legislators were convinced thet thousands of
little old ladies in nursing homes could not live happy and fulfilled lives
without the thrill of Bingo. They were convinced that churctes and fraternal
organizations could not keep their doors open without raffles. And they were
convinced that no organized commercial gambling interests hac any possible
use for card games |ike poker except to give a nice recreational-parlor
atmosphere to clubs and bars.

BUT - since the laws were passed, we have learned all over again that the real
point of gambling is making money. The gambling laws are not viewed by some
people who operate gambling businesses as laws they would feel sworn to uphold.
Instead they are seen as problems fo be overcome: how do we get around them?
how do we bend them? how do we ignore them?

And the answers are ingenious at times. Instead of the famous mousetrap, build
a machine (or find a way to circumvent a taw) that will make more dollars more
rapidly and the gambling worid will beat a path to your door.

People who were here in this Legislature in 1974 know what the laws intended,
but we have seen those intentions twisted and ignored until new machines for
gambling are making laws permitting slot machines and high stake card games
practically unnecessary for gambling interests fo carrv on as they will.,

Now this bill comes before us to clarify the sifuation and restore the law to
its original intent, and citizens who still do not want Montana to mimic Nevada
favor such clarification, Then we will expect our law enforcement agencies to

be able to operate with much more assurance when they seek to interpret the law.

g

George Har@er



MISSOULA CITY-COUNTY GAMBLING COMMISSION
ey,

F:bruary 6, 1981

S :nator Mike Anderson
Clairman

S:nate Judiciary Committee
Szate Capitol

Halena, Montana 59601

D:ar Senator Anderson:

P .ease accept this letter as a request to kill S.B. 227, or in the

a .ternative, as a request to amend the bill to allow those kinds of

e .ectronic gambling devices currently in use in Missoula. This letter
re:presents the opinion of the Missoula City-County Gambling Commission
f-om a vote taken at its February 5, 1981 meeting. The Commission
consists of the County Attorney, the Sheriff, the Chief of Police, the
Mayor, a member of the County Commissioners, a city councilman, a
representtaive of the ministerial association, a representative of the
tavern owerns association, and a member at large. At our meeting all
but one member voted to endorse this letter, with the chair not
voting.

The Missoula City-County Gambling Commission has extensively studied
the issue of electronic gambling devices. Some time ago we determined
that certain of them, particularly bingo, keno and two handled poker
machines simulated the live games they are named after, and therefore
were legal under Montana law. As a result, the City and County of
Missoula currently license those machines and derive annual license
taxes of about $17,000 from them.

Since we authorized the machines, local businessmen have purchased
many of them, with the current local investment in the machines and
support facilities exceeding $200,000. Furthermore, we have found
the machines to be extremely popular with the public as under our
regulations the machines must pay back approximately 78%, which
compares favorably with other kinds of gambling currently available in
Montana. At the same time, because of the small amount required to
play ($.25) the machines offer inexpensive and relatively harmless
recreation for players, and in addition, allow small establishments to
provide some form of gambling to their patrons since most do not have
the volume to financially justify live poker, bingo or keno.

Finally, while the machines have been in operation in Missoula for
several years, our law enforcement agencies report that there has only
been a problem with them twice. On both occassions the difficulty
arose because of a machine malfunction, and on both occassions the
matter was resolved with the customer.
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Senator Anderson
February 6, 1981

We wish to emphasis that we do not allow the one-handed poker macl ines
common in other parts of the state in that they, in our opinion, co

not simulate the game of poker and closely resemble the slot machines
in their method of functioning.

hamps III
Missoula Couhty Attorney

Chairman City-County Gambling Commission

RLD/ckm



February 9, 1981
TO: Senate Judiciary Comnittee
Re: Senate Iill 227

Cottonwocd Vending Co. operates coin-operated amusemet
devices in sc¢veral Montana Counties. These devices take _
many forms, including pinball machines and electronic devices
commnonly known as "Video" games.

The videc games are electronic devices which utilize a
TV screen anc digital circuits to project visual images of
tanks, missles and the like. These kinds of machines reward
scoring levels with additional missles, etc. and would be
within the scope of the term "thing of value" in Section 1
lines 22 and 23 of SB 227.

Although the bill attempts to exclude "free-play" console
machines fron. the definition in Section 1, the language used
in lines 23-25 page 2 and 1-11 page 3 clearly does not meet
the definiticn of video games, thereby presumable making such
devices illecal.

We believe the bill should bes killed for that reason.

As an adcitional consideration we would like to point out
that as a pratical matter it is NOT THE DEVICE which creates
the gambling, but the ability of the player to collect money
for "free plays" won. "DRAW POKER" is a video game-it works
on the same principles as the others. ¥ cambling 1is the object
then gambling should be what is prohibited, not video games.

This "shotgun" approach to legislation on gambling is
illconceived and poorly drafted, and we respectfully request
that it be killed by this committee.

Cottonwood Vending Co.
Deer Lodge, MT
R.J. Sewell

3y



REPORT TO THE SEWATE JUDICIARY COMMITTEE
ON SEWATE BILL 311 |

February 9, 1981

Karen S. Townsend, Chair
Montana Human Rights Commission

Raymond D. Brown, Administrator
Montana Human Rights Division

Contents of Report
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TESTIMONY BEFORE THE SENATE JUDICIARY COMMITTEE

February 9, 1981

By Karen S. Townsend, Chair
Montana Commission For Human Rights

INTRODUCTION

In 197, the Montana State Legislature passed the "sunset bill"
That . aw provides that the Commission for Human Rights automa-
tical.y terminates July 1, 1981 unless reenactment legislation
is approved by the 47th Legislature. That law further provides
that the Legislative Audit Committee 1is to conduct performance
revievs prior to termination. Such a review was conducted by
the s.aff of the Legislative Auditor. It began approximately

a yea: ago and culminated in the Report that you have before you.
That : taff report was reviewed by the Legislative Audit Comm-
itee ¢t a public hearing last September. The Committee then
voted unanimously to recommend to the 47th Legislature that the
Commi: sion be reestablished. SB 311 is the concrete form of
that 1ecommendation.

The 14974 Legislature passed the Human Rights Act which prohibi-
ted d:scriminatory practices and created the Montana Commission
for Human Rights. The Commission together with its staff was
designated as the enforcement agency in the Human Rights Act.
The basic purposes of the Human Rights Act were to protect Mont-
anans from discriminatory practices and to implement the equal
dignities provision of the 1972 Constitution. Montana did not
act alone in this area. Similar agencies and commissions were
set up in other states. Today 47 states, the District of Colum-
bia, Puerto Rico, the Virgin Islands and 42 counties or cities
have agencies that administer anti-discrimination laws. The
Equal Employment Opportunity Commission (EEOC) is responsible
for administering and enforcing most of the federal anti-discrim-
ination laws.

STRUCTURE (SUNSET REPORT PG. 4-5)

The Commission itself is composed of 5 citizen volunteers app-
ointed by the Governor. Because the Commission is a quasi-jud-
icial board, one of those 5 must be an attorney licensed to
practice in the Montana. I have served in that capacity for the
last 4 years. Members of the Commission are not state employees.
All but one of us was employed full time in other capacities.
Those of us who work for the state or a political subdivision

of the state receive no compensation for the time we put in on
Commission business. Two of us have been in that category for
the past 2 years. The other memebers of the Commission receive
our travel expenses up to the limits of state per diem. The
Commission must meet 4 times per year. We have usually met every
other month in order to conduct commission business. We have
frequently conducted some additional meetings by conference call
in order to save travel expenses.



The Commission is authorized by the Human Rights Act to enploy a
staff. Our staff is known as the Human Rights Division. The
individuals who work there are state employees. Although we are
authorized for 8 FTE's, budgetary constriants have forced us to
reduce personnel to 6.75 FTE. We also have contracts witi 4
attorneys to serve as hearings officers. Two of those attorneys
are members of the Attorney General's staff in the Agency Legal
Services Bureau. One is a private attorney in Billings aad one
is a private attorney here in Helena. His contract is fcr 1 case
only and was required because the Agency Legal Services éettorneys
are defending one of the Respondents in that case.

FUNDING (SUNSET REPORT PGS. 5-7, 25)

The Commission is funded by appropriations from the State General
Fund and contract funds from the EEOC. The Commission has an
agreement with EEOC and is known as a "706" Agency. Many of the
areas and causes of discrimination under Montana law are also il-
legal under Title 7 of the 1964 Civil Rights Act, the major federal
anti-discrimination act. Thus 1 investigation can deternine the
facts for both the state and the federal agency. A 706 agency re-
ceives federal money for investigating these cases and thz EEOC
must give "substantial weight" to our final determinatior.. The
Commission receives $350.00 for each Title 7 case we comglete.

A complete case is one where a final deterination has been made.
That determination can be either there was discriminatior or just
as importantly, there was not. To date we have completed approxi-
mately 800 cases. Our findings have been accepted by EECC in all
but 3 cases. Our acceptance rate this past year was 100%. In 1979-
80 we completed a total of 248 cases at an average cost/case of
$701.00. In 175 of those cases, violations of both state and
federal laws were claimed. We received $350.00 for each of those
175 cases from EEOC because their case was considered completed at
the same time our state case was completed. This 706 funding not
only subsidizes the cost of state investigations, but allows Mont-
anans to deal with local people and not the federal agency that is
located in Denver.

PROCESS (SUNSET REPORT PGS. 11-20)

The following procedures are followed by the staff and the Commis-
sion in processing complaints.

1.) Inguiry - All inquiries are handled by the
statf's intake officer. The intake officer
screens out frivolous complaints and accepts
no case for further treatment unless the per-
son calling can present sufficient facts to
establish a prima facie case. Last year 1800
inquiries were made and only 240 cases accepted
and opened. Although inquiries are increasing
rapidly, this screening process has resulted
in a decrease in the actual numbers of comp-
laints opened. Once a formal complaint is filed,
the Respondent is notified. :
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3.)
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4.)

5.)

6.)

Investigation - One of the 2.75 investigators is
assigned the case once a formal complaint is opened.
This person begins an investigation to see if there
are facts to substantiate the complaint. This per-
son can and will examine documents, speak to poten-
tial witnesses who can shed light on the allegations
and also ask for the Respondent's side and speak to
persons who can shed light on those statements.

Fact-Finding Conference - If the fact situation is
simple and if both sides agree, the investigator will
set up a fact finding conference. The investigator
acts as mediator, each side presents the facts as he
or she sees them and a proposed solution. The Con-
ference is designed as a "no-fault" solution to
quickly resolve the problem. There is no determin-
ation of whether or not discrimination occurred -
there is only an attempt to reach a mutually satisfac-
tory solution. Aproximatley 50% of our cases are
handled in this matter.

Finding - 1If no mutually agreeable solution can be
reached at the fact finding conference or if no con-
ference is held, the investigator must next prepare

a finding. That finding is either that there is or
is not reasonable cause to beleive that a discrim-
inatory act took place. Sometimes more facts must

be gathered before that determination can be made.
The investigator's proposed finding must be concurred
in by the staff attorney and the staff administrator.
That finding must be objective. Last year, out of
240 cases opened, 105 of those have moved through the
investigation stage. Cause was found in 47 of those

105 cases or 47%. No cause was found in 39 of those 105

cases or 37%. Settlements before finding were made
in 11 of those 105 cases or 10%. The rest (8) have
been closed for other reasons. 135 cases are still
under investigation. All no cause findings and
settlements must be approved by the Commission.

Concilliation - If there has been a finding of
reasonable cause, the staff must attempt to concil-
liate the matter. Concilliations are reached fre-
quently. Out of the 240 cases filed last year, with
reasonable cause found in 47 of those cases, concil-
liations have been reached in 32 of those 47 cases or
68%. In 10 of those 47 cases it has been determined
that no concilliation is possible. 1In 5 cases there
are still attempts being made to consilliate.

Contested Case Hearing - If there is no concilliation
the case is certified for hearing and one of the hear-
ing officers is appointed and assigned the case. The
parties are still free to settle the case prior to
hearing and many do. If the hearing is conducted, the




7.)

8.)

rules of evidence are followed and the burden is

on the complaintant to prove that discrimination
took place. Hearing officers take testimony and
receive exhibits and draft a proposed Order for
the Commission. Either side may contest the pro-
posed order in an appeal to the Commission.

Commission Review - If one party wishes to contast
the proposed Order, written objections and briefs
are filed with the Commission and a hearing is pro-
vided if requested with the opportunity given each
side to present oral arguments. After the hearing
the Commission issued a final Order in the case.

If the Commission finds that discrimination occurred,
monetary damages can be awarded. If they find no
discrimination took place, the case is dismissed.

As of June 30, 1980, 31 orders have been issued. 1In
14, the Commission found in favor of the complainant.
Monetary damages were awarded in 13 of those cases

In 17 cases, the Commission found in favor of the
Respondent and the case was dismissed.

District and Supreme Court Review - The final
Commission Order can be appealed to the district court.
Four cases which have been decided by the Commission have
been appealed to district court in which the Meri:s of
the cases have been at issue. In one of those cases the
Commissions decision that there was no discrimination was
reversed. In another case, the Commission's decision that
there was discrimination and the monetary award was re-
versed. That case 1s presently on appeal to the Montana
Supreme Court. In the two other cases, the Commissions
decision was affirmed. 1In one of those two cases, the
Commission found discrimination and awarded damages, in
the other we dismissed the complaint.




CONCLUSION

Tizivs Comnittee and ultimately the 47:h Legisla~ure must ce.ide
wheiher >r nou to continus the Commission fn: Human Rights.

The Legislative Audit Committee has unanimously recommended
that the Commission continue. Pages 35-37 of the Sunset Renort
discusses the effect of Commission termination. The bottom
line of :chat reporst is, and I quote:

"Thzre is no reason to believe that disbursing
the Commission's functions among other state
agencies would provide better service or cost
savings to the state.'

Let's examine briefly the areas of service and cost savings.

EEOC would continue to handle many of the cases we now handle
for them -- but parties would be forced to deal with federal
employee; in Denver who do not always understand local problems
and who .ire not required to come tn the local community to hold
hearings. Title VII does not, however, cover all that Montana's
law does. Any employee of an organization of less than 15 is
not covered. The Labor Department estimates that 80 percent of
private cmployers are in that category. Title VII does not
cover marital status cases, age cases for those under 45 years
of age, political belief cases, or handicap cases -- about 30
percent of our cases. These parties would have to resort to
our overcrowded court system for redress or have no place to
¢o. The Report suggests that internal grievance procedures or
the Personnel Appeals Division might be able to take state
agency complaints, but without major legislative changes, no
monetary damages or reinstatement orders could be given in
those cases where the complainant prevails. Such increased
work on these agencies would no doubt require increased funding
without the benefit of EEOC contract assistance to offset the
cost of the state's investigation.

The Commission and its staff have experienced numerous growing
pains as we have evolved from our beginning in 1974. Our
efficiency has increased dramatically. The Sunset Report on
page 18 shows that the number of cases completed per year has
increased 5 times while the average cost of completing a case
has been cut in half. Continued emphasis has been given by the
Commission to its staff that we are an agency of state government
that is designed to be a neutral, investigative agency and not
an advocacy agency. Staff members who do not reflect that ~—
position do not remain on the staff. Members of the Commission
have actively sought out criticisms of our operating procedures
and personnel in an -ttempt to improve what we do and in order
to properly exercise our responsibility to this state.

Members of the Judiciary Committee, on behalf of John Frankino,
the incoming Chair of the Commission, and the other members of
the Commission who have just completed service or who will
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continue, and the staff of the Division, I u-ge that you concir
with the Audit Committee and that a recommendation of "do pas:"
be given to SB 311.

Submitted on behalf of the Human Rights Commission, John
Frankino, Chair Designee,by Karen S. Townsend, outgoing Chair.

2/9/81
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o P.O. Box 5988
d44s LIS Helena, MT
59601
February 9, 1981
Senate Judiciary Commitiee
State Capitol
Helena, MT 59601
Dear Committee Members:
The Montana United Indiar Association wishes to thank the committee for
providing us the opporturity to present our testimony regarding Senate
Bill 311.
On behalf of the Montana United Indian Association and the Montana Inter-
Tribal Policy Board, joirtly representing a constituency of 50,000
Indian people in Montana. we strongly urge the Montana Human Rights
Commission be recognized and retained in its entirety. We go on record
supporting the passage of Senate Bill 311, which reestablishes the.
Commission for Human Rights.
The goal of the Montana United Indian Association and the Inter-Tribal
Policy Board is to improve the social and ecordmic self sufficiency
of all Montana Indians. We are deeply concerned with the preservation
of all inherent rights of all Indian people as guaranteed in the
treaties with the United States Government.
We are equally concerned with the basic rights of all as guaranteed under
the laws of Montana. The State of Montana has one of the finest Human
Rights law protecting its people, and the division is to be complimented
in carrying it out. Our association with Human Rights Division has been
very positive.
Time has matured the Human Rights Division and its law, and strong support
is vital if we are to continue in a positive manner of protecting our
future rights as Montana citizens. This goal can only be assured with
the continuation of the Human Rights Division which must remain autonomous
to insure equality to all.
MUIA 15 AN EQUAL OPFORTUNITY EMPLOYER
B ENGS AMERICAN iRDAN COUNI HELENA N[ AN ALUIANCE NORTH AMERICAN INDIAN LEAGUE

WL tees o BABITALGA st RTie KADNT T A DEER LODGE MONTANA

POESD VH SRAL RO AR DN ALTTANCE AMISSOUL A da QU COREORAT IO A?\’\(‘ON'V\ INDIAN AL_ IANCE
(22
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Paye Two
Senate Judiciary Committiee
February 9. 198]

Serious consideration must be given if the rights of all Montanans are
to be protected. We urge the passage of Senate Bill 311.

Thank you.

£€ecut1ve _Birector
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SENATE BILL 311
TESTIMONY OF HELENA W(VEN'S POLITICAL CAUCUS

Nearly 80% of Hunan Rights Commission complaints have
been for discriminaticn in employment. Of these, about
78% have involved women.

Without the Commission, those with discrimination X
complaints who work fcr large employers could turn to the
Equal Employment Opportunities Commission for help. But
we must remember that 80% or more of the employers in Montana
are not under the autlority of the EEOC. Women and men work-
ing for small employers would have to press their claims in
district court--and tlis procedure is prohibitively costly
for most of us.

Unlike the Montara Human Rights Act, Title VII of the
Federal Civil Rights fct does:not cover discrimination in
areas other than emplcyment, or that based on creed, physical
or mental handicap, age, marital status or political belief.
People who are discriminated against because of these things
could not turn to the EEOC but would also have to press
their complaints in district court. Charges of discrimina-
tion because of creed, physical or mental handicap, age,
marital status or political belief have comprised 37.5%
of Human Rights cases--a substantial number.

The work of the Human Rights Commission makes the guar-
antees in Article II, section 4, of the Montana Constitu-
tion real guarantees--not simply words on paper.

The Helena Women's Political Caucus urges continua-
tion of the Human Rights Commission--its work is important
to all Montanans. We believe that the Commission should
remain an independent state agency. Distributing the
functions to other agencies would require additional staffing
for those agencies and would be less efficient and less
cost-effective.

The audit report shows that in the past two years the
handling of cases has been faster and more economical than
in the early days of the Commission. 1In spite of the in-
crease in cost-effectiveness, the number of pending cases
is increasing. We must conclude that increased staff is
" needed to deal with the pending cases.

The Women's Political Caucus believes that the social
and political environment is every bit as important to the
happiness of the citizens of Montana as is the physical
environment. The work of the Commission on Human Rights
substantially increases the quality of our social and
political environment. The Commission should be retained.
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Testimony for Senate Bill 311
Judiciary Committee
February 9, 1981

It has been nearly twenty years since the racial upheavals of the
Sixties and subsequent passage of the Civil Rights Acts. But, with the
passing of these twenty years, we still do not have equal pay for women.
Very few management positions are held by women and minorities. The
handicapped are hardly visible in the work force. Sexual harassment on
the job is stillvery much in evidence.

We have strong state ana federal laws in Montana. We need an agency
that can enforce these laws; an independent body that is able to make
decisions on the critical issues of staffing, casework priority, and
budgetary allotment within their own agecy.

The Montana Human Rights Commission, as an autonomous body, has
been very effective in achieving job reinstatements, back pay, and other
favorable settlements for many rightly deserving Charging Parties. It
has also been able to objectively screen out those cases that have no
merit. '

I am here as a woman, and as a member of the National Organization
for Women, who is interested in equal oportunity and objectivity for all
people so that their cases may stand or fall on their own merits. I
believe that in the past, the Montara Human Rights Commission has
fulfilled its obligation to the citizens of Montana to objectively, and
without bias, investigate and determine descrimination claims within the
framework of our Montana State Constitution.

1 urge you to support the passage of Senate Bill 311. Thank you.

Cynthia L. Wevers

Helena Resident

President, Helena Chapter of the
National Organization for Women
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TESTIMONY _IN SUPPORT OF SENATE EILL 311 /[Z l/LLM

Mr. Chairman and members of the (ommittee,

_ I am Sheryl Motl, a graduate student in Public Administration from
the University of Montana, presertly residing in Helena. I appear today
in support of Senate Bill 311 on ny own behalf. I have just recently
completed my masters paper on the Montana Human Rights Commission and
will submit a copy of it to the committee for your inspection.

The HRC must be reestablished for reasons that others will cite
here today. I appear here in cornzern that the Human Rights Commission
be reestablished with its preseqt authority and rules. As Senate Bill

" 311 now reads, that authority would be maintained. Yet the question of
autonomy for the Human Rights Commnission has .already been raised this
session on the Senate floor. It is for this reason that I appear to
urge your support of the present authority of the Human Rights Commission.

It was claimed earlier this session that an autonomous Human Rights
Commission lacks an accountability to the state government. Through
several months of research and interviews, I find that claim of lack
of accountability to be true if only very narrowly construed. I would
1ike to distribute a graph to the members of the committee demonstrating
what I believe to be extensive lines of accountability for the Human
Rights Commission. Through my research I came to believe that when the
Legislature orginally granted autonomy in 1974, these established lines
of accountability were taken into consideration and the question of
accountability resolved.

I urge your support of SB 311 in its present form .



Excerpts from:

THE MONTANA HUMAN RIGHTS COMMISSION

By
Sheryl D. Motl

B.Sc. University of Minnesota, 1976

Presented in partial fulfiliment of the requirements for the degree of
Master of Public Administration
UNIVERSITY OF MONTANA
1980



APPENDIX A CONTINUED

Attached for administrative purposes only

Water Rights Commission (Gov Off.)

Board of State Canvessers (Se:. of State)

Board of Examiners (Admin.)

Public Employees' Retirement Eoard (Admin.)
Board of County Printing (DC\)

Coal Board (DCA)

State Banking Board (Bus. Reg.)

Board of Wastewater and Water Operators (DHES)

Montana Wheat Research and Narketing Committee (Agric.)
Board of Hail Insurance (Agric.)

Montana Pork Research and Mzrketing Committee (Livestock)
Rangeland Resource Committee (DNRC)

33 Department of Professional and Occupational Licensing Boards

Boards which are the heads of dep:értments

Public Service Commission (Public Serv. Reg.)
Board of Livestock (Dpt. of Livestock)
Board of Regents (Dpt. of Education)
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For the purpose of this paper, this expection of independence
provides a further reason for the necessity of full operating autonomy
for the Human Rig:ls Commission,

For the reas'ns just discussed, full operating autonomy is vital
for the HRC. Leally, the due process of the complainant would. not
appear to be infringed upon by a lack of autonomy. Administratively,
the agency could be designated either wilh or without autonomy with-
oul being unduly cumbersome to the parent department. Yet, the
overriding factor n the issue oi‘ autonomy is that, politicaily, the lack
of autonomy woull simply be unwise. The neutrality inherent in a
quasi-judicial func.ion could potentially be continually subject to politi-
cal influence. On this basis, the full operating autonomy for the

Human Rights Commission must remain.

The Proper Location

In examining the question of the proper location for the HRC in

Montana government, four possible options must be considered:

--Movement of the HRC into the Governor's Office;
--The HRC could become the 20th department in state government;

--The HRC could become part of the 20th department in slate
government; or

--The HRC could be moved to a department other than Labor and
Industry.

Each option will be considered separately.
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cited problems. This type of potential for a conflict of interest pro-
vides an additional argufnent for the necessity of full operating auton-

omy for the HRC.

The Expectation of Independence

A quasi-judicial function, as opposed to a quasi-legisiative func-
lion, involves the exercise of judgment and discretion in matters that
direclly affect named parties. The HRC was designated a quasi-
judicial agency because its job is to enable it to investigate complaints
of discrimination. Therefore, a further argument for full operaling
autonomy is that the quasi-judicial function and the subject of human
rights by definition imply an expectation of independence from the
political pressures for the HRC.

Montana law does not specify that agencies with a quasi-judicial
function should be insulated from political pressures. Yet the combina-
tion of quasi-judicial functions and the area of human rights implies
this expectation of independence. Supreme Court Justice Jackson
expressed this sentiment in 1943 in deliver.ng the opinion of the Court

in the case of Wesl Virginia State Board of Education v. Barnelle.

Justice Jackson said in part:

The very purpose of a Bill of Rights was to withdraw certain
subjects from the vicissitudes of political controversy, to
place them beyond the reach of majorities and officials and to
establish them as legal principles to be applied by the
courts. One's right to life, liberty, and property, to free
speech, a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote; they
depend on the cutcome of no election.
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As demonstrated, the de :isions, policies, budget and funding of
the HRC are continually bein:} scrutinized. Three branches of state
government, as well as a fede-al agency and the public, all provide a
check and balance system fo: thf HRC,. ey?eﬁ though it exists with
operating autonomy. In this context, thg\ \ékecutive Office's argument
that the HRC lacks accountability to tl?e people of Montana is valid

o
only if accountability is very 1.arrowly construed.

“,
..

The Potentizl-for Conflict of liiterest

As argued by the oppon:nts of SB 110, the potential for a con-
flict of interest exists when a quasi-judicial agency dealing with human
rights is directly responsible to a department head. The problems
that led to the original granting of autonomy in 1975 and the politics
of the 1978-79 budgetary process involving the Department of Labor -
and Industry verify that a conflict of interest can exist. Any depart-
ment head that could have possible budgetary and staffing authority
over their own investigation by lhe HRC faces an unavoidable conflict
of interest.

On a national basis, 63 percent of the human rights agencie; are
- autonomous in order to circumvent this potential conflict.6 Of the
31 percent that are dependent on a parent agency, only 5 percent in a
national survey indicated no dissatisfaction with their status.7 Staff
being pirated off to other projects, planned use of funds being over-

ruled, and interference with case investigations were the commonly
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TABLE EIGHT
OVERSIGHT OF THE HRC
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-Review decisions
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ACCOUNTABILITY
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~Review decisions

LEGISLATURE >

-Sunset

-Confirm appointments
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On this basis it can be argued that the legislative and executive intent
in 1975 was lo make the HRC an exception lo the Act. The legislalure
qualified th.t exception by granting the HRC fuli ‘operating autonomy
while remair ing administratively attached to the Department of Labor
and Industr'. The 46th legislature affirmed this exception.

Grantirg the HRC full operating aulonomy does not mean that the
Commission has any less accountability than any other stale agency.
From an e amination of the HRC functions, the following lines of

accountability can be traced:

--The erabling legislation for the HRC subjects all decisions to
judicial review.

--The Execulive Planning Process of the Governor's Office approves
the HRC budget and any program modifications. The Governor
appoints all members of the Commission and designates a chair-
person. The Governor may also remove lhe Commission members
for cause.

--The Ecual Employment Opportunity Cominission (EEOC) has the
authority 1o review all decisions of its deferral agencies. In
addition, the deferral agency must meel certain criteria o obtain
and maintain EEOC funding.

--Clientel groups provide indirect support of HRC policies by their
willingness to use the service of the agency and demonstrale their
support in hearings and legislative proceedings.

--The Legislature subjects the HRC to sunset review every six
vears. In addition, the legislature defines the jurisdiction of the
HRC (age, handicap, political belief), provides a check on all
administrative rules passed by the Commission, and approves all
budget amendments and final appropriations for the agency.
Furthermore, all appointments to the Commission are subject to
Scnate approval.

--The public indirectly supports and checks the HRC through their
elected officials.

The following diagram illustrates these lines of accountability.
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On this basis it can be argued that the legislative and exccutive intent
in 1975 was to make the HRC an exception lo the Act. The legislature
qualified that exception by granting the HRC Tfull ‘operating autonomy
while remaining administratively attached to the Department of Labor
and Industry. The 46th legislature affirmed this exception,

Granting the HRC full operating autonomy does not mcan that the
Commission has any less accountability than any other stale agency.
from an examination of the HRC functions, the following lines of

accountability can be traced:

--The enabling legislation for the HRC subjects all decisions to
judicial review.

--The Executive Planning Process of the Governor's Office approves
the HRC budget and any program modifications. The Governor
appoints all members of the Commission and designates a chair-
person.  The Governor may also remove the Commission members
for cause.

--The Equal Employment Opportunity Commission (EEOC) has the
authority lo review all decisions of ilts deferral agencies. In
addition, the deferral agency musl imecl certain criteria o obtain
and maintain EEOC funding.

-~Clientel groups provide indirect support of HRC policies by their
willingness to use the service of the agency and demonstrate their
support in hearings and legislative proceedings.

--The Legislature subjects the HRC to sunset review every six
years. In addition, the legislature defines the jurisdiction of the
HRC (oge, handicap, political belief), provides a check on all
administrative rules passed by the Commission, and approves all
budgetl amendments and final appropriations for the agency.
Furthermore, all appointments to the Commission are subject lo
Scnate approval.

--The public indirectly supports and checks the HRC through their
elected officials.

The following diagram illustrates these lines of accountability.
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free and independent. an exception to Executive Reorganization. In
reference to the aide s earller cited comments on the HRC being an
vadministrative sore taumb," the legislator replied that "by its nature,
it has to be . . . th HRC has to stick out, it has to be able to lcok
at state govcrnment.""

Autonomy has become the Achilles tendon of the HRC. The
narrow margin of Senate votes indicate that the issue of autonomy may
not have been permanently resolved by the legislative branch of govern-
ment. Nor has the i:sue been resolved within the executive branch.
On this basis, the Issie of autonomy will undoubtedly resurface again
and once more a resolution will be sought.

From an examina.on of the HRC thus far, the intent of this
paper is to propose that the most meritorious answer to the question of
autonomy lies in full operating autonomy for the Human Rights Commis-
sion. This resolution Is proposed for several reasons, each of which

will be addressed separately.

Accountability

An issue that is raised In every autonomy debate is the apparent
fack of accountability of the Human Rights Commission. The argument
that is offered focuses on the Execulive Reorganization Aclt. As
discussed earlier, every board and commission must be responsible lo a
department head. The only exception to this is the elected oﬂ'ices.5
Complete autonomy for an agency Is not possible under the Reorganiza-
tion Act. VYet, the 44th legislature granted the HRC an exception to

that Act. Orginally the Governor's Office supported Lhat exceplion.
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EDWARD KENNEDY
Executive Director

JOHN L. SINCLAIR
President

C. JEFFERY POCHA
Vice-President

CHARLENE BELGRADE
Secretary

c\end diap
alliance

436 North Jackson
Helena, Montana 53601
(406) 4429334

February 9, 1981

Senate Judiciary Committee
Capitol Station
Helena, Montana 59601

Dear Committee Members:

The Helena Indian Alliance, an Urban Indian Alliance representing 3,000
Native Americans, wishes to thank you for giving us this opportunity to
present this testimony.

We would like to go on record, urging the continuation of the autonomous
Human Rights Commission.

Only by remaining autonomous can they be guaranteed the '"freedom" to make
fair and impartial decisions.

The other imperative concern is that the Human Rights Commission be funded
at a level adequate to provide their invaluable services to all the people
of Montana.

Walk In Pride,

Mo VE

Edward Kennedy
Executive Director

EK/be
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