MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
February 6, 1981

The twenty-first meeting of the Senate Judiciary Committee
was called to order by Mike Anderson, Chairman, on the above
date in Room 331, at 10:00 a.m.

ROLL CALL:

All mewmbers were present.

CONSIDERATION OF SENATE BILL 308:

AMENDING 3-2-404 TO CLARIFY THE DIS-
POSITION OF FEES COLLECTED BY THE
CLERK OF THE SUPREME COURT.

Senator Himsl, Chairman of the Legislative Audit Committee
which sponsored the bill, said that the bill had originated
because of funds that have been improperly credited to the
Judiciary Retirement Fund rather than the General Fund. He
noted that 37-61-213 currently requires the clerk to credit
all of the license tax paid by attorneys to the General Fund.

CONSIDERATION OF SENATE BILIL 306:

AMENDING 5-13-309 TO REQUIRE STATE
AGENCIES TO IMMEDIATELY REPGCRT THE
THEFT OF STATE PROPERTY TO ATTORNEY
GENERAL.

Senator Himsl presented the bill. This bill, by mandating

an independent investigation, intends to insure that a
clear-cut disposition be made of any charges brought relative
to theft of state property.

Mike McGrath, from the Attorney General's office, rose in
support of the bill, and stated that currently the statute
of limitations has expired by the time his office gets many
of the reports.

CONSIDERATION OF SENATE BILL 323:

Chairman Anderson reported that legal technicalities, outlined
by David Niss, had been discovered in this bill, and its
sponsor had asked that it be removed from the schedule.

CONSIDERATION OF SENATE BILL 222:

AMENDING 25-10-711 TO PROVIDE NEW
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STANDARDS FOR AWARDING COSTS TO A
PARTY PREVAILING AGAINST THE STATE.

Senator Kolstad, District 5, presented the bill .:s its
sponsor. He referred to it as the "equal access to justice"
bill, and stated that the intent is to encourage businesses
and individuals to challenge actions by state and local
government agencies.

Janelle Fallan, representing the Montana Chamber of Commerce,
read from a letter written by the Helena Area Chamber of
Commerce, in favor of the bill (marked Exhibit A and attached
to these minutes).

Also speaking in favor of the bill were Larry Huiss, attorney
for many Helena businesses; Chet Dreher, who toll of his
personal frustration in dealing with governmenta. agencies;
Dave Goss, of the Billings Chamber of Commerce, '7ho said
that he would be getting a letter to the committee in the
near future; Ed Nurse, Helena businessman; John Braunbeck,
of Energy Services Company; Senator Crippen, Bil._ings; and
Scott Currey, of the Montana Association of Real:ors.

Speaking in opposition to the bill were Mike Young, of the
State Department of Administration, and Mike McGi-ath, of the
Attorney General's office, both of whom felt that the problems
addressed in the bill were adequately covered by existing
legislation recently enacted, which should be given additional
time to be implemented.

Senator Mazurek raised the question that this bill might
change the tort standards, and for that reason the committee
might want to put in an amendment. Also discussed for
purpose of amendment of the bill were the distinction between
costs and attorney's fees and a requirement that an agency
pay an award out of its current budget.

CONSIDERATION OF SENATE BILL 305:

AMENDING 1-2-201 TO CHANGE THE AUTOMATIC
EFFECTIVE DATE OF NONAPPROPRIATION
STATUTES TO OCTOBER 1.

Senator Stevens, District 4, representing the Rules Committee,
presented the bill, which was a product of the Legislative
Improvement Committee. The problem which prompted this bill
exists because the Legislative Council does not get to start
work on codifying legislation into the state Code until late
in May. An effective date of July 1, therefore, does not give
adequate time for this chore to be completed. Therefore, the
new laws are not available to the State Bar until after they
have already been in effect for several months.
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Speaking in support of the bill were J. C. Weingartner, on
behalf of the State Bar Association; Tom Honsel, representing
the County Attorneys Association; and Mike McGrath, speaking
for the Attorney General's office.

DISPOSITION OF SENATE BILL 305:

Senator Berg recommended that the bill DO PASS, and his
motion carried unanimously.

DISPOSITION OF SENATE BILL 306:

Senator B. Brown moved that the bill DO PASS, and his motion
carried unanimously.

DISPOSITION OF SENATE BILL 308:

Senator Olson moved that the bill DO PASS, and his motion
carried unanimously.

FURTHER CONSIDERATION OF SENATE BILL 222:

David Niss agreed to write an amendment and rework some of
the language of the bill.

DISPOSITION OF SENATE BILL 182:

At Senator B. Brown's request David Niss presented amendments
as shown on the attached Committee Report. Senator B. Brown
moved that the amendments be adopted, and his motion carried
unanimously. Senator Anderson moved that the bill be further
amended on page 1, line 14, by inserting ", at the choice of
the condemned person, either" after "inflicted"; and on page 1,
following line 14, the words "hanging or by". In a roll call
vote this motion failed five to four. Senator B. Brown moved
that the bill DO PASS AS AMENDED, and his motion passed six to
three.
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Senator Anderson
Chairman, Judiciary Committee
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STEWART BURWELL
Executive Director

HELENA AREA 201 E. Laldale o601
CHAMBER OF P elenmons 406/442.4120
COMMERCE

February 6, 1981

Senator Mike Anderson, Chairman
Senate Judiciary Committee

Room 331

State Capitol Building

Helena, Montana 59601

Dear Senator Anderson,

The Helena Area Chamber of Commerce is comprised of over six-
hundred members. Nearly 500 of these members are small businesses
which would be favorably affected by the passage of S.B. 222,

It is the opinion of the membership that when a small business

has a justifiable complaint against a government entity, it

should not be denied equal access to a court hearing because

of the high cost of litigation. If there is a chance to recoup
those costs should the litigation be favorable to the business,
then we feel the dialogue between regulatory agencies and small
business will improve. This bill will benefit the spirit of
cooperation evidenced by the legislature and the executive branches
during this new administration.

The Helena Area Chamber of Commerce is only onme local organization

out of nearly 80 chambers of commerce state-wide with similar mem-
berships and interest in this particular legislation. In view of the
gains to be made by small business in easier access to the courts, and
the gains to be made by state agencies through better and more con-
sidered dialogue with small business, we urge that your committee

give a favorable recommendation to S.B. 222.

ig;;fully? ttZd

Gerry G. dson, President
HELENA AREA CHAMBER OF COMMERCE
GGH/mjt

(=)
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MR. .......... Pis e,
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Vd

STATE PUB. CO. Mika Rhaderson Chairman.
Helena, Mont.
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STATE PURB. CO. Hine Anderson
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Chairman.
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2. Page 2, line 14,

roLiowiug: waraen”

Iasast: ‘DY ta€ warden oY IN0TACY p2rson woao i3 trained 0

b e
awainlster the injectioir.  Tae person adidnistering the injection
; e ) o . -

c

i3 1ot reg el ©o be a paysician, rouistered nurse, or licensed
ractical nurse, licensesd or regisisre? ander the laws of this or
&.ay Otnar state. Yae warcen saall allow the execution to be
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Insert: “Saction 2. Seciion 27-3-1703, lA, is amendel $o read: "37-2-153
DG BASS:

STATE PUB. CO. Chairman.

Helena, Mont.
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Bxemptions from licensing reguiremeats. (1) This c1ap;er de=s
not prohibit Or reguire a license with respect t0 any cf the
following acts:

{a) the gratuitous renderxng of services in cases of emergency
-or catastrophe; - - -

{(b) tne rendering of services in thls state by a phjSlcian
lawfully practicing medicine in another state or territory.
dowever, if the physician does not limit ths services to an
occasional case or if he has any established or regularly used
nospital connecticas in this state or maintains or is provided with,
for his regqular use, an office or other place for rendering the
sarvices, he must possess a license to practice medicine in this
state.

(c) the practice of deatistry under the conditions and limitations
defined py the laws of tnis state

{d) the practice of podiatry un ier the conditions and limitation
definoed by the laws cf tnis Btate;

(¢) tne practice of optometry undar the conditions and limitation:
defined by the laws of this state;

(£} «ci= practice of osteopathy uader the conditions and limitations
uefined in chapter 5 of this title for those Jdoctors of osteopathy

wa0 a0 not receive a paysician's czrtificate under this caapter:

(¢} ¢ae practice of chiropractic under thes conditions aanl
limitations defined py tae laws of this state:

(a1} tae practice of Cnristian Science, with or without
conmpensation, and ritual circumcisions by rabbis;

{i) +tua performance by commissioned medical officars of tie
arm2d forces of the United States,of the United States puklic
health servica, cr of the United States wveterans administration
of their lawful duties in thie state as officers;

(i) the rendering of nursing services by registered or othar
nurses 1ia the lawful discharge of their duties as nurses or of
midwife sarvices by registered nurse-midwives under the supervisioa
of a licensed pnysiclan:

{x)} the rendering of services by interns or resident physicians
in a hospital or clinic in which they are training, subject to the
conditions and limitations of this chapter. The board may regaire
a resident physician to be licensed if he otherwise engages in
the practice of medicine in the state of Montana.

(1) the rendering of services by a physical therapist,
tecanician, or otuer paramedical specialist under the persoanal and
responsible direction and supervision of a person licensed under
the laws of this state to practice medicine, but this exemption
doas not extend the scope of a paramedical specialist; ans

{mm) the practice by persons licensad under the laws of this
state to practice a limited fi=ld of the healing arts, and not .
specifically desigpated, undar the conditions and limitations
defined by law. ;-

{n) the execution of a death sentence pursuant to 46-19-103(4).

I} Licznseecs referred to in subsection (1) of thils section
wino are licensed to practica a limited field of healing arts shall
confine themselves to the field for which they are licensed or
registered and to tne scope of their respective licenses and may

centinued

STATE PUB. CO. Chairman.
Helena, Mont, '
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Page 3.
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not use tne title "M.D.*® or any word or :(bbreviation to indicate

or to induce others to believe that they are engaged in the ;
dlagnosls or treatnent of persons afflic .d with disease, ianry,

or defect of body or mind except to the :xXtent and under the con-
ditions expressly provided by the law un ier which they are licensed.”

Section 3. Section 37-8-103, HCA, is awm:nded to read: °¢37-8-103.
Zxemptions -- limitations on authority cinferred. (1) Ho provisions
of tais law may bz constraed as wrohibi*;ng.

{a) grat +uitous nursing by friends or :aemters of the family;

(b) incidental care of the sick oy dowestic sarvants or
persons primarily eaploved as ncuseneeps rg;

{c) ~nursing assistancs in the caszc of an emergency:

(2) the practice of anursing by studen:s enroilel in aomproved
scaools of nursing Or approved coursas o by the gradaatas of
such schools or courses pcading the resu.ts of the first licensing
exapination =zcneduled Dy tﬁe board folloiing their graduation:

{e) the practica of nursing in this =:ate by any legally
qualified nurse of anothcr 3tate wiosS2 egadement reguires the

npurse to accompany and care £or a patien: temporarily residing

in this state during tuc period of one sich engagem=nt not to
exceed $ moaths in length, providsd that persoa doe. not represent
or bold herself or himself out to be a nirsa licsnsed to practice
in tais state;

{f) tae practice of any lagally gyualiiiad nurse of another state
wino is employved by the Unitad States governnent or any bureaz,
division, or agency thereof wiail: in the discharge of that aurse’'s
official duties;

(g} nursing or care of tae sick, with or without compensation,
wien done in connaction with the practice of the religious tenets
of any well-established religion or denonination by adherents
thereof;

{a) nursing or care of a 3inor wio is in the care of a licensed
foster pareat, to tie sape extent such care may be provided by a
parent or guardian .,

{1) tasz execution of a death sentence pursuvant to 46-19-103(4).

{2y TRis Cnepter may DOE De cousirued as conlerring any authority
to practice medicine, surgyery, or any conbination thereof; to

cufer any authority to practice any of the healiug arts prescribed
by law to be practiced in the state of Hontana; or to permit any
persoa tc undertaze the treatnent of disease by any of the metnods
enployaed in those arts ualess the licensee has been gualified
under the applicable law or laws licensing the practice of those
professions or healing arts in tlie state of Heatana.®"
Reaumber: all subseguent sactions.

g e}
- Ang, as so anendaaq, 6911,
D0 PASS
- S

STATE PUB. CO. Chairman.
Hetena, Mont.



SENATE COMMITTEE JUDTCIARY

Date February 6, 1981 SENATEBill No. 182 Time
NAME YES NO
Anderson, Mike ////

O'Hara, Jesse A.

LA
Qlson, S. Z. /

Brown, Bob

Crippen. Bruge D. p//

Tveit, Larry J. )////

Brown, Steve

Berg, Harry K.

Ve
Mazurek, Joseph P. s
!/

Halligan, Michael

YN %/WM—

Secretary 7

Motion: DO PASS AS AMENDED

(include enough information on motion——put with yellow copy
comnittee report.) B Y of

_16_



SENATE COMMITTEE JUDTICIARY

Date February 6, 1981 SENATE B:ll No. 182 Time

Anderson, Mike L//

Q'Hara, Jesse A. L///

Olson, S. 2. V//

Brown, Bob y/’
'./

_Crippen, Bruce D.

Tveit, Larry J. v

Brown, Steve

Berg, Harry K. k//
Mazurek, Joseph P. v//
Halligan, Michael L//’

|

Secretary

Motion: Amend bill as follows: Page 1, line 14, following

*"inflicted", insert "at the choice of the condemned felon";

and on page 1, following line 15, insert "hanging or the"

(include enough information on motion--put with yellow copy of
camnittee report.)
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