MINUTES OF THE MEETING
LABOR & EMPLOYMENT RELATIONS COMMITTEE
MONTANA STATE SENATE

February 3, 1981

The meeting of the Labor & Employment Relations Committee was
called to order by Chairman Harold Nelson on February 3, 1981,
in Room 404 of the State Capitol at 1:00 p.m.

ROLL CALL: All members of the Committee were present.

CONSIDERATION OF SENATE BILL 226: Chairman Nelson introduced
Senator Jack Healy, sponsor of SB 226, to the Committee. Senator
Healy explained the bill to the Committee. Senator Healy
presented a printed explanation of SB 226 and also suggested a
short amendment which is on page 4, line 16, delete the word
"that" and insert the phrase ",and in fact,".

This bill is an act to amend section 39-51-204, MCA, to exclude
tree-thinning contractors who satisfy certain conditions, from
the definition of "employment"; and providing an effective date
of May 1, 1981.

PROPONENTS OF SENATE BILL 226: Mr. W. M. Kirkpatrick of Missoula, -
representing Champion International Corporation, presented a
printed memorandum further explaining the bill to the Committee.
This memorandum is attached. Mr. Kirkpatrick urged support of
SB226, and stated they are in support of the amendments submitted
by Senator Healy.

Mr. Robert Helding of Missoula, Montana, representing the Montana
Wood Products Association, stated they are in support of SB 226.
Mr. Helding stated that tree thinning is an excellent method of
forest management, and good experience for the young people who
work in the thinning programs and provides needed income to young
people.

OPPONENTS OF SENATE BILL 226: Mr. Don Judge, representing Montana
AFL~-CIO, stated they are in opposition to SB 226. He stated that
there are people other than college students working in this pro-
gram. He feels it weakens the Unemployment Compensation Act, and
sets the stage for further dismantling of Unemployment Insurance
Compensation Act. He further stated that the issue is whether or
not we are going to continue to dismantle the Compensation Act.

He told the Committee that the Forest Products Industry is one of
the major abusers of the Unemployment Insurance Fund, and they
urge a Do Not Pass on SB 226.

Mr. Tim Lovely of Missoula, Montana, representing Missoula County
Trades & Labor Council, stated they are in opposition to SB 226,
and Mr. Lovely's printed testimony is attached to the minutes.
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Mr. Gregg Groepper from the Department of Labor & Industry stated
they have no position on SB 226, out he voiced concern about the
potential effect of SB 226 on Workers' Compensation Uninsured
Employers' Fund.

QUESTIONS ON SENATE BILL 226: Senator Anderson asked about
independent contracting.

Mr. Groepper stated there were scme cases of litigation when
injuries were sustained.

Senator Goodover asked Mr. Kirkpatrick about the size of the
trees. Mr. Kirkpatrick stated they were usually small trees.

Senator Goodover asked about the incidents of injuries and what
kinds of injuries. Mr. Kirkpatrick replied that there were very
few cases of injuries--one was his son when he nicked himself
with a chainsaw. He stated that this bill does not change in any
way the workers' compensation law. This is Employment Security.

Senator Keating asked if the tree thinners worked in groups, and
if their work was designated ahead of time. Mr. Kirkpatrick
stated they usually work in groups of not less than three, and
the forester marks the work they are to do. The company marks
the area they work into, and they are paid on the basis of the
amount they clear.

Senator Keating ingquired about other companies in the area who
would contract for tree thinning. Mr. Kirkpatrick stated that
he did not know.

Senator Norman asked if the tree thinner, before the contract is
signed, would have to show evidence that he had disability cover-
age for injuries on the job? Mr. Kirkpatrick stated that in the
past this was not true, but it will be in the future.

Senator Norman asked about language in the bill--there is no
guarantee that tree trimmers would be covered for disability.
Mr. Kirkpatrick stated that there is no relation of the bill
to workmen's compensation.

Senator Goodover stated that for people who are independent
contractors there is no guarantee that they have to have insurance,
etc. Senator Norman stated there was more risk involved in tree
trimming and someone has to pay for injuries sustained by the
workers.

Mr. Kirkpatrick stated that the individual pays himself, and
he believed the coverage was at least $100,000.

Senator Ryan asked about expenditures of the worker. Mr. Kirk-
patrick stated that they must get the equipment they need for the
job and pay for it themselves.
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Senator Anderson inguired if the individual could buy a workers'
compensation insurance policy. Mr. Groepper stated that they
could--it was at the highest rate, but it was available.

Senator Aklestad asked whether the amendment was properly placed.
Attorney, Katherine Orr, stated that she thought it was alright.

CONSIHERATION OF HOUSE BILL 11: Chairman Nelson introduced
Representative Spilker, sponsor of HB 11, to the Committee.
Rep. Spilker explained the bill to the Committee. This bill
resulted from a look at some state mandates. This bill makes
it possible for local government to comply with the mandate.
There has been some difficulty in establishing work periods.
Rep. Spilker stated that the potential for financial savings
for local governments is their main concern and the main reason
for aking that this area be looked into. It also gives local
government the right to make decisions.

Rep. Spilker stated that there should be an amendment dealing
with “anguage in the bill. The title should be amended. Line 11
should read "workperiod" and not "workweek". This is true on
line 24, page 2, also.

PROPOINENTS OF HOUSE BILL 1l: Ms. R. Nadiean Jensen, representing
Montana State Council #9, AFSCME, stated they support HB 11 as
amended.

Mr. Jerry McGivern, representing Cascade County Commissioners,
stated they are in support of HB 11 with the amendments.

Mr. Douglas Johnson, representing Cascade County Pesticide
Program, stated that they support the bill as amended. Mr. Johnson
offered some amendments which are written on his witness sheet.

Ms. Doris Shepard, representing Montana Association of Counties,
stated they support HB 11.

Mr. Thomas Schneider, representing Montana Public Employees
Association, stated they support HB 11, but they only agree with
the bill as it is. They do not agree with the amendments. They
feel the amendments would change the whole concept of what the
bill was written for in the first place.

There were no opponents to House Bill 11 present at the hearing.

QUESTIONS ON HOUSE BILL 1ll: Senator Goodover wanted to know what
happened to the bill in the House. Rep. Spilker said that she
did not know about the amendments presented today by the Cascade
County Commissioners.

Senator Ryan wanted to know about the difference between the

terms, "exempt" and "non-exempt". Rep. Spilker referred to
page 5, line 15. She stated that everybody is non-exempt except

for this list.
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Rep. Spilker stated that she would like Senator O'Hara to carry
HB 11 on the floor if it is Concurred In by the Committee.

Chairman Nelson called the hearing on HB 11 closed.

CONSIDERATION OF HOUSE BILL 76: Chairman Nelson introduced
Rep. Harper, sponsor of HB 76, to the Committee. Rep. Harper
explained the bill to the Committee. This bill is an Act to
exempt certain pensions from the reduction requirements which
apply to claimants of unemployment insurance and to include
social security benefits within the reduction requirement;
amending section 39-51-2203, MCA. This bill is by request of
the Department of Labor.

PROPONENTS OF HOUSE BILL 76: Mr. Gregg Groepper, representing
the Department of Labor, stated they are in support of HB 76.

Mr. Harold Kansier, representing Montana Employment Security
Division, stated that this bill provides for pension offset.

Mr. Don Judge, representing Montana AFL-CIO, stated that
organized labor does recognize this is important legislation.

Mr. Chad Smith, representing Unemployment Compensation Advisors,
Inc., stated they support HB 76.

There were no opponents to House Bill 76 present at the hearing.
QUESTIONS ON HOUSE BILL 76: Senator Goodover asked if we have

been in compliance in the past with the federal act. Mr. Kansier
stated that the federal act passed recently in October 1980.

Senator Hafferman asked how much the employee loses by doing it
this way. Mr. Kansier stated that in some cases the offset is
considerable. It is concerned with the amount of social security
payments received. One-half is subtracted from unemployment comp-
ensation benefits.

There 1s no actual reduction in social security payments by the
unemployment division; the division merely reduces the unemploy-
ment benefit by half.

Rep. Harper asked Sen. Aklestad to carry HB 76 on the floor if
the Committee Concurs on it. Sen. Aklestad agreed to do this.

Chairman Nelson called the hearing on HB 76 closed.

ACTION ON HOUSE BILL 76: Senator Goodover moved that House Bill 76
Be Concurred In. Sen. Hafferman seconded the motion. The Committee
voted 6-1 that HOUSE BILL 76 BE CONCURRED IN. The only "no" vote
was by Senator Ryan. Senator Anderson was not present for the

vote on HB 76.
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No action was taken on HB 11 because amendments are to be
submitted. No executive action was taken on SB 226 at this
meeting.

ADJOURN: There being no further business, the meeting adjourned
at 2:30 p.m.

Senator Harold C. Nelson, Chairman

mln
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SENATE BILL NO. 226

By Healy

Before presenting an explanation of this bill to the committee, I should first
inform you that the Employment Security Division has suggested a Qery short amend-
ment which is entirely agreeable with me. If you will look at page 4, line 16,
delete the word "that" and insert the phrase ", and in fact,". The purpose of
this amendment is to make certain that not only does the contract provide that
the tree thinner is free from the control of the company, but that he is in fact
free from such control. I urge the adoption of this amendment.

The wood products people in the Missoula area have hired about 150 persons
during. the summer to thin the trees on their forest land. The purpose of this
work is to improve the growth of the remaining timber stand. Most of these treé
thinners are college students on vacation from school. .Usual1y they work in groups
of three as a partnership. They supply all of their equipment, insurance and trans-
portation and are paid on the basis of the work completed rather than the time
worked. Most of the thinners clear about $50 per day although some do better.

Some time ago the Employment Security Division informed the industry that
persons working as thinners would have to be classified as employees and could
not be considered independent contractors because of the provisions in the Montana
law.

This presented a very serious problem because the costs of supervision, trans-
portation and the time limitation on the work day made a continuation of the pro-
ject economically impossible.

To avoid these consequences and enable the industry to continue with its tree
thinning program, which wi]]Iprovide vork and income to about 150 students each
summer, this amendment to Section 39-51-204 MCA is proposed. What it does is

exclude these tree thinners from the definition of employment. I urge your approval.



—~—

NAME : ‘I/A/[.W/\/PﬁT/?/c /—< DATE: 53//3//@/

ADDRESS: /V:S\?au/\, A

PHONE:

REPRESENTING WHOM? C;%C)M Pirr //\/TA , (c;/?;@

APPEARING ON WHICH PROPOSAL: 6‘1/5 ;jg é

DO YOu:  SUPPORT? X AMEND? OPPOSE?
7N —_—

COMMENTS :

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY



%/ﬁm’xz’r/ 4% N R e

MEMORANDUM 12/10/80

HISTORY

Champion International has provided summer work for about 150
persons. These people, who are mostly students on summer
vacation, work as tree thinners on Champion's forest lands

in western Montana. They work under written contracts which
require the worker to supply his own eguipment, insurance

and transportation. The agreements specify that the tree
thinner is free to set his own working hours and that his
remuneration will be based upon the work performed rather than

the time worked. The average student 1is able to clear about
$50 per day under this arrangement. Some, of course, make
more.

PROBLEM

Recently the Employment Security Division has asserted that
these young people cannot be classified as "independent
contractors"” but must be considered as employees of Champion
under the criterion laid down in 39-51-203(4) (a) (b) (c), MCA.
This would mean that each person would have to be supervised,
he would have to be transported to and from work by the
company, he would have to be compensated on an hourly rate,
and the amount of tree thinning he would be able to perform
each day would be greatly reduced. It simply would not be
possible to continue the program, where the cost of super-
vision alone would be prohibitive.

SOLUTION

A bill to exclude Ifrom the definition of employment, services
performed under a written contract calling for the thinning
of trees on forest lands is proposed. This bill would add a
new subsection (m) which would permit a continuation of the
practices followed in the past.

The adoption of this amendment would very likely result in
Champion International spending approximately $700,000 in a
tree thinning program this coming summer and would permit
it to contract with more than 150 persons, most of whom are
college students who rely on this income to continue their
education.

If the amendment is not adopted, it probably will become
necessary to drop this summer employment program.
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MISSOULA COUNTY TRADES & LABOR COUNCIL

Affiliated with the American Federation of Labor and
Congress of Industrial Organizations

P. O. BOX 218 — MISSOULA, MONTANA 59801

February 3, 1981

TESTIMONY OF TIM LOVELY, APPEARING BEFORE THE SENATE
LABOR COMMITTEE ON SENATE BILL 226

I am Tim Lovely, secretary treasurer of the Missoula Trades and Labor Council. I am
here to oppose Senate Bill 226.

This bill is a welfare bill for Champion International. I have nothing against public
assistance for the needy. But Champion is not necedy. And in this case, the assistance
for Champion is not even from the government, but from the people employed by Champion to
thin trees.

In Missoula we have a large number of people employed in the Tumber business. Unemployment
insurance is designed to help Montana workers cope with unemployment without having to go
on the dole. This is insurance, not welfare. Tree thinners work seasonally. They are

‘r]ike]y to be unemployed in the winter, although, like all unemployment comp receivers,
they rwust be looking for work to be eligible. Why should thesec people be denied a sub-
sistance, just to save Champion a few dollars?

Sone of these tree thinners have families they are supporting. Whey should those
families be punished?

Senate Bill 226 is the first step. Who will be next? All employees in the lumber
business? That sort of punishing of workers could also lead to the destruction of the
unemployment insurance system. Or maybe the next logical step is to exclude such workers
from workers compensation, since they are so-called independent contractors if this bill
passes. The timber industry has some of the most dangerous jobs in the state. Workers
have been maimed and killed. Champion would save money by not paying for workers comp for
these workers. But what would happen to the workers?

This is a terrible bill which punishes working people so that Champion can increase its

wprofits. It just isn't fair. I urge you to do the fair thing and defeat this bill.
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