MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
January 26, 1981 Page 1.

The thirteenth meeting of the Senate Judiciary Committee was
called to order by Mike Anderson, Chairman, on the above
date in Room 331, at 10:00 a.m.

ROLL CALL:

All members were present.

CONSIDERATION OF SENATE BILL 161:

AN ACT TO ADOPT THE REVISED UNIFORM LIMITED
PARTNERSHIP ACT; REPEALING SECTIONS
35-12-101 THROUGH 35-12-403, MCA.

Senator Mazurek, District 16, Helena, presented the bill as
its sponsor, on behalf of the Business Section of the State
Bar of Montana. He pointed out that a similar bill was
introduced during the 1979 session, and was defeated. This
present bill is intended to revise and bring up to date the
existing limited partnership laws. Senator Mazurek then
made reference to a letter from James M. Haughey, Billings
attorney (marked Exhibit A and attached to these minutes).
He also explained limited partnership corporations according
to Exhibit B, attached to these minutes.

Ward Shanahan, Chairman of the Bar Association's Business
Section, then testified on behalf of this bill. He pointed
out that one of the main reasons for amending the present law
is the ponderous filing procedure that now is required.

Bob Murdo, Secretary of the Business Section of the State

Bar Agsociation, in testifying for this bill, referred the
committee to a copy of the law (marked Exhibit C and attached
to these minutes) and a copy of an article taken from "The
Business Lawyer", November, 1978 (marked Exhibit D and
attached to these minutes).

Roger Tippy, of the Business Law Section of the State Bar
Association, described his efforts in composing this bill and
assessing its effectiveness. He stated that the State Auditor's
Office supports the bill as written.

Ted Doney, attorney from Helena, representing Petro-Lewis
Corp., stated that his client feels that this updating of
the existing law is very necessary because of the current



Miniuates O January <o, 1701
Page two
13th meeting

law is unclear on the procedure to be used in registering
fcreign limited partnerships.

Don Allen, Executive Director of the Montana Petroleum
As§ociation, also spoke in favor of the bill, as_dld J. C.
Weingartner, representing the State Bar Association of Montana.

Senator Crippen then cautioned that the repealer clauses and

the effective date clauses would have to be handled very

carefully; and pointed out that there might be some potential

tax benefits tc the state from income derived from the partnership.

CONSIDERATION OF SENATE BILL 162: :

AN ACT TO PROVIDE FOR CONTRIBUTION
FROM JOINT TORTFEASORS; AMENDING
SECTION 27-1-703, MCA.

Senator Mazurek presented the bill, stating that the present
statute is unfair because it tends to single out a defendant
who is most apt to be able to pay damages, rather than
distributing blame among all parties who might be responsible.
At the end of his presentation he submitted proposed
amendments (marked Exhibit E and attached to these minutes).

Glen Drake, attorney from Helena, representing the American
Insurance Association, spoke in support of the bill, describing
it as a necessary aid to justice in negligence actions.

Mike Meloy, representing the Montana Trial Lawyers Association,
then spcke in opposition to the bill. He felt that the
amendment submitted by Senator Mazurek does all the

correcting of present law that is required; and that the

bill itself permits the defendant to join anyone else as a
party who the defendant feels is a contributor to the damage.
He said that the present law puts more pressure on the
plaintiff to pick the correct defendant -- that is, the one
who has actually caused the damage.

In closing, Senator Mazurek stated that the plaintiff should
not be placed in the position of picking the defendants --
it should be the responsibility of the court.

FURTHER CONSIDERATION OF SENATE BILL 112:

Senator O'Hara moved that the bill pass.

Senator Crippen felt that in line 17 of the bill the term
"administrative remedies" is confusing. The feeling of
Senators Mazurek, S. Brown, and Crippen was that the bill
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does not preclude filing of an action in district court during
an action by the Human Rights Commission.

David Niss stated that the question which goes unanswered
by this bill is, "What if administrative proceedings are
never begun?" He stated that the bill in its present form
does not prevent actions being brought in district court at
any time if administrative proceedings are not begun.

Senator O'Hara withdrew his moction.

Senator Anderson quoted Senator Turnage as saying that the
problem of dual filings has never become a major one, and

that the bill is not a badly needed one. Senator Tveit
suggested that the committee pass on the bill for the day,

while he pursued its intent with Chad Smith and Senator Turnage.

Senator Anderson
Chairman, Judiciary Committee
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LAW AND ANALYSIS ~i:

. ction 995(c? of thé Code, as originally
eng ted, provided that if a ‘shareholder
disposed of stock in 'a DISC, any gain
recognized on such_ disposition. would be
in."1ded in gross income as a dividend to
th. extent of accumulated DISC income of
suegs DISC attributable to the shareholder’s
stock interest. The section also- provided
that if the disposition transaction termi-
na d the separate:corporate "existence of
th. DISC, any gain realized on the disposi-
tismw of such stock "will be recognized to
the extent of accumulated DISC income
attributable to the disposing shareholder’s
ste k.. .o coinoToTa e Cor

etion 995(c) (1) (C) of the Code, which
w¥¥ added by the Tax Reform Act of 1976
{Pub. L. 94-455), section 1101(d)(1),
1974.3 (Vol. 1) C.-B. 1, 134, . provides
ac tionally that if a shareholder sells stock
Ngw DISC in a liquidation qualifying -for
nonrecognition. of gain under section 337,
then the excess of fair market. value over
ac’ isted basis of such stock will be included
in: moss income of the shareholder as a
digwlend to the extent provided in section
993(c)(2). Section 995(c)(2) provides that
the amount described in section 995(c)(1)
(C shall be included in gross income as
a . ividend to the extent of the accumu-
lamd DISC income of the DISC which
is attributable to the stock disposed of
and which was accumulated in taxable years
of 1 corporation during the period or
pe o6 the stock disposed of was held

by™%he shareholder which disposed of such

stock.

The Senate Finance Committee (S. Rep.
N' 94-938, 94th Cong., 2d Sess. 299 (1976),

the law change stated:

1544-3 (Vol. 3) C. B. 57, 337) in explaining
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" The committée amendment also includes
two provisions to resolve technical prob-
. lems.in existing law. The first rclates to
recapture of accumulated DISC income upon

... disposition of stock of a DISC. Under

present law if stock in a. DISC is dis-
" tributed, sold, or exchanged in certain
tax-free transactions (sec.. 311, 336, or
337) there is no recapture because neither
of the conditions for recapture are satis-
fied: No gain is recognized and the cor-
porate existence of the DISC is not
terminated. The committee’s amendment
specifically requires recapture under these
circumstances. S
. As originally enacted, section 993(c)(1)
(C) of ‘the Code was to apply to trans-
actions occurring after December 31, 1975,
in taxable years ending after such date.
However, the Revenue Act of 1978, section
701(u){(12) (A) extended the effective date
of section 995(c)(1)(C) .to transactions
occurring after December 31, 1976, in tax-
able years ending after such date. '
HOLDINGS - - -~ - -
P-1 is not required to include in its gross
income for 1975, as ordinary income, any

of the 250x dollars of gain from the sale of
S stock. - - B :

+

If an identical transaction occurs after
December 31, 1976, a seller of DISC stock
would be required to -include in its gross
income as a dividend. the excess of the fair
market value over the adjusted basis of the
DISC - stock, in the hands of the seller,
to the extent of the accumulated DISC
income .of such DISC attributable to the
seller, as provided in section 995(c)(2) of
the Code. . - -

-
-

. Association 'v. partnership:.
Siamificant factors.—Factors are™hste a

conswder

wi 1 e
bearing on the six major corporate characteristics listed in section 301.7701-2(a)(1) of the
regulations) “other factors” that are significant in determining the classification under sec-
tic 7701 of the Code of arrangements forméd as limited partnerships. Back reference:

i’ s3.01

Kdvice has been requested whether the
factors described below will be considered
“¢ "er factors” that are significant_in deter-
m_ ing the classification of arrangements
fommed as limited partnerships for purposes
of the regulations under section 7701 of the
Internal Revenue Code of 1954.

he term "“association” refers to an or-
gz _jzation whose characteristics require it
to"Be classified for purposes of taxation as
a corporation rather than as another type of
or-—nization such as a partnership or a trust.

q 495

Section 301.7701-2(a) (1) of the Procedure
and’ Administration Regulations- lists six
major characteristics ordinarily found in a
pure corporation which, taken together,
distinguish it from other organizations.
These are (i) associates, (ii) an objective to
carry on business and divide the gains there-
from, (iii) continuity of life, (iv) centraliza-
tion of management, (v) liability for corporate
debts Jimited to corporate property, and (vi)
free transferability of interests.  Whether a
particular organization is to be classified as

© 1579, Commerce Clearing House, Inc.
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an association must be determined by taking
into account the presence or absence of each
of these corporate charactenst:cs

In addition to the major characteristics,
section 301.7701-2(a)(1) of the rcgulahons
provides, in part, that “other factors™ may
be found in some cases which may be
significant in classifying an organization as
an association, a partnership or a trust.

The Internal Revenue Service will follow,
in classifying organizations under section
7701 of the Code, the decision of the United
States Tax Court in Larson v. Commissioner
fCCH Dec. 33,793}, 66 T. C. 159 (1976),
acq., I. R. B. 1979-12, 6, in which the court
held that ‘two real estate syndicates orga-
nized under the California Uniform Limited
Partnership Act were partnerships for fed-
eral income tax purposes. In Larson, the
court, while not concluding that additional
“factors” are never rclevant found that
some of the following “factors” were ele-
ments of the major characteristics and that
the other “factors” were not of critical im-
portance for purposes of class:fymg the
partnerhips.

(1) The division of limited partnershnp
interests into units or shares and the promo-
tion and marketing of such interests in a
manner similar to corporate securities,

(2) the managing partner’s right or lack
of the discretionary right to retain or dis-

1979 Rulings
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tribute profits according to the nceds of lbe
business,

(3) the limited partner’s right or lack of
the right to vote on the removal and elec-
tion . of general partners and the right or
lack of the right to vote on the sale of all,
or substantially all, of the assets of the
partnership, . -

(4) the limited partnerslnp mtcrests being
represented or not being represented by
certificates,

(5) the limited partnershlps obsemnce
or lack of observance of corporatc formal-
ities and procedures, .

(6) the limited partners being requnred or

not being required to sign the partnership
agreement and

(7) the fimited partncrshlp providing a
means of pooling investments while limiting
the liability of some of the participants.

Accordingly, as a result of the Larsor
case, the Service will not consider the fac-
tors enumerated above as “‘other factors”
that have signﬁcance (independcnt of their
bearing on the six major corporate char-
acteristics) in determining the classification
of arrangements formcd as hmltcd partner-
ships.

[f1 6496] Rev. Proc. 79-16, 1. R. B ~1979—12 23.

[Code Secs 61, 446 and 471}

Change in accounting method: Accrual basis farmers: Prcproduchon

period expenses: Revenue Act of 1978.—Section 352 of the Revenue Act of 1978 exempts
accrual method farmers, nurserymen, and florists, not required to cap\tahze preproduction
period expenses, from the requirement that they inventory the value of growing crops, trees,
and plants and from the requirement that they obtain-the Commissioner’s approval prior to
switching to the cash method of accounting. Rev. Ruls. 76-242 and 77-64 revoked. Rev.
Proc. 78-22 revoked. Back references: {[651.01, 656.025, 2771.376 and 2946.12.

Rev. Proc. 78-22, 1978-34 1. R. B. 26, pro-

vides a procedure whereby certain farmers,®

nurserymen, and florists may change their
method of accounting to the cash receipts
and disbursements method of accounting

such taxpayers that elected (or changed to)
and employed the accrual method of ac-
counting in reliance on the position described
in L. T. 1368, 1-1 C. B. 72 (1922) or O. D.
995,'5 C. B. 63 (1921). 1. T. 1368 and O. D.
995 were revoked by Rev. Rul. 76-242,
1976-1 C. B. 132, as modified by Rev. Rul.
77-64, 1977-1 C. B. 136, for taxable years
beginning on or after January 1, 1978.

Rev. Rul. 76-242 revoked the positions of
the Internal Revenue Service set forth in
I. T. 1368 and O. D. 995 by requiring farm-
ers, nurserymen, and florists using an accrual
method of accounting to inventory growing

79(10) CCH—Standard Federal Tax Reports

crops, growing trees, or growing plants un-
less such "taxpayers use the crop method
because the Service determined that growing
crops, trees, or plants are now capable of

- being inventoried.
(cash method). Rev. Proc. 78-22 applies to -:

" Section 3.01 of Rev. Proc. 78 72 provides
that farmers, nurserymen, and florists that
elected (or changed to) and employed the
accrual method of accounting in reliance on
the position described in 1. T. 1368 or O. D.
995 but do not desire to inventory growing
crops, trees, or plants, as required of an
accrual basis taxpayer by Rev. Rul. 76-242,
will be permitted to change their method of
accounting to the cash method by filing an
application on a current Form 3115 (Appli-
cation for Change in Accounting Method).
The taxpayer must provide all the informa-
tion required on the Form 3115 and the ad-

{ 6496
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LAURA A.MITENELL
SHEIRRY J. MATTEVCC)

Senator Joe Mazurek
Senate Judiciary Committee
Capitol Station

Helena, Montana 59601

Dear Joe:

I understand that LC 1119, introduced by Senators Mazurek and
Turnage, which would adopt the Revised Uniform Limited Partnership
Act (1976), is set for hearing at 8:00 A.M. on January 26, before the
Senate Judiciary Committee. If it were possible, I should attend
the hearing to urge passage of the bill, as I am convinced that
enactment of the Revised Act is of real importance to the growth and
development of business and industry in Montana.

Since about 1970, and particularly during the last two or three
years, I have handled the formation of many limited partnerships in
Montana and have been called upon for opinions as to the limited
liability of limited partners in partnerships formed in other states,
which desire to do business in Montana. The use of limited partnerships
in business transactions has grown rapidly in recent years, and the
limited partnership form is very commonly employed by land developers
and developers of oil and gas and other minerals. Many limited
partnerships desire to operate in several or many states, but Montana's
present Uniform Limited Partnership Act (which was originally written
in 1916) is wholly inadequate to provide for multi-state operations.

Unlike LC 1119, our present Act does not provide for the
reglstratlon or quallflcatlon in Montana of a limited partnership
formed in another state. Consequently, the limited partners of such
a foreign limited partnership cannot be certain that they will have
limited 11ab111ty while doing business in Montana. The effect of this
uncertalnty is to discourage foreign limited partnerships to do business
in Montana. To cite an example, I represent one major limited partnersh1
which plans to invest $100,000,000.00 per year for the next six years in
oil and gas exploration and development The limited partnership will
qualify to do business in Montana if the Revised Uniform Limited
Partnershlp Act is enacted, but it presently is unwilling to invest
funds in Montana under the existing Act.

(73
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addition to the provision for qualification of foreign
partnerships, the Revised Uniform Limited Partnership Act
number of changes in the law which are highly beneficial
consistent with modern business practices.

I hope the Senate Judiciary Committee will recommend passage
of LC 1119, because its enactment will encourage the investment
of capital in Montana. In my opinion, the adoption of the Revised
Act will also result in the expansion of employment opportunities
in the state and in the increase in local and state tax revenues.

JMH/cas

Respectfully submitted,
)

Un

JAMES M. HAUGH



REVISED UNIFORM LIMITED PARTNERSHIP ACT "~

The Uniform Limited Partnership Act was promulgated originally
in 1916. It has been adopted in 45 jurisdictions and, with the
Uniform Partnership Act, is the basis for law regulating partner-
ships in the United States. The limited partnership is distin-
guished from a general partnership by the existence of limited
partners who invest in the partnership with liability limited to
the amount invested. A general partner is liable individually
for all the obligations of the partnership. In return for lim-
ited liability, the limited partner relinguishes any right of
control or management of partnership affairs.

Limited partnerships have become, in 60 years, an important
means of business organization and are used extensively. Over
the 60 years of generally salubrious usage, this form of organi-
zation has encountered some problems. In 1976, a revision has
been drafted, based on 60 years of extensive experience, to improve
this method of organization even more.

The most important changes have been made in the scope of the
limited partner's activities vis—a-vis the partnership. Under the
original Uniform Limited Partnership Act, a limited partner could
not contribute services to the partnership. He had to contribute
property or other valuable obligations to obtain his status.

Under the revision, services may now be contributed, as well as
property or valuable obligations. The second change regards voting
rights. The original Uniform Limited Partnership Act did not deny
voting rights to limited partners, but neither did it permit them.
The revision allows limited partners to be granted voting rights

in the partnership agreement. These two provisions both change and
enhance a limited partner's status.

When a limited partner can vote and contribute services, the
question of control or participation in management becomes more
critical. The Revised Act, therefore, takes special care in dis-
tinguishing those acts which do not alone determine control. The
question of control is to be answered in the light of all facts
and circumstances, but, if the limited partner does singly any
of certain things, he or she is not by that fact liable as a gen-
eral partner. These things include being a contractor for or .
agent of a general partner, consulting or advising a general part-
ner with respect to partnership business, acting as a surety for
the limited partnership, approving or disapproving an amendment
to the partnership agreement, or voting on certain specific matters.

®,



The Object of these specific enumerations is to prevent unreas-
onable determinations that a limited partner takes part in the

control of the business.

The original Uniform Limited Partnership Act provided only
for a certificate of partnership. 1t made no mention of partner-
ship agreements. The Revised Act changes the face of the partner-
ship by changing the emphasis from the certificate to the agreement.
Under the Revised Act, the certificate of limited partnership is
confined principally to matters respecting the addition and with-
drawal of partners and of capital. Other issues that are important

are left to the agreement.

For example, a partner may lend money to and transact other
business with a limited partnership as if the partner were a total
outsider, except as otherwise provided in the partnership agree-
ment. The partnership agreement determines the distribution of
voting rights. The shares in profits and losses are decided in
the partnership agreement. The partnership agreement becomes
the important working document in the operation of the partnership.

There are other important changes, also, in the Revised Act.
For example, a central registry is provided for limited partner-—
ships. It is anticipated that the registrar for corporations
and other business organizations, usually the Secretary of State,
will also perform the function for limited partnerships. There
is provision, also new, for registration of a name during the
period of formation for a limited partnership. Another important
addition guarantees limited partrners the right to partnership
records, a right not before accorded. This permits a limited
partner to protect his or her investment in the partnership by
keeping better track of the business itself. Also provided
is a derivative action by limited partners against the partner-
ship to redress mismanagement affecting a limited partner's
interests. This would be very like a stockholder's derivative
suit against a corporation. One of the historically apparent
difficulties of limited partnerships has been protection of
limited partner's rights. People have been induced to invest
only to find that the investment has been squandered, and nothing
could be done until general insolvency. These changes would curtail
this problem.

Another significant, new contribution of the Revised Act is
registration of foreign limited partnerships. Doing business
interstate is a commonality for all business organizations, -
including limited partnerships. Therefore, the problems of juris-
diction and notice parallel thcse of corporations. Accordingly, a
registration requirement for limited partnerships from other
states doing business in an enacting state is established. This
is required now in almost all jurisdictions for a foreign business




corporation. The requlrement recognizes the scope of the limited
partnerShlp as utilized in the United States today. .

- The Uniform Limited Partnership Act, the 1916 version,.has
served well as the backbone.of the law on limited partnersh1p§.
However, -usages’ change, and new problems arise. The old Act is
remarkably resilient, considering the historical record. Its
revision- now- comes forward as a response to the" changes that have
occurred. It is the same business organization, but with charac-
teristics for today's business. - It should be good; -at- least, for_
another 60 years. :

C e miena s MU Ml e eneim e alar e teen mme Tl e
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UNIFORM LIMITF(,})g %’é)&RTNERSHIP ACT

Drafted by the
NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS
and by it
APPROVED AND RECOMMENDED FOR ENACTMENT
IN ALL THE STATES

at its

ANNUAL CONFERENCE
MEETING IN ITS EIGHTY-FIFTH YEAR
AT ATLANTA, GEORGIA
JULY 31 - AUGUST 6, 1976

WITH PREFATORY NOTE AND COMMENTS

BE_L!QVZD BY THE AMERICAN BAR ASSOCIATION AT T8 MEETING Jd
ATLANTA, GEORGIR, FEBRUARY 13, 1979
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Limited Partnerships—What’s Next and E__mﬁw Left?

By PETER C. ASLANIDES. ALBERT J. CARDINALI,
HARRY J. HAYNSWORTH, BRUCE S. LANE and
GERALD V. NIESAR*

Two significant events prompted this article, which is a distillation of a
program presented by the Committees on Small Business, and Partnerships,
of the Section of Corporation, Banking and Business Law, as presented at the
1977 ABA Annual Meeting in Chicago. The first event was the approval, in
the Summer of 1976, of the Revised Uniform Limited Partnership Act
(Revised ULPA) by the National Conference of Commissioners on Uniform
State Laws. The Revised ULPA, intended to replace the original ULPA
{which was approved in 1916 and had been adopted in every state but
Louisiana), contains many important provisions that are designed to over-
come certain legal problems that have, in the past, made the use of limited
partnerships overly cumbersome and risky. At the present time the Revised
ULPA has not yet been adopted in any state. However, widespread state
adoption is expected during the next several years, i.e., if current discussions
between representatives of the Commissioners and the Internal Revenue
Service result in an agreement that the Service will give to limited partner-
ships formed pursuant to the Revised ULPA the same favorable treatment it
gives to limited partnerships formed pursuant to the 1916 ULPA under the
tax classification regulations.' The second major event was the enactment of
the Tax Reform Act of 1976 (TRA) which made substantial and in some
cases radical changes in the tax treatment of limited partnerships. Many
people have incorrectly concluded that the TRA makes it impossible to utilize
limited partnerships for most types of business ventures in which they have
been used in the past.

A. TYPES OF BUSINESS FORMED AS LIMITED PARTNERSHIPS

There are ailmost twice as many corporations as partnerships in the United
States; and as a general rule there are more large corporations than partner-
ships. For example, as of 1973 approximately 225,000 corporations, 11.8
percent of the total number, compared to approximately 16,000 partnerships

*Mr. Aslanides is a member of the New Jersey bar; Mr. Cardinali is a member of New York
State and City bars; Mr. Haynsworth is a Professor of Law at the University of South Carolina;
Mr. Lane is a member of the Ohio and District of Columbia bars; and Mr. Niesar is a member of
the California bar.

1. Treas. Reg. §§ 301.7701-1 thru -3 (1960). These regulations, which provide the guidelines
used by the IRS for determining whether a business entity will be taxed as a partnership under
subchapter K or as a corporation, are discussed in detail in section E-2 of this Article, infra

257

/2



PROPOSED AMENDMENTS TO SENATE BILL 162

1. Page 1, line 18.
Strike: "is claimed to"
Insert: "may"

2. Page 1, line 23.
Strike: "is"

3. Page 1, line 24.
Strike: "claimed to"
Insert: "may

4. Page 2, line 1.

Following: "“action."
Insert: "Whenever more than one person is found to have

contributed as a proximate cause to the injury complained
of, the trier of fact shall proportion the degree of fault
among such persons."
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