
MINUTES OF THE MEETIN3 
LOCAL GOVERNM~NT COMMIT~EE 

MONTANA STATE SENATE 

January 24, 1981 

The meeting of the Local Goverrrnent Committee was called to 
order by Vice-Chairman O'Hara, in th; absence of Senator McCallum, 
on January 24, 1981 at 1:15 in Room 405, State Capitol. 

ROLL CALL: Roll was called with Senator Thomas being absent 
and Senator McCallum being excused d-Je to illness. 

Several visitors were in attendance. (See attachments.) 

CONSIDERATION OF SENATE BILL NO. 131: Senator Boylan, sponsor 
of the bill, asked the co~~ittee's cJnsideration of this bill. He 
said he brought up a senate bill during the 1973 session that was 
referred to as green belt legislatio~. This was necessary because 
they used to tax land on its market ~alue and not its productivity. 
He has two pieces of property right against the city limits and he 
wants to keep this property in green belt as long as possible. The 
pressures a person faces today in regard to fencing are getting to 
be astronomical. When you have one property owner's land adjoining 
another's, it has always been the rule of thumb that you keep up 
your side of the fence. The railroads have always furnished all 
the material for fences where livestock is a problem because they 
felt responsible. The rancher usually furnishes the labor. The 
same holds true for the state highway department, they too rec­
ognize their responsibility. The problem now is who is 
responsible for fencing when a subdivision moves in. Who is going 
to take over the responsibility of the fence then. You can take 
out insurance against this but in case of loss of life you never 
have enough coverage. He owns a parcel of land that is right 
against an industrial park. Senator Boylan passed around pictures 
of the encroachment on his fence by this industrial park. He 
knows the county will not want to accept liabilities on this. He 
wants the committee to take the bill and see if they can come up 
with something to alleviate these problems. Farmland will be 
taken out of production if something is not done about this. 
Senator Boylan believes land owner associations are good, perhaps 
they could assume responsibility. He asked the committee, if they 
see fit, to do a little more work on this. He feels realtors will 
not accept responsibility because after they sell the land they 
move on and have nothing more to do with it. 

There were no further proponents of the bill. 

Senator O'Hara then asked for opponents of Senate Bill No. 131. 
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Scott Currey of the Montana Association of Realtors and 
opponent of the bill has problems with Senate Bill No. 131. 
One thing is the bill goes against traditioncl Montana custom and 
case law as far as the responsibility for fercing goes. The 
Montana Supreme Court, on numerous occasions, has ruled that a 
person is not responsible to fence their cattle in, also, they 
are not responsible for daD3ge done by their cattle. This bill 
would require horne m."llers or subdividers to fence cattle out. 
As the law stands now, it is the land owner's option to fence 
cattle out. This bill requires the subdivider to do that. If 
the committee feels a bill with this sort of concept is a good laea 
and they try to go with something like this, the realtors do have 
a problem with the fact that the subdivider is required to 
maintain the fence. If the subdivider sells the property, he is 
out of the picture. There are also mechanical problems with the 
way the bill is written. A subdivider is anyone who subdivides 
property in less than 20 acre parcels and thEY have to fence the 
land if there is livestock around. Does the subdivider have to 
fence, for example, a five acre tract he sold or the remaining 
fifteen acres as well. There could also be ~roble~s with 
interpretation of the bill. The requirements regarding interaction 
between livestock and residents and the reascnable expectation of 
damage could create a lot of litigation. There are existing laws 
that protect ranchers against their livestock damaging property. 
Mr. Currey feels the cOTI@ittee would have to aDend this bill for 
the concept to be workable. 

There were no further proponents or opponents for Senate 
Bi 11 No. 131. 

Senator Boylan wanted to make some closing remarks. He 
repeated that the railroads and highways accept responsibility so 
there is some responsibility there. When farming and ranching 
you can't be continually replacing fences and continually taking 
court action against someone. You have neither the time nor money. 

Senator 0 I Hara then called for questions from the cOTIuni ttee. 

Senator Hallmond told Senator Boylan he was at a loss to 
see how it would be possible to completely fence his land without 
going into the city limits. The bill says the subdivider must 
fence and maintain fences. You have to have cooperation from the 
other side of the fence. 

Senator Boylan replied that if they had a land owner associa­
tion on this land the association would take care of this. Each 
person takes care of their side of the fence. To protect farmland 
is a mutual problem. 
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Senator Conover tried to explain that what Senator Boylan 
was saying was that if you have a quarter section that is all 
fenc2d and you subdivide, he will keep up his half. 

Senator Ochsner added that this was only where there was 
intEraction between residences and farmland. 

Senator Van Valkenburg asked Senator Boylan about when 
railroads built fences do they maintain them, and who is the 
rightful owner in such a case. 

Senator Boylan did not know who rightfully owned the fence. 
The railroad or highway would OWD the material. 

Senator Ochsner said the old rule was the person who built it 
oW0ej it. If anyone wanted to touch it, they would have to get 
permission from the owner. 

There was no further discussion on Senate Bill No. 131. 

CO~SIDERl~TION OF SE~~ATE BILL NO. 116: Senator Himsl of 
Senate District :~o. 9 and sponsor of the bill asked the comlllittee 
to look at this bill objectively. He said in 1908 Congress passed 
the ~ational Forest Reserve Act providing that 25% of the forest 
receipts be distributed to the counties in which national forest 
lands are situated on the basis of acreages involved. The money 
is to be expended as state legislatures prescribe for the benefit 
of public schools and public roads. Montana decided to give the 
schools 1/3 and the public roads 2/3. This bill proposes to 
leave the 1/3 to the schools but to apportion the 2/3 going to 
public roads between the cities, towns and county on the basis of 
percentage of population. The portion going to municipalities 
would go to a special fund for establishing, maintaining or 
improving streets. The roads are for people and often most of the 
people are in the towns and cities and are not beneficiaries of 
these federal paYTIents, instead they pay heavily on all purpose 
levies including special levies of which streets are a part and 
which are used in general by people of the county. Senator Himsl 
then passed around a handout with 1980 figures on each county's 
forest receipts. (See attached Exhibit A.) In many counties the 
forest receipts do not amount to a great deal but in the western 
counties it is quite substantial. In fairness, the committee 
should understand this has been out of balance for a long time. 
Lincoln County cannot use all the money they have in their road 
fund. That shows there should be a review of the fairness of this 
situation. Senator Himsl then introduced Norbert Donahue of 
Kalispell. 

Norbert Donahue, Kalispell City Attorney and proponent of the 
bill, said he is quite concerned with this bill. He said basically 
this is a federal revenue sharing bill, it is not a taxing bill at 
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all. The percentage of revenue the federal forest takes in is 
publicly owned. He feels the city residents are as much entitled 
to share this as are the county residents. As far as the impact 
of the federal lumber and timbering industries, the cities 
suffer as much impact as counties from the standpoint of these 
funds. The county roads may be long but they do not get the 
concentrated use that city roads do. A safety factor is imposed 
by logging trucks coming through town. Cities need help and he 
thinks this is a good way without creating new taxes. He also 
feels you have to consider precedents in this area. A lot of 
states get this type of revenue. Federal law and state law make 
no differentiation as far as schools receiving these funds, 
whether they are city or rural schools. He does not see why we 
cannot share this. 

Bill Cregg, mayor of Missoula and proponent of the bill, 
agrees with Senator Himsl. Mr. Cregg said they have a special 
problem in Missoula with Champion International. There are 
numerous logging trucks driving on city streets each year. One 
year of the logging truck driving on these streets is the same as 
a lifetime of an automobile driving on the streets. He then 
passed out copies of testimony from Tom Crowley, Director of 
Public I'lorks of the City of Missoula. (See attached Exhibit B.) 

Cecil Hudson, mayor of Collli~ia Falls and proponent of the 
bill, said Collli~bia Falls has several mills and the city must 
make a ~ay for the mill employees to get to work. He feels the 
city needs help because they don't have the funds to maintain the 
streets properly. 

Dan Mizner of the League of Cities and Towns and proponent 
of the bill pointed out to the committee that this is not a fight 
between cities and counties but it is a philosophy. We need to 
benefit the co~~unity. Most county corr@issioners say cities belong 
to the county. The distribution of the school money goes to all 
schools and these funds are the same dollars. 

Elmer Schye of White Sulphur Springs supported the bill as 
an individual. He feels this division of money is wrong. He 
believes the cities are entitled to a share of it. The cities 
have an impact when a logging company moves in as far as garbage, 
police, water, etc. Cities get nothing for it. Mr. Schye gave 
the committee pictures of a U. S. Forest Service building, heliport 
and several lots that are located within the city limits. (See 
attached Exhibit C.) People travel on city streets each day to 
these properties and the city gets nothing for it. 

There were no further proponents appearing before the committee 

Senator O'Hara then asked for opponents of the bill. 

Mike Stephen of the Montana Association of Counties strongly 
opposes this bill. He said we need to reflect on what the intent 
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of these funds was. The main emphasis was to benefit schools and 
public roads. He belieVeS they have a strong case that these 
are county monies. Coun~ies have very little, acreage wise, to 
support themselves on a ?roperty tax basis because of the amount 
of federally owned land. One thing is apparent and that is the 
fact that the cities hav2 had a choice whether they want to 
incorporate or not. The! opted to establish higher levels of 
service and living on their ow~. In doing this they were deciding 
to pay for the higher standard of living. Forests are in counties 
not in city limits. Some counties appear to have more than 
sufficient money to main~ain roads, there might be a couple of 
these counties but they should not hold up the others. The 
association would be in a position to share this wealth if all 
county roads were brough: up to the standard of city streets. They 
would also share this !uO~1ey for forest acreages that fall wi thin 
the city limits. 

Joh::1 H. Buttelman, '-;allatin County COTIll-nissioner, said Gallatin 
County needs all the mon.~y they can get to maintain roads. In 
Gallatin County, 44% of the land is government owned land. As 
far as federal land use, the city people are going over county 
roads to federal lands for recreation. Rural people going to 
cities usually are going to spend money there. He does not believe 
this isthe method to use in raising funds for cities. 

Tom 3eck, Powell County CORuissioner, said Powell County 
would be drastically effected by this bill. They have over 900 
miles of county roads to maintain. They need these funds to 
maintain these roads. Mr. Beck then read a letter from the 
mayor of the city of Deer Lodge. (See attached Exhibit D.) 

Bob Decker, Lewis and Clark County Commissioner, said for 
four years Lewis and Clark County has been at the maximum road mill 
levy. They have had to layoff four people to meet their budget. 
Sixty-five percent of Lewis and Clark County is incorporated. 
Outside that area, 55% is federally owned. The greater part of our 
county, land wise and road wise, is owned by federal government. 
A lot of the major roads in the cities are not paid for by either 
the city or county but by state or federal funds. Mr. Decker said 
the point was made that the public owns the forests, rural as well 
as city. The main point is who is paying the bills for those 
roads. Lewis and Clark County is paying the bills for those roads. 
Mr. Decker wanted to point out three things. First, being objective 
and fair, ~ederal land is located in counties and not in cities. 
Second, there is little use in many counties of incorporated town 
roads by forest service vehicles. Thirdly, the bill, as written, 
is arbitrary and simplistic. The bill in current form would be 
just as unfair to counties as some people feel it is to cities. 

There were no further opponents appearing before the cow~ittee. 
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Senator Himsl closed by saying the distribution formula was 
established 73 years ago. We are all residents of the county so 
we are all in the same boat and you can't sink half a ship. He 
feels people in cities own as much of the forest as people in the 
county. All he is asking is how this can be done fairly. Senato~ 
Himsl feels there is merit in considering a rescheduling of 
allocations of this money. 

Senator O'Hara then asked for questions from the cOllmittee. 

Senator Hamnond asked Senator Himsl if he tried to make a 
comparison of miles between county roads and city streets. 

Senator Himsl did not have solid figures. He said this is 
basically a people situation. He believes popUlation is the only 
way to go. 

Senator Hammond argued that more miles of road cost more 
dollars. 

Senator HL~sl said there are areas that have gone overboard 
on development of county roads. In some areas there is quite an 
extravagance in the roads. 

Senator HaT@ond asked if the money is divided this way, won't 
cities get the greatest portion of this money. 

Senator 3imsl said In some areas they will not. 

Senator Ochsner asked if there were many cities or towns 
where there were not federal roads going through. 

One of the county commissioners answered no. 

Senator Ochsner wanted to suggest they give the 66% to the 
schools and the 33% to public roads and that way more people 
would benefit from the money. 

Senator Hammond asked how the unincorporated towns were 
treated with the forest funds. 

Dan Mizner answered that the roads and streets in unincorpor­
ated towns are the responsibility of the county. 

Senator Hammond asked if they were satisfied. 

Mr. Mizner said Park County is unhappy. 
county commissioners. 

It all depends on the 

Senator Van Valkenburg made a brief reference to payments In 
lieu of taxes. He asked if there were other federal monies in 
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in r2spect to forests paid to the counties. 

Senator Himsl said there are different programs where 
payrr2nt in lieu of taxes goes to the counties. 

Senator Van Valkenburg asked if they did not go to the cities. 

Senator Himsl said no, they do not go to the cities. 

Mike Stephen said in lieu of taxes is a program that reimburses 
counties against impact from forest, timber and mining. This is 
allocated on appropriation by Congress. As far as these payments 
go, the counties get a slice of the pie nation wide. As far as 
acre3ge, the forest receipts monies are a deduction of the in lieu 
of t3.X they get. 

Elmer Schye said oil leases do not cause the county any 
problem, neither does the Taylor Grazing Act. He feels we are 
equal in wanting these. 

Senator Van Valkenburg asked Mr. Decker if the statement 
rega~ding in lieu of taxes was valid. 

Mr. Decker said federal reserve funds are subtracted. It is 
Tlot .In add-on thing. 

Senator Van Valkenburg asked Mr. Stephen if forest reserve 
monies are deducted from payment in lieu of taxes (PILT) monies. 

Mr. Stephen said yes. It is deducted from the formula for 
taxes. It is money to the county and that is the way it is 
deducted. 

Senator Van Valkenburg asked Senator Himsl to respond. 

Senator Himsl said there is a formula, it depends on how much 
money you get. You don't deduct forest service money, you just 
don't get the rest of it. 

Senator Ochsner asked about the 75% In Lewis and Clark County, 
was this forest land? 

Mr. Decker said 75% is the baseline top figure. 
receipts are subtracted from the final PILT money. 

The road 

Norbert Donahue wanted to add this is not a tax matter. It 
is revenue sharing money. It should not be confused with a tax 
matter. 

There was no further discussion on Senate Bill No. 116. 
Senator O'Hara said no decision would be made on this bill in the 
near future. 



Local Government Committee Minutes 
January 24, 1981 
Page 8 

ADJOURN: There being no further business before the co~~ittee, 
the meeting was adjourned at 3:00 p.m. 

Vi~hairman Jesse O'Hara 

gs 
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I 

Each day attach to minutes. 
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Table 1 

NATIONAL FOREST RECEIPTS ACT USE OF FUNDS 

Allocation 01 Funds Specified Method 01 Distribution 

by State Law 10 locaBtiea 

Yes 

Percenl Percenl An Some 

State No Roads Schools Directly IndirecUy 

Total 12 24 3.( 2 

Alabama 50 50 X 

Alaska 

Arizona X X 

ArkJInsas 25 75 X 

CaBlomia 50 50 X 

Colorado X X 

Florida 50 50 X 

Georgia 50 50 X 

Idaho 70 30 X 

lI~nols 50 50 X 

Indiana X X 

Kentucky 50 50 X 

louisiana 50 50 X 

Maine 60 40 X' 

Maryland 

Michigan 25 75 X 

Minnesota X X 

Mississippi 50 50 X 

Missouri 25 75 X 

""",u.- • ~=9Ft;6"_ X 

Nebraska 20 80 X 

Nevada 50 50 X 

New Hampshire X' 
X 

New Jersey 

New Mexico 50 50 X 

North Carolina X X 

Ohio X X 

Oklahoma 75 25 X 

Oregon 75 25 X 

Pennsytvanla X X 

South Carolina X X 

South Dakota 50 50 X 

Tenne.ue 50 50 X 

Texas 50 50 x· 
Utah 

Vermont X X 

Virginia 0 100 X 

Wasninglon X' X 

Wut Virginia 20 - 80' X 

Wyomin\l X' X 

IAe-ouHes • m.f)JrT'Ium amount 10' bOrn roads and SChOOls. but allows lOcal (i!SCJ'eLJoo re-;;.ard,ng the .1-

iocAhor'l as long as ~ mmimvm IS s,absfled' 

!The fund. CI..,e 10 IIre.as tha! contain mcorpo'ale<! towns are d1stnbuT~ to ~ t01jlfflS '<othld'\ may 

diVide the money ~, .. een roaC!s and SChOOls as rtey Choo5.e. Th~ ref!'\amder, 27% in 1976. II 

dno"lOed b-et_t:"e"I the state EduCJilo()t'l and H,gh.'"ay Depoi:Inmenls as ~t 210f'Tllrlist ratloo chooses. 

typ~lIy SOI50 
lUOS! funds are OIV,6e!j aCCCf6lflg 10 ttoese percentages. however. pc!yn>enls -10 loc.ahtJes .... thm 

the- Knob-s.e.neca ~C~S P.alJon,al RaCleabon Area are Orvtoed 63% for educatIon and 37% for roads 

"The state oper.ale~ $d'lOOIs in the urx>fQantle-O PiPlS of the sL;le ana tt-,e EOuca:hOO Cepa"-U""le"nt 

recen,es the- $-Chaol shale fOl operahon of :he s.choois In those areas 

(,z) 

9 
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SENATE BILL 116 FOREST SERVICE FUNDS SE:JATOR HI!--1S::'" 

In 1908 - ~dt 70 years ago - Congress passed the 

National Forest Reserve Act providin9 that 25% of the forest 

receipts be distributed to the states to be in turn distributed 

to the counties in which national forest lands are situated on the 

basis of acreages involved. The money to be expended as state 

legislatures may prescribe for the benefit of public schools 

and public roads. 

The 25%, prlor to 1976 was based on a net fisure--lO% 

of the receints to be used for forest roads and trails--since 

1976 the 25% share is based on gross receipts. 

The state can distribute this money to public schools 

and public roads any way the lesislature wishes. Montana is the 

only state aiving 1/3 to schools and 2/3 to roads--that is the 

county roads. 

-~ Advisory Commission on Intersovernment Relations 

states that 70 years aso the main function of local aovernments 

was to provide for schools and roads, and even recoIT~ended that 

some local government operations have changed so much--the forest 

receipts ought not be earmarked at all. 

Senate Bill 116 proposes to leave the 1/3 to the schools 

but to apportion the 2/3 going to the roads between the cities, 

to~ns and county on the basis of percentaae population. The portio;-: 

gOlng to municipalities would go to a special fund for establishing, 

maintainina or improving streets. 



senate Bill 116 
'Page 2 

Forest Service Funds Senator Himsl 

Of course county commis~ioners will oppose this dilution 

of county road rnoney--but roads are for people and often most of 

the people are in the towns and cities and are not beneficiaries 

of these federal payments--instecd they pay heavily on all purpose 

levies including special levies--of which streets are a part and 

which are used in general by people of the county. 

The legislature has laid a heavy hand on cities and towns 

through legislative orders, and tere is one way of granting some 

relief which I believe to be merited, is iust---and is long 

overdue. 

-
There are 34 counties which share in this funding, In 11 

counties the 25% of National Forest receipts amounts to over 

SlOO,OOO a year---Lincoln County gets S2~million, Flathead Sl.6 

million, Sanders $673,000 and Missoula $444,000. 

Now please note how the distribution would work based 

on the 1980 proceeds. 
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SENATE BILL 116 

TESTIMONY FROM TOM CROWLEY, DIRECTOR OF PUBLIC WORKS, 
CITY OF MISSOULA 

I support Senate Bill 116 

The following comments are offered in support of SB 116: 

1. cities cannot adequately maintain the streets under their 

jurisdiction at the current funding levels. 

Example: 

a. Missoula has approximately 1700 blocks of developed 

streets. 

b. The cost per average block to reconstruct only the 

paving of a 37 foot asphalt section is $18,000+. 

c. Funds received currently to Missoula are: 

$ 247,000 per year gas tax fund 
110,000 per year license fees 

$ 357,000 total per year 

d. $357,000 at $18,000 per block will allow approximately 

20 blocks of reconstruction per year. 

e. 1700 blocks total at 20 blocks per year produces an 

85 year cycle where a 30 year cycle is recommended. 

2. With a 30 year life cycle a yearly street maintenance fund 

of $1,020,000 should be provided for a city with 1700 urban 

blocks. 

3. The Missoula city Council has gone on record that the vehicle 

should pay its own way to avoid special assessments to 

property owners. The Council currently desires that gas tax 

funds also be used to pay for curbs, as opposed to assessing 

the residential property owners. Our current yearly curb 



3. cont' d. 

program exceeds $100,000 per year and is rising due to 

inflation. These added costs would further lengthen the 

reconstruction life cycle to 94 years. 

4. General maintenance such as snow removal, street cleaning, 

signing, striping and chip seals are currently funded by 

the general fund through property taxes. Actually, it 

would be reasonable to have forest receipt revenues help 

fund this street work to ease the burden of property taxes. 

5. Refer to the attached graphs on street cost and funding. 

TNC:vv 

Respectfully submitted, 

1/ 
i 

i 
"I 
( '/" ~ ( 

Thomas N. Crowley, P.E. 
city Engineer/ 
Director of Public Works 
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JOHN D, WILSON, Mayor 

KERMIT DANIELS 
City A Horney 

BAR BAR A p, McOMBER, Clerk 

SUSAN J, WHITTINGTON, Treasurer 

COUNCILMEN: 
WILLIAM H, SPECK 
ROY LOVELY 
KENNETH COLBO 

CITY OF DEER LODGE 
MONTANA 

59722 

LOY E MIZNER 
ROBERT BRAND 
MALCOLM MacCALMAN 
KENNETH E, FENNER 
N, PAUL MILLER 

January 23, 1981 

To \\'hom It Mal Concern: 

At the r~esent time due to the excellent working 
relationship existing between the County and the City 
governments a1d due to the fact that the county has to 
maintain over 900 miles of county roads, ~~ feel that 
the passage of Senate Bill No. 116 would not be to the 
best interest of the residents of this area. 

Sincerely yours, 

~./YJ@?~ 
~ John D. Wilson, 
./ 'M / .. ayor 



" 

,"'-,' 

-' 

DEER LODGE, MONT. 

Pc-well 0+ +he 

-tAe 

-r7 'jl / I / b;, Ie. If} ere c ~ I L/ -e 

q c (~J 7 

{I C (...7 -1 f'J r 0 a c I 

whl~h I~q c! -rc L,..cl.""..q I /ol1cls r Th~ ( // '1 0 -f 

D<" er L eel:; e en +-h ~ of/..F"r f7 c;. nc( ~q 6 "? to u 1-

;) I) n, I It" 5 C -/ /' C' C/ ds, ,,'1 0 ~ -I c-{ i-t-·I\ I C' 11 (PeTc! Tc (! 0 ~ 

cle rnCf 17 d 

lac f 

.5 Ii l ,U 010 hi}"",...s 
J 

1 ... 1 t{ " '.j C' /-h -e r 5 f' 

our 

--f-
1= 

r Cr q-c/. 
~. 



DEER LOD,=,E, MONT. 

____ f .. 
! l1elr 

_~.I ('I 
WI/U C{ UC't''j 

C 1-/ 5, 8 ) / t . 




