MINUTES OF THE SELECT COMMITTEE ON WATER
March 24, 1981

The Select Committee on Water convened at 1 p.m. in Room 436
of the Capitol with CHAIRMAN AUDREY ROTH presiding. All mem-
bers were present.

CHAIRMAN ROTH said that SB 470 had been returned to the Water
Committee and asked that the committee take action on it at
this time.

EXECUTIVE SESSION:

SB 470.
REP. CONROY moved that SB 470 DO NOT PASS.

Members of the committee discussed federal inspections done
by the DNRC.

CHAIRMAN ROTH asked if federal regulations would supercede
state regulations if they were established by this bill.

GARY FRITZ, DNRC, said that this bill refers to private dams
on private property. Federal regulations apply to federal
dams on federal property, he said. He said that federal dam
inspections have rated about 50 to 60 high hazard dams in
the state. Reports are given to the county attorneys, who
have the responsibility to see that the dams are drained,
breeched or made safe in some manner, according to MR. FRITZ.

REP. HUENNEKENS felt the fiscal note was estimated too high,
since the bill provides for funding.

REP. CONROY stated that each owner would be charged $2,000
for inspection of his dam, and he wondered how it could be
collected.

MR. FRITZ said one provision of the bill is a required inspec-
tion of a high hazard dam every five years, whether or not
the owner feels it is necessary.

REP. ASAY asked how many of the 110 high hazard dams were
owned by the state. MR. FRITZ said about 23 were.

REP., THOFT asked if the inspection cost would be $2,000 for
irrigation districts. MR. FRITZ answered it would. He told
the committee members that, if the bill doesn't pass, the only
way a dam would be inspected would be upon a complaint re-
ceived by someone who felt it was unsafe, or on the preroga-
tive of the DNRC, the county or a private individual. County
commissioners can also appoint someone to inspect a dam, he
said.
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REP. THOFT asked how much it would cost for that inspection.
MR. FRITZ said about the same as the state would charge, un-
less nothing wrong was found.

REP. CONROY's DO NOT PASS MOTION FAILED BY A VOTE OF 5 YES
and 5 NO votes, the NO votes being cast by REPS. ROTH, CURTISS,
BRIGGS, MCLANE and CONROY.

REP. HUENNEKENS moved DO PASS. The motion FAILED BY A VOTE OF
5 to 5.

HJR 53.

REP. JENSEN opened the hearing on HJR 53, the purpose of which
1s to gain local control of irrigation projects on tribal land
now controlled by the Secretary of the Interior. REP. JENSEN
said that this project is three irrigation districts, operat-
ing separately, but that all three signed contracts with the
United States in 1948. The contract said that when half of
the construction costs were paid back, the Secretary of the
Interior would turn the project over to the farmers. Half of
the project has been paid back and a Board of Control has been
formed, he said. He thought the joint resolution would be a
step in getting the project turned over to the owners. "We
have petitioned the Secretary of the Interior to take action
on this, but nothing has been done at the present; we hope to
get his attention through this joint resolution,"” he said.

PROPONENTS:

CHARLIE CRANE, Montana Water Developers Assoclation, said that
his association has a great number of irrigation districts
which are under the jurisdiction of the federal government.

He felt that passage of the bill would eliminate many legal
battles and save time.

OPPONENTS :

LAURENCE KENMILLE, vice-chairman, Tribal Council, Confederated
Salish & Kootenai Tribes, read written testimony to the com-
mittee inopposition to the bill (EXHIBIT I). He also said
that efforts have been made by the Indians to resolve the prob-
lem. .

QUESTIONS FROM THE COMMITTEE:

RPE. CONROY asked who was in charge of the project at the
present. REP. JENSEN answered by saying that civil service
personnel and engineer appointed by an area director of the
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Commissioner of Indian Affairs. It is a separate entity of
the Bureau of Indian Affairs, according to REP. JENSEN.

REP. CONROY asked what the problem was. REP. JENSEN feels
that matters could be better handled if policy was set locally
rather than by writing to the Secretary of the Interior. He
felt that he had a good relationship with the Indians. He
said the only reason so few Indians participated in operating
the project was that few were served by the project. He said
that ownership was 85% to 93% white. When the reservation

was opened up to white settlement, white people came in and
purchased Indian land.

REP. CONROY asked who administers or owns the water. REP.
JENSEN said that Congress set aside a block of water in 1900
to serve this project, which is primarily an Indian irrigation
project. He said that several cases have gone to the Supreme
Court, and he feels that white owners should have equal rights
to use water there. He agreed that there are many unanswered
qguestions, and he hoped they would be answered.

REP. HUENNEKENS asked if the ditches and canals were mostly
an easement on Indian land or non-Indian land. REP. JENSEN
said that most were easement on Indian tribal land with per-
petual leases.

REP. HUENNEKENS asked if the original contract between the
ditch companies and the federal government would provide for
turning these easements over to the owners, or would they re-
main with the federal government.

REP. JENSEN said they would continue wifh the project. The
United States paid $400,000 for these easements.

REP. HUENNEKENS asked if the contract called for repayment
for the easements.

REP. JENSEN said the money doesn't involve the contract.

REP. HUENNEKENS asked if ownership of the power plant and
transmission lines mentioned lies with the project. MR. KEN-
MILLE said it lies with the irrigation project. The tribe
loans the Montana Power Company land, and in return receives
a block of power for use by the reservation.

REP. KEMMIS stated that the Water Compact is in the process

of negotiating with the tribe. Given the fact that the state
has no jurisdiction, he asked if the committee thought it wise
to get into the middle of the problem. He thought interven-
tion might jeopardize negotiations.
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REP. JENSEN said he would now guestion the advisability of it
(carrying through with the resolution). He said that Rep.
Seifert had introduced his resolution at the reqguest of the
Montana Power. He said he wished to apologize to the Indians,
as he didn't think they would object to this resolution.

JOHN MCLURE rose and asked permission to speak. He said that
he was on the tribal council. He said the tribes own the Pol-
son dam and that there are negotiations between the council
and the Montana Power which are being held in Washington, D.C.
He felt this would not be a good time for the state to offer
this resolution, which he thought would interfere with the
negotiations.

MR. BROCHETTE said that the tribal constitution provided for
tribes doing business with local, state and federal agencies.

REP. CURTISS asked if the tribes were aware of provision in
the contract (with the federal government) for the project

to be turned over to the irrigation people after half had been
repaid.

MR. KENMILLE said he did not know.

REP. CURTISS asked if there were any Indians on the irrigation
district board. MR. KENMILLE said there was one.

CHAIRMAN ROTH asked about Mr. Kenmille's statement about this
bill turning the project over to non-Indians. MR. KENMILLE
said that all the irrigation districts are governed by non-
Indians.

CHAIRMAN ROTH told the Indian delegation that the Compact Com-
mission is pleased with the way the Confederated Salish and
Kootenai Tribes were responding to negotiations.

MR. KENMILLE stated that the tribes were working in a coopera-
tive agreement, but that there is great turmoil among the
tribes. He said that the other tribes are "leary of what we
are doing."”

REP. CONROY suggested that the committee write a letter to
the tribal lawyer, including a copy of the bill, asking for
comments. He also suggested that the committee table the bill.

REP. JENSEN said he has always had a good relationship with
the tribal members and wished to continue. He said that the
board is having difficulty operating at the present time and
he thought this resolution might improve the situation. He
said that because this is under the Indian department, there
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should be preference to Indian people. At present, there are
vacancies on the board, he stated, and must be filled with
hired personnel rather than appointed individuals.

REP. JENSEN closed the hearing on SJR 53.

EXECUTIVE SESSION.

SJR 53.

REP. CONROY MOVED that SJR 53 be INDEFINITELY POSTPONED. The
motion was seconded and PASSED UNANIMOUSLY. .

SB 176.
REP. NEWMAN MOVED that SB 176 DO PASS.

BOB PERSON, legislative researcher for the committee, reminded
members that two amendments had been passed on March 19, and
that the committee had asked for more time to study the bill.

REP. THOFT MOVED that SB 176 DO PASS AS AMENDED. The bill
PASSED UNANIMOUSLY.

REP. NEWMAN will CARRY THE BILL.
SB 243.
The committee discussed the proposed amendments.

BOB PERSON explained the DNRC amendments. (See Exhibit II in
3/12/81 Minutes.)

It was the consensus of the committee that the amendments
should be addressed one at a time. The following amendments
were approved by the committee:

p-2, line 3

p-2, line 5

p.3, line 1

REP. THOFT MOVED for a DO PASS AS AMENDED.

After further discussion, REP. KEMMIS MOVED an amendment on
page 2, line 4, that the committee insert "from the basin",

and also on page 3, line 3, to do the same. The MOTION CARRIED
UNANIMOUSLY.

REP. HUENNEKENS called attention to the word "tending” on
page 3, line 6, asking if that wasn't a "weak assertion."”
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LEO BERRY, DNRC, said that "tending" was referring only to
the application, and the word was used as it was felt that
a burden snould not be placed on an applicant.

REP. HUENNEKENS still felt the word should be changed. He
MOVED that on page 3, line 6 "tending to show" be stricken,
and "show" be inserted. The motion FAILED by a vote of 4 YES
and 6 NO, the NO votes being cast by REPRESENTATIVES ROTH,
CURTISS, BRIGGS, MCLANE, ASAY and CONROY. MR. BERRY said
that the application is a preliminary thing and needn't be
worded that strongly.

REP. THOFT'S MOTION of DO PASS AS AMENDED PASSED BY A VOTE OF
7 YES and 3 NO, the NO votes being cast by REPRESENTATIVES
BRIGGS, MCLANE AND CURTISS.

REP. THOFT was assigned to CARRY THE BILL.

The meeting adjourned at 3 p.m.

.f XY
T (5*5
CHAIRMAN'AUDREY ROTH

rj



VISITORS' REGISTER

_ HOUSE (/g7 COMMITTEE
[ T - 70 .
ntLL_ UK 53 pate_ T —.2</- 5/
l p
Y UONSOR Dt vk A o
- AR S el // ¢ L//‘/LQ%
NAME RESIDENCE REPRESENTING SUPPORT | OPPC

S IA s 0s
CSsict
Ct S . K T-LL

PP [ K

(

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.



TESTIMONY BEFORE THE MONTANA HOUSE AND SENATE
PRESENTED BY

THE CONFEDERATED SALISH AND KOOTENAI TRIBES OF THE FLATHEAD RESERVATION

JOINT HOUSE/SENATE RESOLUTION 53

MARCH 24, 1981

Thank you for allowing me this opportunity to testify before the
State Legislative Body on behalf of the Confederated Salish and

Kootenai Tribes of the Flathead Reservation. :

The Tribal Council has asked me to appear today for the purpose of
expressing official objection to the Joint House/Senate action
encouraging the Secretary of the Interior to take steps to turn over
the management of certain irrigation districts to a local non-Indian

entity.

This action concerns the Tribes for obvious reasons--the location of
the '"certain irrigation districts' is on private, tF¥ibally owned
properties for which the Secretary of the Interior has only an easement
for irrigation and power purposes. The Flathead Indian Irrigation
Project consists of some 20 reservoirs, approximately 1,000 miles of
canals and laterals with control structures to regulate water, and

as an integral part of thé Project, the Flathead Power System,
consisting of over 120 miles of transmission lines, over 1,000 miles

of distribution lines and 17 major substations; most of which is on

Tribal land.

Perhaps a bit of history is in order. The Confederated Tribes'
reservation was recognized by the United States and established pursuant

to the Treaty of Hell Gate, July 16, 1855, 12 Stat. 975. Article II
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Of the Treaty provided with respect to the Reservation:

"All which tract shall be set apart, and, so far as
necessary, surveyed and marked out for the exclusive use and
benefit of said Confederated Tribes as an Indian Reservation.
Nor shall any white man, excepting those in the employment of
the Indian department, be permitted to reside upon the said
reservation without permission of the Confederated Tribes, and
the Superintendent and agent. And the said Confederated Tribes®
agree to remove to and settle upon the same within one year
after the ratification of this treaty....... " (At 976).

The Confederated Tribes occupied their reservation in satisfaction,
prosperity and harmony; but the United States, as the demand for land
grew more incessant, was not content to honor its treaty. At first

it negotiated with the Confederated Tribes to secure an agreement by
which the Tribal members would take allotments and the unallotted
lands would be opened to white entry. The Confederated Tribes refused
to enter into such an agreement, so the United States, by the Act of
April 23, 1904, 33 Stat. 302, breached the treaty and forced the

Tribal members to take allotments against their will, and provided

that the unallotted lands should be opened to white entry.

The Act of April 23, 1904, was amended several times. By the Act of
May 29, 1908, 35 Stat. 444, it was amended to provide for the
construction of an irrigation project on the reservation. The
construction costs of the project were to come from the proceeds

received from the sales of the unallotted lands.

The Reservation was opended to non-Indian entry in 1910. The
Irrigation Project was then under construction and enlarged and
developed over the years. We understand that it was substantially
completed in its present size in the late 1950's. However, we know

that the Project continues to expand and develop its facilities and
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its services. As early as the 1920's it was estimated that approxi-
mately 87% of the land serviced by the Irrigation Project was non-
Indian owned. At the present time, this figure is nearly 95%,

according to our information.

On the Flathead Reservation there are a conglomeration of claimed
water rights. These rights extend from those which belong to the
Tribes by virtue of their ownership of the Reservation, to those
exercised and claimed by the Irrigation Project. In between are

the rights relating to individual tribal members holding original
allotments, successors to those allotments by heirship or fee patent,
and rights claimed by individuals but taken by trespass in obvious
violation of tribal rights, individual Indian rights, or from the
Irrigation Project. Unfortunately, because of lack of representation
by the Confederated Tribes when their reservation was opened and when
the Irrigation Project was initiated, there has never been a clear

delineation of what rights belong to whom and why.A

This situation has now become intolerable and is resulting in
irreparable harm to the Confederated Tribes. Numerous non-Indians

are unlawfully appropriating tribal water rights, water rights belong-
ing to individual Indians and water from the Irrigation Project. If
these illegal appropriations are to be stopped maybe it is necessary

that judicial proceedings be brought to foreclose them.

Unless tribal water rights are judicially determined prior to any
transfer, it would be impossible to fully determine and protect them

thereafter, for the Irrigation Project will no longer be a bureau
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function, but one administered by elements hostile to Indians' rights.
The result will be a further taking of Tribal rights, with the impossible
burden placed upon the Tribes of trying to define and protect their
rights by litigation that would require joining three irrigation
districts plus all of the districts water users, not to mention the

various individuals outside the project presently appropriating Tribal -

rights.

We think that it would be unfair to the great majority of water users
-who utilize their allocation in conformity with the Secretary's
regulations to have to hire attorneys to represent them in an adjudi-
cation case. What about taxes? Wouldn't the projects works be
subject to country property taxes if it were no longer under federal

control.

)

We also believe that takeover by the water users would violate PL 93-638
the Indian Self-determination and Education Act which encourages

Tribes to operate programs on Indian Reservations that serve Indian
people. Further, federal legislation would probably be required to

turn over any part of the project that serves Indian land and there

is no way to separate that part out.

Then we wonder what happened to the spirit of HB 25 which talks about
cooperative agreement with Indian Tribes. Then our own senator and
representatives introduce resolutions such as this and HJR 18 without

consulting the most interested party, the Tribes.
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There have been many discussions over the recent years about the
need for Indian Tribes and the state government to develop better
working relationships and cooperative agreements. Such an approach
has seemed a viable goal to the Confederated Salish and Kootenai
Tribes; but examples such as the State has now given by entertaining
HJR 53 and HJR 18 should make it clear why Indian Tribes are
reluctant to continue participation in these efforts. The state
should actively seek the Tribes advice on matters like these before
they are introduced, instead of trying to sneak them through to

fulfill campaign obligations.

Respectfully submitted,

| %nw r g lln )
urence Kennlille

Vice-Chairman, Tribal Council
Confederated Salish & Kootenai Tribes
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SENATE BILL 243

. z;zltggzg;:,—/’ Proposed Amendments

Page 1, Line 7
Followtng: "THE"
Strike: "DEPARTMENT"
Insert: "BOARD"

Page 1, Line 20

Following: "The" on line 19
Strike: "department"
Insert: "Board"

L (/ N A=

Page 2, Line 3 * P L 2

Following: "basir"
Insert: "from the basin"

Page 2, Line 5 . . ;
Following: "the" _ L//\/f% >
Strike: "department"

Insert: "“board"

Page 3, Line 2 P v AN
Following: "water" on line 1

Insert: "from the basin"

Page 3, Line 14 ‘ ,
Following: "the" i VAN
Strike: "“department" :
Insert: "board"

Page 3, Line 14 | . A A
Following: "85-2-307" T ¢/ v
Insert: "(1) and (2)."

Page 3, Line 16 - ome L LA A A

Following: "“the"
Strike: "department"
Insert: "board"

Page 4, Line 25 Sizeey L VA
Following: "the"

Strike: "department"

Insert: "board"

Page 5, Line 2 L,
Following: “the" A
Strike: "“department"

Insert: "“board”

LY AV

Page 5, Line 9 : ;

Following: "the" on line 8 [
Strike: "department" ‘ . /
Insert: ‘“board"



Senate Bill 243 .
Proposed Amendments .
Page Two.

Page 6, Line 15
Following: "“The"
Strike: "department"
Insert: "Board"

Page 6, Line 19 .

Following: "Montana“

Insert: "and if the diversion and ultimate use of water will not
exceed the allocated share under the compact of any of the signatory

" states."

-Page 6, Line 20

Following: "The"
Strike: "department"
Insert: "board"

Page 6, Line 24
Following: "The"
Strike: "department"
Insert: "board"

Page 7, Line 9

Following: "“the"
Strike: "department"
Insert: "board"

Page 7, Line 14
Following: "THE"
Strike: "DEPARTMENT'S"
Insert: -"BOARD™S"

Page 7, Line 18

Fo]fh1ng "Chapter 20."

Insert: "The board's consent shall terminate 5 years after the date
of issuance of the consent unless the board issues the certificate
for the facility in accordance with Title 75, Chapter 20 and approval
of North Dakota and Wyoming is secured in accordance with Article X
of the compact or unless consent is extended by the board.
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PROPOSED AMENDMENTS

SB 243

(supplemental sheet)

Section 3, NEW SUBSECTION (7) to be inserted on page 4, after line 24.

"THE DEPARTMENT SHALL SUBMIT A REPORT TO THE BOARD WHICH SHALL CONTAIN THE DEPARTMENT'S
STUDIES, EVALUATIONS, RECOMMENDATIONS, OTHER PERTINENT DOCUMENTS RESULTING FROM ITS STUDY
AND EVALUATION, AND AN ENVIRONMENTAL IMPACT STATEMENT OR ANALYSIS PREPARED PURSUANT TO

THE MONTANA ENVIRONMENTAL POLICY ACT, IF ANY.

THE DEPARTMENT SHALL SUBMIT ITS REPORT WITHIN 120 DAYS AFTER THE DATE OF RECEIVING AN
APPLICATION OR CONCURRENTLY WITH AN ENVIRONMENTAL IMPACT STATEMENT OR OTHER REVIEW

REQUIRED BY LAW."

Section 3, NEW SUBSECTION (8)

“THE DEPARTMENTS OF STATE LANDS; FISH, WILDLIFE AND PARKS; COMMUNITY AFFAIRS; AND PUBLIC
SERVICE REGULATION SHALL REPORT TO THE DEPARTMENT INFORMATION RELATING TO THE IMPACT OF
THE PROPOSED DIVERSION ON EACH DEPARTMENT'S AREA OF EXPERTISE. THE REPORT MAY INCLUDE
OPINIONS AS TO THE ADVISABILITY OF GRANTING, DENYING, OR MODIFYING THE DIVERSION."

Page 5, line 1, after the first "application" insert:

“THE BOARD SHALIL SET A DATE FOR A HEARING TO BE HELD NOT LESS THAN 30 DAYS BUT WITHIN

60 DAYS APTER THE BOARD RECEIVES THE DEPARTMENT'S REPORT SUBMITTED UNDER (Section 3 (7)).
HOWEVER, IF THE APPLICATION IS FOR A DIVERSION OF MONTANA WATER OUT OF THE BASIN FOR
ULTIMATE USE IN A FACILITY AS DEFINED IN TITLE 75, CHAPTER 20, THE BOARD MAY SET A HEARING

DATE CONCURRENT WITH THE TIMEFRAMES ESTABLISHED IN TITLE 75, CHAPTER 20."
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AMENDMENTS TO SB 243

1, Page 1 line 7 (Title) strike "Department" and insert "Board"

2. Page 1, line 20, strike "department" and insert ''board"

(2]

Page 2, line 1, Following "objections™ insert "report"
4. Page 2, line 4, Following '"Montana'" insert '"from the basin”

5. Page 2, line 7, strike "tending to show" and insert "affirmativel
; demonstrating”

6. Page 3, line 4, Following "Wyoming" insert "from the basin"

~

Page 3, line 6, strike '"tending to show'" and insert "affirmatively
demonstrating’

~

8. Page 3, line 12, strike "intends to" and insert "will"

9. Page 3, line 14, Following "85-2-307" insert "(1) and (2)"
10. Page 4, line 24, Following line 24 insert new subsecticn "(7)"

New subsection (7): "The department shall submit a repcrt to the board
which shall contain the department's studies, evaiuations, recommenda-
tions, other pertinent documents resulting from its study and evalua-

[\ tion, and an environmental impact statement or analysis prepared pur-
suant to the Montana Environmental Policy Act, if any.

The department shall submit its report within 120 days after the date
of receiving an application or concurrently with an environmental
impact statement or other review required by law."

11. Folldwing new subsection (7) insert new subsection (8)

New subsection (8): "The departments of state lands; fish,wildlife
and parks; «community affairs; and public service regulation shall

‘ﬁ -Teport to the department information relating to the impact of the
proposed diversion on each department's area of expertise. The report
may include opinions as to the advisability of granting, denying, or
modifying the diversion."

12. Page 4, line 25, strike "(7)" and insert "(9)"

13. Page S5 lines 1 through 3, Following "application,'" strike "it shall
hold a hearing on the application within 60 days from the date set
by the department for filing objections.™”™ and insert 'the board shall
set a date for a hearing to be held not less than 30 days but within
60 days after the board receives the department's report submitted
under Section 3 (7).{However, if the application is for a diversion of
Montana water out of the basin for ultimate use in a facility as
defined in Title 75, chapter 20, the board may set a hearing date con-
current with the timeframes established in Title 75, chapter 20."



Page 5 line 5, "(8)" and insert "(10)"
Page 5, line 9, strike '"department” and insert "board"
Page 6, line 15, strike "department'” and insert "board"

Page 6, line 19, Following "Montana" insert "and 1f the diversion rfO
and ultimate use of water will not exceed the allocated share unde
the compact of any of the signatory states."

Page 6, line 20, strike "department” and insert 'board"
Page 6, line 24, strike "department" and insert ''board”

Page 6 line 25, strike "upon petition by the applicant"

Page 7, line 9, strike "department" and insert "board"

S e e AL e st e e e S e St R T TOLL KL VU S I S SIS

Page 7, lines 13 and 14, strike ""The department's" on line 14
and insert "However, the board may not" following '"this act'" on line 13.

Page 7, lines 16 and 17, strike "shall be contingent upon" and insert
"prior to" following '"chapter 20," on line 16
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WATER COMMITTEE

AGENDA FOR MARCH 24, 1981

HEARING:
HJR 53. (Jensen-Turnage) Encouraging the Secretary of Interior to

take steps to turn over the management of the Mission,
Flathead, and Jocko Irrigation Districts to a local entity.

EXECUTIVE SESSION:

SB 176. (Stimatz) The following amendments were adopted by the
committee on March 19: ,

1. An amendment on page 13, line 8 that was suggested by
Ray Beck of the Association of Conservation Districts.

2. An amendment requested by Charlie Crane of MWDA.
At the hearing held March 10, the DNRC said they would be
willing to work on the amendments. The language adopted by the

committee was worked out by the Department.

Action: Recommendation on SB 176 as amended.

SB 285. (Story) No amendments were requested at the hearing on
March 5.

Action: Recommendation on bill.

SB 243. (Graham) Extensive amendments were proposed by Northern
Plains Resources Council. Those which change "department"
to board" were adopted March 19.

Action: Consideration of amendments
Recommendation on bill



AMENDMENTS TO SB 176

1. Page 8, line 21.

Following: ‘"operation"
Insert: "of the appropriation works"

2. Page 13, line 8.

Following: "applicant"

Insert: "unless waived by the department upon a showing of good
cause by the applicant”





