
MINUTES OF THE SELECT COHMITTEE ON ~.vATER 
t.ffiRCH 19, 1981 

The Select Committee on Hater convened at 1 p.m. in Room 436 of 
the Capitol on March 19, 1981 with CHAIR~N AUDREY ROTH presiding. 
All members were present except REPRESENTATIVES BRIGGS and KEMMIS 
who were absent. 

SB 470. 

SENATOR STIMATZ said this is a "dam" bill dealing with inspection 
of dams. The Statement of Intent clarifies the meaning, he said. 
If this law isn't passed, the federal government will regulate 
Montana's high-hazard dams, according to the Senator. He 
pointed out that the definition of high-hazard dams is on page 5, 
line 20. 

PROPONENTS: 

GARY FRITZ, DNRC, presented written testimony in favor of the 
bill (EXHIBIT I). 

JOHN MORRISON, of Morrison-Maierle, representing the Consulting 
Engineering Council said the bill "ties down" the authority on 
the dams built in the state. In the last few months, he said, 
the federal government authorized a review of dams throughout 
the state. He distributed a letter from Harold Eagle, president 
of the Consulting Engineers Council, in support of the bill. 
(EXHIBIT II) 

ROGER FOSTER, an engineer with Morrison-Maierle of Helena, said 
that engineers have a responsibility to the public in avoiding 
dam failures. He said that out of 3(500 dams in the state about 
110 fall under the high-hazard category. MR. FOSTER said that 
dams that were soundly designed and built have deteriorated to 
the point of being unsafe. This bill will give the DNRC the 
authority to see that the dams are safe by periodic inspections. 
The state is completing its assessment of dams and has sent 
reports to owners reporting the condition. The DNRC has the 
responsibility for dam safety, but doesn't have the authority. 
He presented copies of a magazine article about dam safety. (EXIllBIT III) 

MIKE KEENE, associate director of HKII Associates, said that he 
had sent committee members a copy of a letter earlier in March 
regarding his views of SB 470 and telling them why it should be 
passed. He felt that a permit process should be required, and 
the state doesn't have the ~echanism to do that at the present, 
he stated. Montanans must consider whether they want state or 
federal control. 



MINUTES OF THE SELECT COMMITTEE ON WATER 
MARCH 19, 1981 Page 2 

TOM HONZEL representing County Attorneys in Montana, said he 
is unaware of any specific cases at the present time, but felt 
they could occur at any time. He said the county attorney would 
probably have to call upon the DNRC for assistance in handling 
cases of this sort. He felt the bill would allow for the 
county attorneys to be involved in hearings of this type, but 
would give the main authority to the DNRC. 

OPPONENTS: 

EVELYN JOPPA, representing herself, said that virtually every 
darn would fall under the category of a high-hazard dam, or be 
harmful to some one or something. She presented written testimony. 
(EXHIBIT IV) 

QUESTIONS FROM THE COMMITTEE: 

REP. CURTISS asked why there was no fiscal note. MR. FRITZ 
said that one had been prepared for the Senate, but that it was 
never officially processed, he thought. He had copies which 
he distributed to the committee. 

REP. CURTISS asked MR. MORRISON if he was a consultant for 
the DNRC. MR. MORRISON said that he was. 

REP. CURTISS asked MR. KEENE the same question. He replied yes. 

REP. CONROY asked if the fiscal note had been added into the 
DNRC budget. MR. FRITZ said it had not. 

REP. ASAY said that there are provisions for the safety to be 
challenged, but that he could see no means of appeal for the 
owner of a dam. MR. FRITZ said there is none stated, but he 
thought it was obvious that it was available through the Admini­
stration Producers Act and the district courts. 

TED DONEY agreed there could be appeal through the courts. 

REP. THOFT asked who would provide the inspection engineer. MR. 
FRITZ said the owner of the dam. 

REP. THOFT asked how the DNRC is involved at present. MR. FRITZ 
said the department has no authority to issue the permit, but 
can be in involved in the actual construction of the ,dam ~n a 
monitoring capacity. 
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REP. THOFT asked if a dam was found to be faulty upon inspection, 
would this bill give the DNRC the authority, to demand that it 
be made safe. MR. FRITZ answered that it would. 

REP. CONROY asked if the DNRC would be hiring engineers. MR. 
FRITZ answered they would be hiring civil and hydraulic engineers. 

REP. CONROY asked if these engineers couldn't be contracted. MR. 
FRITZ said that some could, but not all. 

REP. CONROY said people with expertise would be constructing 
high-hazard dams. He wondered why the state would need to 
duplicate this expertise. 

MR. FRITZ said that in the case of larger, more complicated dams, 
consultants would probably be called in. But, in most cases, 
the staff engineers would be able to handle the inspections. 

REP. CONROY asked if the department would be able to compete with 
private industry in the area of salaries for these engineers. 
MR. FRITZ felt that they could. At present, they have 3 very 
qualified engineers that could probably take care of most of 
the inspections, but will probably call in consultants from 
time to time. 

REP. NEUMAN asked if the feds would still inspect high-hazard 
dams if the DNRC inspects them. MR. FRITZ said that the feds 
would inspect only their own dams, regulated by the Federal 
Energy Regulatory Commission, not state dams or privately 
owned ones. 

REP. NEUMAN referred to outlets and drains mentioned in sub­
section (2) and asked if that would include stockwater dams of 
less than 50 acre-feet. If a complaint was received, could the 

DNRC require the owner to breech the dam? MR. FRITZ said yes, 
if it was determined to be necessary. He said that there are 
presently 110 high-hazard unsafe dams in the state. 

REP. ASAY asked if this bill would exclude the federal government 
from inspecting and setting standards for inspection. MR. FRITZ 
said, under this program, the state would set the criteria. He 
commented on the Burnt Fork dam where the feds set one set of 
standards and the SCS (Soil Conservation Service) sets another. 

REP. THOFT asked MR. FRITZ to explain how. this bill would benefit 
in that situation. MR. FRITZ said that the BURNT FORK project 
is caught between the SCS and the Corps of Engineers. Because 
there is a campground below the dam, it is classed as high-
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hazard. There are conflicting standards that may require 
extensive, expensive repairs to the dam. If the DNRC were 
in authority to do so, they could find a different location 
for the campground placing it totally out of danger. The 
department is not convinced that the dam is high hazard and 
this would be a much less expensive solution to the problem, 
according to FRITZ. He also felt that county attorneys are 
not experts in dams and would have difficulty in dealing with a 
problem of this sort. If the DNRC were the authority, there 
would be more consistent standards. He also commented that the 
federal standards are extremely stringent and he felt could be 
modified. 

REP. CURTISS asked if MR. FRITZ could name any other instance 
of federal litigation besides BURNT FORK. MR. FRITZ said he 
could not. 

REP. CURTISS asked if the state pays for the cost of the federal 
inspections that are presently being done. MR. FRITZ said that 
the federal corps of engineers contracts the DNRC to do the in­
spections, and has consultants for doing so. 

REP. CURTISS asked who is responsible if an irrigation project 
is put in and then land is subdivided below the dam. MR. 
FRITZ said the dam owner is. 

REP. HUENNEKENS noted that in the handout by MR. FOSTER that 
high hazard dams must be at least 25 feet high or store more than 
50 acre feet of water. MR. FRITZ said that the only size criteria 
now is 50 acre feet or larger. 

REP. HUENNEKENS felt that a 50 acre feet pond is not dangerous 
unless it would be in a deep drop. MR. FRITZ agreed and said 
that is why there are so few that are classified as high 
hazard. 

CHAIRMAN ROTH said that, on the Statement of Intent on line 10 
"existing laws" are referred to and she wondered if federal or 
state laws were meant. MR. FRITZ said that was a "good question". 

REP. CURTISS asked what was the cost per hour for having consulting 
engineers conduct periodic inspections. MR. FRITZ said they were 
paid $35 to $50 per hour. • 

REP. CURTISS asked what salary would be paid to the full time engi­
n~ers, to be hired by the department with the same qualifications. 
MR. FRITZ said they would receive $18,000 to $20,000 per year. 
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REP. NEUMAN asked if state regulations would be more or less 
stringent than federal regulations. MR. FRITZ felt the feds 
would not interfere with a state program with reasonable standards. 

The hearing was then closed. 

EXECUTIVE SESSION 

SB 470. 
REP. CONROY moved that the bill be moved to the Appropriations 
Committee for further study. 

REP. HUENNEKENS said it might help the Appropriations Committee 
if the Water Committee took action on the bill before sending 
it to them. 

The motion of (REP. CONROY'S) was seconded and PASSED with REP. 
NEUMAN voting NO. 

SB297. 
REP. HUENNEKENS moved that SB 297 BE NOT CONCURRED IN. The motion 
was seconded and PASSED UNANIMOUSLY. 

SB 243. 
REP. HUENNEKENS suggested that the amendments be voted upon by the 
committee one at a time. He then moved Amendment #1, from the 
list of amendments proposed by Northern Plains Resources Council 
and handed out by Legislative Researcher BOB PERSON. 

REP. CURTISS said she objected and proposed a substitute motion 
of DO NOT ACCEPT THE AMENDMENTS. 

REP. HUENNEKENS said the committee has to make a decision as to 
where the authority will rest--with the department or with the 
board. He felt the board was the best option. If the authority 
is given to the department, he felt the governor would be in 
control. The department has been appointed by the governor; 
whereas there is a carryover in board members and they are 
least partisan, he said. 

After further discussion by the committee, REP. CURTISS withdrew 
her motion. 

REP. HUENNEKENS again Moved Amendment #1. IT PASSED UNANIMOUSLY. 
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REP. CONROY moved that all amendments giving the board the 
authority be PASSED by the committee. He moved that wherever 
"department" appears, it be stricken and that "board" be inserted. 
The motion PASSED UNANIMOUSLY. 

REP. ASAY moved amendment #3. REP. CURTISS said she was not 
happy with the language. REP. CONROY felt that it was redundant. 
BOB PERSON said that it was a clarification. The motion PASSED 
UNANIMOUSLY. 

REP. THOFT moved that the rest of the Amendments be studied more 
thoroughly by the committee and acted upon at a later meeting. 
The MOTION PASSED UNANIMOUSLY. 

SB 347. 
REP. CURTISS moved that SB 347 BE CONCURRED IN. 

BOB PERSON told the committee that they had been asked by the 
Senator (GALT) to recommend an amendment to the committee as 
follows: P.3,L.5/ strike: Dec. 31, 1982 Insert: Jan. 4, 1983 

REP. MCLANE moved the amendment. It ws seconded and PASSED. 

REP. CURTISS moved that AS AMENDED, BE CONCURRED IN. The motion 
was seconded and PASSED UNANIMOUSLY. 

REP. CONROY moved to send the bill to APPROPRIATIONS COMMITTEE 
for study. 

SB 176. 
REP. NEUMAN moved that SB 176 BE CONCURRED IN. He suggested that 
the committee amend the bill on page 13, line 8. Following: 
applicant, insert: "unless waived by the department upon a 
showing of good cause by the applicant." REP. CONROY moved the 
Amendment be accepted by the committee. The motion PASSED 
UNANIMOUSLY. 

BOB PERSON read the amendment proposed by the department on page 8, 
line 21. Following: "operation", insert: "of the appropriation 
works". BOB said the new language had been suggested by Mr. 
CHARLIE CRANE of the MWDA. CHAIRMAN ROTH moved the amendment. 
IT was PASSED UNANIMOUSLY. 
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REP. CURTISS asked GARY FRITZ what the estimated cost was. 
FRITZ said he used the Yellowstone for an example at $50,000. 
The main concern, he said, was for the Conservation Districts 
who might not be able to pay. The department would have the 
authority to waive payment in that case by the (above) amendment. 
REP. CURTISS asked what size of water reservations FRITZ was 
referring to. FRITZ said he had only one situation to refer 
to and that was the Yellowstone. REP. CURTISS asked if there 
might be applications for ground water from an aquifer. 
FRITZ said yes, and in that case an EIS might be required, 
depending upon the scope of the application. 

REP. NEUMAN's motion was withdrawn. 

REP. MC LANE moved to hold the bill for further study. The 
motion PASSED UNANIMOUSLY. 

CHAIRMAN ROTH announced that the next meeting would be at 1 p.m. 
on Tuesday March 24. 

The meeting adjourned at 2 p.m. 

C I N A D Y ROTH 

rj 
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SENATE BILL 470 

TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

The nMontana Dam Safety Act" as described in Senate Bill 470 is in 

response to growing concern about the safety of dams in Montana. The 

failure of Teton Dam made us aware of the terrible destruction a wall of 

water can cause. Recent dam safety reports have shown that many Montana 

dams nave sarety problems. The water Policy Review Advisory Council, 

chaired by Gordon McGowan, recommended that a Montana dam safety program 

be adopted. 

Existing darn safety statutes place jurisdiction with the county 

attorney where the dam in question is located. Lack of consistency 

between counties, lack of technical expertise, and the harassed schedule 

of county attorneys are potential problems with the existing system. As 

shown on the attached table our present law is the weakest of all the 

western states. 

Senate Bill 470 establishes a dam safety program that would: 

1. Requ1re a permit to be issued by the Department before a high 

hazara darn is nuilt to ensure that tne dam is designed properly; 

2. Require that an engineer supervise construction of a high ha?:ard 

dam to Ansure the dam is actually built as designed; 

3. Require periodic inspections of high hazard dams to ensure that the 

structures remain safe, and that developing problems can be recognized 

and corrected prior to them becoming a major threat to downstream areas; 
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4. Allows the DepartmAnt to require the drai.ning or repairing of a 

reservoir under emergency cond1tions; 

The major differences between existing statutes and the proposed 

bill are: 

1. SB 470 would provide for a consistent set of dam design and construc­

tion criteria; 

2. SB 470 would take the monkey off of the county attorney's back 

and put it on the Department; 

3. SB 470 would provide assistance to dam owners in making dams safe 

so that water can cont1nue to be put to use from these structures. 

As ment10ned earl1er, SB 470 requires a permit only for high hazard 

dams. A h1gh hazard darn 1S defined as a structure whose sudden failure 

could endanger human life and cause extensive economic loss dowstream. 

Being class1fied as a high hazard structure does not necessarily reflect 

on the structural stability of the darn. Also, just because a dam is a 

high hazard structure does not mean 1t is automatically unsafe. A 

high hazard darn can be safe if it is designed and constructed properly. 
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CONSULTING ENGINEERS COUNCIL OF MONTANA 

MEMBER 

Honorable Senator Stimetz and 
Members of Select Water Committee 

Capitol Station 
Helena, Montana 59601 

Gentlemen: 

Address Reply to: 

February 19, 1981 

The Consulting Engineers Council of Montana wishes to present this 
letter and go on record in strong support of Senate Bill 470, the Dam 
Safety Act as proposed by the Department of Natural Resources and Con­
servation (DNRC). 

The National Dam Safety act is the law of the land and unless Montana 
passes their own safety act, control and administration of dam safety will 
remain with the Federal Government, through the Corps of Engineers. Only 
by passage of Senate Bill 470 can our state retain the control and admin­
istration of the policies of dam safety and dam safety inspection. The Dam 
Safety Act is a public safety bill, and as engineers, we are concerned with 
public safety of structures. The expertise and abilities for these safety 
inspections are available within the boundaries of the state and within the 
consulting engineers council. By passage of Senate Bill 470 we can retain 
the commerce and control within Montana where it rightfully belongs. 

HLE/smk/Nav.9/G 
cc: File 

Sincerely, 

CONSULTING ENGINEER'S COUNCIL 

9k~7/~~ 
Harold L. Eagle, President 
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\ AMENDMENTS TO SB 243 

1 • Page 1 line 7 (Title) strike "Department" and insert "Board" 

2. Page 1, line 20, strike "department" and insert "board" 

3. Page 2, line 1 , Following "objections" insert f!report H 

4. Page 2 , line 4, Following "Mon t ana" insert "from the basin" 
-

5 . Page 2, line 7, strike "tending to show" and insert "affirmatively 
demonstrating ll 

6. Page 3, line 4, Following "Wyoming" insert "from the basin" 

7 . Page 3" , line 6, strike "tending to show" and insert "affirmatively 
demonstrating" 

8 . Page 3, line 12, strike "intends to" and insert "will" 

9. Page 3, line 14, Following "85-2-307" insert "(1) and (2) " 

10. Page 4, line 24, Following line 24 insert ne\v' subsection "(7)" 

- ~-""Ne\~> subsection (7): "The department shall submit a report to the board 
which shall contain the department's studies, evaluations, recommenda­
tions, other pertinent documents resulting from its study and evalua­
tion, and an environmental impact statement or analysis prepared pur­
suant to the Montana Environmental Policy Act, if any. 

The department shall submit its report within 120 days after the date 
of receiving an application or concurrently with an environmental 
impact statement or other review required by law." 

11. Following new subsection (7) insert new subsection (8) 

Ne\v' subsection (8): "The departments of s ta te lands; fish, \v'ild1 i fe 
and parks; community affairs; and public service regulation shall 
report to the department information relating to the impact of the 
proposed diversion on each department's area of expertise. The report 
may include opinions as to the advisability of granting. denying, or 
modifying the diversion." 

12. Page 4, line 25, strike "(7)" and insert "(9)" 

13. Page 5 lines 1 through 3, Following "application," strike "it shall 
hold a hearing op the application within 60 days from the date set 
by the department for filing objections." and insert "the board shall 

'-"l~et a date for a hearing to be held not less than 30 days but lv'ithin 
~ days aftei the board receives the department's report submitted 

under Section 3 (7). However, if the application is for a diversion of 
Montana water out of the basin for ultimate use in a facility as 
defined in Title 75, chapter 20, the board may set a hearing date con­
current with the timeframes established in Title 75, chapter 20." 

(continued on back) 
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14. Page 5 line 5, "(8)" and insert "(10)"" 

IS. Page 5, line 9, strike "department" and insert "board" 

16. Page 6, line 15, strike "department" and insert "board" 

17. Page 6, line 19, Following "Montana" insert "and if the diversion -and ultimate use of water will not exceed the allocated share under 
the compact of any of the signatory states. " 

18. Page 6, line 20, strike "department" and insert "board" -
19. Page 6, line 24, strike "department" and insert "board" -20. Page 6 line 25, strike "upon petition by the applicant" 

21. Page 7, line 9, strike "department" and insert "board" .... 

22. Page 7, lines 13 and 14, strike "The department's" on line 14 
and insert "However, the board may not" following "this act" on line 13;"' 

23. Page 7, lines 16 and 17, strike "shall be contingent upon" and insert 
"prior to" following "chapter 20," on line 16 -

-
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