MINUTES OF THE SELECT COMMITTEE ON WATER
March 10, 1981

The Select Committee on Water convened at 1:30 p.m on March 10,
1981 in Room 436 of the Capitol, with CHAIRMAN AUDREY ROTH
presiding.

SB. 347 )

SENATOR GALT opened the hearing on SB347, a bill to create the
office of chief water judge, to provide for the appointment,
responsibilities, jurisdiction and administrative requirements
of the chief water judge, He referred to Section 3"s provisions
as being the main reasons for the bill.

PROPONENTS :

JUDGE W. W. LESSLEY, representing the water courts, said this bill
is a tool needed by the judges. He said that he was elected as
acting chief water judge; but that this law is needed to allow

the courts to organize the material established by statute. He
said that the water judges are on target for having the Powder
River decree ready in April.

BILL ASHER, Agricultural Preservation Association, Park County
Legislative Association, Sweetgrass County Preservation Association
and the Stillwater County Agricultural Preservation Association,
went on record as supporting the bill. (EXHIBIT I)

JOHN SCULLY, commented that Montana has been lucky to have an
aggressive water judge but he felt this law was definitely needed.

LEO BERRY, representing the Department of Natural Résources,
appeared in favor of the bill.

OPPONENTS: Ther& were none.

QUESTIONS FROM THE COMMITTEE:

CHAIRMAN ROTH said that Judge LesSley is acting judge, who has

been carrying on the duties and is expected to be appointed by
the Supreme Court.

SENATOR GALT said he had been requested to suggest an amendment

on page 3, line 5, striking December 31, 1982 and insert January
4, 1983. '

- *~ - - — i '
REP. NEUMAN asked If this would be an additional judge or one of
the basin judges. GALT said in all probability it would be one
of the basin judges.
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REP. CURTISS asked if the proposed amendment was added in Senate
committee. SEN. GALT said it was put on by the Senate Agriculture
Committee as a request of the DNRC.

REP. ASAY, referring to the fiscal note, asked if this would be an
additional judge. GALT said the additional $50,000 would only be
needed if the Supreme Court decided to appoint an additional judge.
LESSLEY said that if a retired judge were used, they couldn't get
more than their retirement salary.

- REP. HUENNEKENS said that the Fiscal Note seemed to be confusing.
CHAIRMAN ROTH said that there may be an error in the Fiscal Note,
and suggested that it be researched before the committee takes
action on the bill.

SEN. GALT closed the hearing on the bill.

SB 176. "An Act generally revising and clarifying the appropriation
and permit provisions of Title 85, ch. 2, parts 1 and
3, MCA."

SENATOR STIMATZ opened the hearing saying the bill is a housekeeping
one, introduced at the request of the DNRC. It has nothing to do
with the adjudication of water rights. Amendment was made in the
Senate, he said, which required the deletion of most of pages 9,

10, 11 and 12. There was also a change from certified to first
class. Another change was to make the bill effective upon the
governor's signing it.

LEO BERRY, DNRC, said the bill changed a provision dealing with
developed springs. He said they are similar to wells and should
be treated the same. He also felt there was an unduly amount of
time used in correcting improperly filled out forms, so he proposed
a department critique form be used, and the time frame be extended.
He referred to p. 3, line 14 referring to an attorney general's
opinion; to the change from certified to first class mail, to

page 9, line 5 requiring those wishing to reserve water to pay
part of the EIS; to page 8, line 21, approval of water rights

when permits are granted for certain portions of the year

adding “"and operation". He said the remainder of the bill was

to correctly codify it. There may be some question on page 8.

How a reservoir is operated many be critical, as rights may be
adversely.- affected, he said.

RAY BECK, representing the Montana Association of Conservation Districts,
said the association would like to go on record as being in favor of
the bill. However, he questioned the language on page 13, line 6
through line 8. He thought”"reasonable” was unclear and suggested
adding "providing funds are availablé" to line 13 to help the
‘conservation districts when they are unable to pay (EXHIBIT II)
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CHARLIE CRANE, representing the Montana Water Development Association,
supported the bill. However, he questioned the amendment of

"and operation" feeling that the term was too sweeping (p8,line 21).
He offered working with the department on the language.

OPPONENTS: There were none.

QUESTIONS FROM THE COMMITTEE:

REP. NEUMAN asked if the DNRC was presently paying for the environ-
mental impact statements. BERRY said they did on the Yellowstone
project. He was about $50,000, he said.

CHAIRMAN ROTH asked what the purpose was in striking "yield" and
inserting "appropriation”. FRITZ said it doesn't make much
difference about how much water that you can get from a well, but
how much you are using from a well-- the yield. The size of the
water right is the amount of water used.

The hearing on SB 176 was closed.

EXECUTIVE SESSION.

REP. ASAY moved that SB 110 be CONCURRED IN. Discussion was held
on the intent of the bill and many of the members felt the bill
needed clarification. REP. ASAY withdrew his motion. CHAIRMAN
ROTH asked BOB PERSON to work with REP. KEMMIS on the bill.

BOB PERSON said the bill was originally designed to get a $40
exemption for filing if you had a copy of the water right. Another
section refers to evidence, saying that "evidence" of a water

right could be reason for the exemption.

CHAIRMAN ROTH said people objected to paying again to file for
water rights they already had.

BOB PERSON said that MCA 85-224, statement of claim subsection 2
already had a broad statement on the kind of evidence that is acceptable.

LEO BERRY said that all the bill says is that if a person has a
decreed right, they wouldn't have to submit a certified copy.
CHAIRMAN ROTH felt the person would have to submit a copy, but
not a certified one.

REP. KEMMIS felt the present law was sufficient. PERSON said the
bill was only to apply to o0ld records that were lost. REP.
KEMMIS said that an affidavit would have to be attached to the
copy.
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BERRY said the bill had been changed since he testified on it
in the Senate.

REP. ASAY felt that the bill was trying to include other things
than originally intended.

DON MCINTIRE, attorney for the DNRC, said the bill doesn't go

into detail on the "evidence" part. ASHER said that by striking
"certified", it would return to the original intent. However,

he commented that certification is handled differently in

different courthouses and by different employees. Some check the
records thoroughly, he said, and others don't bother to check at all.
this from a personal experience in Gallatin county courthouse.

He felt the certification should be uniform in price, too.

After more discussion, REP. KEMMIS moved the bill be put back in
its original form, except that the immediate effective date remain.
The amendment was PASSED by the COMMITTEE.

REP. ASAY moved that the bill BE CONCURRED IN AS AMENDED. The motion
was seconded and PASSED with one NO vote by REP. KEMMIS. REP.

ROTH will carry the bill.

The meeting adjourned at 2:30 p.m.

/ fﬁ) /
\/;\; Ry \ FERISY

CHAIRMAN AUDRY ROTH
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SENATE BILL 176
TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

AN ACT GENERALLY REVISING AND CLARIFYING THE APPROPRIATION AND PERMIT
PROVISIONS OF TITLE 85, CHAPTER 2, PARTS 1 AND 3, MCA.
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Senate Bill 176 was introduced at the request of the Department of Natural.
Resources and Conservation. The purpose of the bill is to make amendments
to certain sections of Montana water law that will improve the processing

of water right applications, cut costs to the taxpayer and better protect

existing water rights.

Section (1

" Lines 10, 11, 12, 14 and 15: A developed spring is groundwater by definition

and therefore should be clearly included with this exception to permit

requirements.

Lines 18 through 25 (Page 2) and Line 1 through 5 (Page 3): The Department

is required by the Constitution to maintain a centralized record of Montana
water rights. Existing water law makes it difficult, if not impossible,

to maintain a reasonably accurate record of groundwater rights under

IOQ gallons per minute. An accurate water rights record is essential to

[} . & .
protect each water right. Exhorbitant processing times and costs are now

required to correct each small groundwater notice of completion. Amendments
to the present law would place the burden of correcting deficiencies on

the owner rather than the general taxpayer.

- »

Lines 14 through 25 (Page 3) and Lines 1 through 4 (Page 4): This new

subsection (2) would implement in law the Attorney General's opinion
'regarding groundwater appropriation between 1962 and 1973. It provides a

mechanism for groundwater rights established between 1962 and 1973 to be

perfected.

£



Section 2, (Page 5)

Line 8: M&iling individual notices of applications by certified mail
is an unnecessary expense to the taxpayer, while first class mgi] is
sufficient and much less expensive. This amendment will save taxpayers
about $4,500 each year. In addition, rural route delivery can be made
for first €lass mail but not for certified mail.

Section 3, (Page 6)

Lines 20, 21, and 22: The event that triggers a longer deadline should

be the receipt of objections and not a hearing being held. When objectibns
are received the department attempts to settle them rather than let the
abplication go to an expensive hearing. These negotiations take extra

time, but reduce the hearing expenses for the parties invo]ved.

Section 4, (Page 8)

Line 21: The operation of a project is often more important than the
proposed means of diversion and construction and should be judged adequate.
For example, how a reservoir is operated is important and can affect

downstream senior rights.

Section 4, (Page 9)

Line 2: This change eliminates the applicant for a stock pond or spreader
dike, irrigation system from proviqg by clear and convincing evidence

that other rights will not be adVerse]y affected.

Lines 5, 6, and 7: A new subsection (7) was added to incorporate case

law into Montana's statutes.

Section 5, (Page 9)

: Lines 7 through 13: This new section would establish a new earmarked

revenue account for all fees collected by the Department for administering
water law. Monies appropriated by the Legislature from this account would

reduce the Department's need from the general fund.



Section 6, (Page 13)

Lines 6, 7 and 8: This change requires applicants for a reservation of

water to pay a proportionate share of the cost of the environmental impact
statement. The change would primarily affect agencies applying for a

large instream flow reservation.

Section 7, (Page 15)

Lines 23 through 25 (Page 15) and Lines 1 through 9 (Page 16): This

section makes the referenced sections retroactive.

1
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