
March S, 1981 

T>,e Local Government COJ:'u-:iittee ::net March ':), 1981 at 12:30 p.m. 
in Room 103 of the Capitol. 

CEJURHAN BERTELSEN called the meeting to order and as}:ed the 
secretary to call the roll. All co:;nmi ttee TLccrnbers '.,,;ere present 
~XC2pt REPP::2S:::::~~TATIVES HURI'HTZ and 'i'i'.L,LDROL\' who v."ere absent and 
PeEP. YlJ~TSKO who v;as excused beca"l:se of illness. Staff rteseacher 
Lee Eeiman also attended the meeting. 

SEN.L,TOR STEVE BROhTN was introduced since he was the sponsor 
of SENATE BILL 35 which was heard on ~arch 3. He apologized 
for not attending said meeting and said all he asked was that 
the co~~ittee support SENATE BILL 35. 

SENATE BILL 115 - sponsored by Senator George McCallum. 

CHAIRMAN BERTELSEN introduced SENATOR McCALLUM. He stated the 
reason the bill was introduced was because of something that 
happened in his area where a garbage district was formed by the 
people. They had an understanding of what the fee would be, but 
when it came out in the taxes, it was about double. This upset 
a number of people. This bill allows the proposed fee to be 
charged but if there is any objection to it, there will be a 
hearing, provided more than 50% of the owners have signed a 
petition. The hearing will be held to determine an acceptable 
fee. This bill would make it necessary that everybody know 
what the fee would be and if they protested with the necessary 
50%, they would have a hearing to straighten out the matter. 
Perhaps no one would have kicked if they'd originally known the 
exact amount of the charge. 

PROPONENTS FOR SENATE BILL 115. There were none. The CHAU~HAN 
then called for OPPONENTS to Senate Bill 115 and there were none. 
He asked Senator McCallum if he'd like to close. 

SENATOR McCALLUM said "I close". 

QUESTIONS FROM COMMITTEE MEHBERS: 

REP. A~DP~SON asked Senator McCallum if he didn't think requiring 
50% of the people to sign a protest before the Board of Commissioners 
would set a hearing was a rather high percentage? 

SENATOR McCALLUM replied it could be high, but 50% was the figure 
set. Some people think it should be even higher. If people had 
known what the charge would be, they wouldn't have been as upset 
as they were when they were billed for it. 
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REP. l'l.~DFLASO~ ·,-.'Qneered if ':;'t ,\'ouldn't be :-Jard to get .')0% of 
the people together to ~rotest. 

REP. HI\l';~AH asked Senator McCallum if it is his thought to replace 
the hearing notice with a procedure prior to the actual agreement? 

SE:::P.TOR I'1cCP.LLC;'1 replied, "yes". 

REP. HANNAH: Then this isn't a protest until after you find out 
the charge would be more than it was thought to be? 

SE~ATOR McCALLUM said you'd have to let the people know what 
the fee would be before it was billed to them. 

CHAIR~ BERTELSEN said the way he reads the bill on page 4 is 
"the board shall establish a fee for service, with approval of 
the county commissioners, provided written protest on the pro
posed fee has not been received from more than 50% of the family 
residental units in the distr ict. " \,nlat is the action if that 
protest has been received besides appealing? Are they then 
unable to go ahead with the fee? 

SENATOR McCALLUM said if the protest gets to the county commis
sioners, they will probably adjust the fee, or at least defend it. 

CHAIRMAN BERTELSEN said the wording of the bill worries him 
because the way it is written says if they USe this protest, the 
commissioners can't approve the fee. Does anyone else understand 
that if they get the protest, the fee cannot be approved? 

REP. SALES wondered what was wrong with that. 

CHAIRMAN BERTELSEN said, "eventually they might have to approve 
some fee." 

REP. SALES said it would then have to be a different fee. 

REP. AZZARA said that on page 3 it does say "no further pro
ceedings shall be taken by the commissioners." Did you mean 
there would be no further consideration until a year has elapsed? 

SENATOR McCALLUM: Do you mean on forming the garbage district? 

REP. AZZARA replied no, to find out if the fee can be raised? 

SENATOR McCALLUM said he'd imagine that after the Board is 
appointed and they see the dollars which are needed, they would 
notify the public or the users what they plan to charge. 
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R3P. GOULD asked Se~ator McCall~m if ~ost of the districts 
aren't fairly small rural are3S. If this 18 true, there 
shouldn't be much of a problem to set 50% of the people to 
sign a protest. 

SENATOR McCALLUM said he feels that is true. 
talking about represents about 400 ho~es. 

Tte district he is 

REP. KITSELl1AN said he is interested in this because of its 
implication with a metro district bill. In the area that it is 
designed for, a refuse district is permissible. We're talking 
about 3,000 homes, so the 50% figure \vould have a definite impact. 

SENATOR McCALLm·l said if the committee v.-ants to cut the 50% down, 
it is okay, but he was satisfied with it. 

CHAIRMAN BERTELSEN asked if there were further questions. As 
there were none, he closed the hearing on HOUSE BILL 115. 

SENATE BILL 131 sponsored by Senator Paul Boylan. 

SENATOR BOYLAN said he appears as the chief and only sponsor 
of Senate Bill 131. We kept it in George McCallum's cOTILmittee 
the first part of the session trying to get something going. 
The purpose of the bill is to try and take care of some problems 
regarding building fences between improved real property and 
agricultural property by the owner of the improved real property. 
Failure to construct the fence is a defense by the owner of 
trespassing livestock for damages. We have previously talked 
about Greenbelt legislation which has to do with farms and 
ranches close to city limits. People tell you that farm land 
close to the city limits is more valuable than land further out. 
This legislation has to do with liability if cattle get out, 
get on a main thoroughfare or up town and someone runs into 
them and gets killed. Now the liability is on the farmer. 
The insurance company may pay a claim the first or second 
time, but after that your insurance is usually cancelled. 
If you are backed up against an industrial park or some of the 
subdivisions, the people really wreck fences. The owner is 
responsible for them. If you are butted up ranch to ranch, it 
has always been the right hand part of the fence was yours and 
the left hand belonged to the other farmer, so you didn't have 
any problem. 

Now with industrial developments and subdivision, who will be 
responsible? I have a couple of places butting up against the 
City of Bozeman and I have a little problem there. The fences 
are not really the problem as I try to keep them up, but every 
once in a while 'dorkers from the industrial park will come in 
from a roofing outfit, back up and dump trash, and the next thing 
they are encroaching on you. If a cow gets out, people start 
raising the devil. 
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I h0ge you have tiDe to :~prove ~nlS bill, b2ca~se I think it 
is a foot in the right direct~on. It is a ~ew idea. Senator 
Boylan passed some pictures around to show some of the things 
happening to his land close to the City of 30zeman. He has 
talked with others who have similar pro~le~s. He feels that in 
Western Montana where we are get~ins more developmEnt, we'll 
be running into Dore and more of these prob~e~s. 

CHAIRMllJ\l BERTELSEN asked if there were any PROPONENTS to HOUSE 
BILL 131. There were none. He then asked if there were any 
OPPOT-JEI\'TS. 'I'here were none, so he asked for cC>,lm,ittee questio~s. 

QLJESTIONS FROM THE COMJ'1ITTEE: 

REP. AZZARA commented to Senator Boylan that he doesn't under
stand the wording beginning on line 25 of page I, "If that 
person fails to construct or maintain such a fence, his failure 
is a defense against the claim of any person for damages to 
such improved real property caused by trespassing livestock." 
Is that what you meant to say? If you look at the bill be
ginning on line 21 and go to the end of the bill, it sounds to 
me that you are saying that failure to maintain a fence con
stitutes a defense against a liability claim against you? Is 
that what you meant to say? 

SENATOR BOYLAN said yes. His failure to keep up his part of the 
fence means that he shares the liability with the rancher. 

REP. NEU~ffiN stated that a legal fence is defined someplace in 
the code, correct? Answer: Yes. What about the case where you 
would have a subdivision against some land that was agricultural 
and didn't have any livestock, such as farm land. Would the 
person be required to build a fence there even though it probably 
wasn't needed? 

SENATOR BOYLAN replied that if there was no liVestock involved, 
it would not be necessary. 

REP. ANDREASON remarked to Senator Boylan that the way he 
reads the bill is that if the person who improves or puts their 
property on what was formerly agricultural land and does not 
build a fence around their improved property that they just placed 
there and if the livestock gets on their property, then that 
failure to build a fence around their property is a mitigating 
circumstance against a claim that they might have on their 
property which has been damaged by the livestock. If the live
stock goes through the neighbor's property and goes into town 
how will that help the rancher's problem? It refers to such real 
improved property, in other words the property of the person who 
builds his industrial complex or home on former agricultural land. 
Is that your intention? 
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SE:~.z.~TOR BOYL.i':L~: Yes f that is \,:hat it does. 
~azurek if he could clarify. 

He asked Senator 

SE:'mTOR HAzeREK said "the c::uestion is '.-.'hether or not you are 
required to build a fence." I think Se:r;ator Crippen raised 
that because he is from Bil}ings. You don't have to build the 
fence; it is just that if you don't build one and a cow goes on 
your property, you can't sue Paul Boylan. He has a defense. If 
the cow goes on into town and gets killed, you don't have a 
claim for that. 

REP. AZZARA asked Staff Researcher Heiman if he thinks the 
wording conveys that intent clearly? 

LEE HEIHAl'J said yes, he thinks it is clear. 

REP. McBRIDE asked the question, "What about the instance where 
I'm driving down the road and hit one of your cows? Are you no 
longer liable? Is that }Gur defense?" 

SENATOR BOYLAN said no. ~'fhat I'd like this bill to 
the new neighbor as liable as myself because of not 
the fence. This is what I'm trying to get across. 
is as liable for maintaining the fence as I am. 

do is make 
maintaining 
The neighbor 

CHAIRMAN BERTELSEN asked Senator Mazurek if he'd like to reply 
to the question. 

SENATOR MAZUREK said that in response to Rep. McBride's question, 
there are specific statutes already on the books regarding open 
range, cattle getting out and fencing cattle out. This bill 
creates an exception in the rural urban area only as to property 
damage claims between property owners. 

REP. BERGENE commented to Senator Boylan that he talked about 
sharing costs of damage. I understand what you are talking about, 
but I don't think that is what the bill says. 

SENATOR BOYLAN said that might be true. But I'm hoping that if 
the committee has time, they can improve it. I think the committee 
realizes the problem. Liabilities are getting so great that if 
we don't help we may as well bunch it. 

REP. H...WNAH asked Senator Mazurek, "does this bill say that if 
I build a house on land that butts up against agricultural land 
that I'm as responsible for fencing in and maintaining a fence 
as the person who owns the livestock? 
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5E::A'I'OR 1,~qZUREK: ~Jo, I t.hink it. says t:,a t if you don I t. tuiId 
a fence and my cow gets on your propert.y and you t.ry to get 
GaI,iages from the c\ .. mer of the cow, the :act that you dian' t 
build the fence is going to preclude you from recovering against 
any deGage. 

REP. H_~'n:AH then com'lented that in other words "',-12' "--2 cl~eng ing 
the law from the standpoint where it currently is a situation 
where the livestock owner must fence in his livestock to a 
situation in this rural urban area where the property owner 
must fence out. 

SEI~ATOR I1..i\ZDREK said yes, that lS correct In that type of 
urban rural situation. 

REP. ru~DREASON said he wishes to point out that this must be 
a case where this was agricultural land prior to improvement 
or building. It was there first, and then someone built a 
house on it. That is the difference. 

REP. HANNAH to Lee Heiman: "Do we have laws on the books now 
that deal with one property owner doing something creating 
damages to another property owner?" Let's say I build a stock 
pond next to your property line and water seeped in and ruined 
your property. 

MR. HEIMAN said there are statutes to protect you in that case. 

REP. GOULD wanted to clarify the situation. For instance, you 
have your farm, there is no fence and you have a homesite, a 
cow gets out and eats the rose bushes in your new neighbor's 
yard. That man is as responsible as the farmer for the rose 
bushes. When you get to the second homesite that abuts the 
first homesite, and the cow eats those rose buses, then the 
farmer alone would be responsible for those rose bushes. 

SENATOR BOYLAN: What I'd like to do is make the person living 
against me share in the liability for the third party because 
he or I have been negligent in maintaining a fence. 

The CHAIRMAN asked, "are there any more questions?" As there 
were none, he closed the hearing on HOUSE BILL 131. 

SENATE BILL 152 sponsored by Senator Joe Mazurek. 

SENATOR MAZUREK said he and SE~ATOR KEATING of Billings 
introduced this bill which deals with lighting improvement 
districts. Under the present statutes being amended by the 
bill, 7-12-4301, the general property taxpayers are required 
to pay at least 25% of the cost of all lighting improvement 
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districts. Under this bill, ~e would give discretion to local 
governments to ffiake o~ners of property with ill-lighting im
prove~ent districts pay all or a part of that cost. When the 
districts were originally created, I believe the 25% requirement 
~as used because it was felt the ge~eral property taxpayer would 
be~efi t from trle 1 ioht i no imDroveY;-jcnt district thrc.0oh acc':2SS to - - ~ -:.J .;... ..-' 

the streets and tSle goneral benefits to the cOITDuni ty. \';hat we're 
finding out in my district and I represent the other side of Helena, 
all the lighting districts are going in around the capitol area 
and in the new residential districts. However, the people in my 
lighting district are paying one-fourth of the cost of the lighting 
improvement district behind the capitol. We are not talking about 
a great deal of money. This is $30,000 for the whole city of 
Helena, about one mill. But I quote the question of equity. I 
feel that in the downtown area all of the taxpayers should be 
required to pay a portion of the assessment, or in the main 
thoroughfare areas. I think it is unfair for the taxpayers in 
my district to have to pay for a small lighting improvement 
district which is purely a residential subdivision in another 
corner of the city. 

This bill will allow local governments to say, in our opinion, 
100% or 80% of the cost of installing and maintaining that 
district in the corner of the city which benefits primarily 
those residents of that area will be paid for by them. The 
city should be allowed to make that determination, and I urge 
your concurrence in SENATE BILL 152. 

PROPONENTS FOR SENATE BILL 152 

BOB ERICKSON, City Manager for Helena, said he has a couple 
comments on what Senator Mazurek touched upon. The flexibility 
that will be provided in the bill is not a mandate and is not 
assumed to be one. It would allow governing bodies the flexi
bility of assessing the costs of installing and maintaining the 
lighting system for those who actually benefit. I think the 
point of equity is very important, not only with what Senator 
Mazurek indicated of equity between those who don't have any 
lights versus those who do and assuring that 25%, but the equity 
fact that in lighting districts there are various types of lights 
and various costs that go along with them. You can have post 
top, ornamental, or incandescant lights. There is not only 
the equity factor of not having lights versus having them, but 
there are different types of lights which are more expensive, 
ornate types. The whole community shares in that proposition 
also. 

I speak in favor of the bill. I think it would allow the local 
governing bodies to make those determinations on a district by 
district basis. That is the flexibility we lack today. I 
think we should have that flexibility. 
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'I'O~ CROh'L:t:Y, City Eng ineer of ~·1~ 5" soul a I supported S"":J2 te 3i 11 
152. This bill ~akes the city lighting districts co~sistent 
with county lighting districts, with one exception. It does 
allow real flexibility when you Jet into a situation w~ere a 
governing body wants to determine t~at flexibility ~nd ~ake it 
Dore equitable. At present the city is mandated to rick up 
25% of the charges. We have some ~ndustrial subdivisio~s coming 
in. They want higher levels of lighting and some very expensive 
fixtures. The rest of us have to pay for it. It would be more 
equitable if they could pick up some percentage of the cost. Helena 
has several county lighting districts that are nOw in the city. 
These were formed years ago and as the city grew, these lighting 
districts are now inside of the city. 

On the county lighting districts they pay 100%. Just across 
the street in a city lighting district the taxpayer only pays 
25% of the cost. In our specific case the general taxpayer 
is picking up $24,000 plus paying for the general lighting. 

I feel this bill is equitable. Most of the time your improvement 
districts are created by petition of the people who want the 
lighting districts in trying to determine what type of lighting 
they want. The cities try to be responsive and give them what 
they are asking for, but at the same time they are mandated to 
pay 25%. 

DAN MIZNER said he is Secretary of the Montana League of Cities 
and Towns and they support Senate Bill 152. It applies to all 
cities and towns, whether large or small. We've had some rural 
areas that have been put under a lighting district on the edge 
of the city~ as explained to you, and eventually that comes into 
the city. To be fair to all the people, we hope you will grant 
to the city government the flexibility contained in this bill. 

OPPONENTS TO SENATE BILL 152 

REP. PAUL PISTORIA said he hates to be against a Senator. But I 
think this is a bad bill. This would allow the citizens to pick 
up the full bill, if the city wanted them to do it. You will 
have less street lighting than you ever had before. If the 
citizens have to pay the full bill, there won't be much street 
lighting in our cities. I don't feel this bill would encourage 
street lighting because of the cost to the citizens. 

CHAI~~ BERTELSEN asked if there were further opponents. As 
there were not, he asked SENATOR MAZUREK to close. 

SEl'-JATOR MAZUREK closed. He stated this bill would bring the 
lighting district into conformance with paving and sidewalks 
SID's. You could make the same arguments for those who benefit 
from dust control and so forth but the residents of that district 
are required to pay the entire cost of that. One other thing, in 
Billings the total assessment to the general property taxpayer is 
$100,000. 
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REP. KESSLER asked Senator i-1azurek if he agreed wi th the 
flexibility in the bill that the city can apportion the payments 
for t~ose thoroughfares or for the downtown area. 

Yes, there is jest no ~andatory 25% re~uirement. 

REP. HANNAH asked Senator Hazurek if there are any other statutes 
which require a public hearing or input as to how you come up 
with what a major thoroughfare is and what is for the good of 
everybody in the city. 

SENATOR M..i;ZUREK said he is not aware of anything. The only 
process I can think of would be a bill that the general public 
would participate in which would be the general budget process. 
Perhaps Bob Erickson could answer that. 

BOB ERICKSON said public hearings were held giving all of the 
citizens of Helena the opportunity to come in and say whether or 
not they think there should be a total levy for the whole city. 
They had that opportunity at that time. 

REP. HANNAH asked Bob Erickson if when Helen's downtown area 
was redone, the citizens had an opportunity to come in and 
say whether or not it should be a total levy for the whole city. 

BOB ERICKSON said the policy was resolved by a commission prlor 
to holding the hearings. 

REP. ANDREASON told Senator Mazurek that he is worried that with 
the great flexibility we've allowed here that there might be a 
tendency for those that have been previously supported by the 
system and have gotten their lighting to say to the new develop
ments, "we've got our lighting and now if you want lighting, 
you'll have to pay for it yourself". Is that a possibility? 

SENATOR MAZUREKj It could be. However, a counter-balancing 
possibility is that the city may well take the district out, 
and say "the cost of installing and maintaining has been 
born by you, but for the maintenance of the district from this 
time forward, you'll pay 100%." It runs both ways. 

TOM CROI%EY mentioned he'd like to address the public hearing 
process. Lighting districts are handled just like special 
improvement districts. The city is required to mail out notices 
to each and every property owner within the district and there 
is a public hearing. At the original creation of the district, 
you have a full review of the process. Before the lighting 
district is created, the council has the opportunity to have the 
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r~solution creating the district in its final fo~m as they feel 
that the illajority of the people will agree to it. Every year 
thereafter the city cou~cil has to ~ass a r0so1ution relati~g 
to the lighting districts for asses~ments because Monta~a Po~er 
raises t!1e rates as approved by the Public Service Ccr.rni.ssion. 
O~ce the lighting district is created, the property owners still 
have the opportunity to protest in case that special improvement 
district to be dissolved or altered. It happens all the time. 
There is a full range of review from front to back on lighting 
districts. 

CE.Z',.IR'vlAN BERTELSEN asked. if there were furt!1er questions. As 
there were none, he closed. the hearing on SENATE BILL 152. 

EXECUTIVE SESSION: 

SENATE BILL 35 - sponsored by Senator Steve Brown. 

REP. SALES moved that SENATE BILL 35 BE CONCURRED IN. 

CHAlru~N BERTELSEN stated this bill proposes a joint hearing 
for the municipality and subdivision review. 

QUESTION is whether SENATE BILL 35 be concurred In. 

All in favor say "aye". All voted "aye" and the MOTION CARRIED 
by UNANIM.OUS VOTE. 

SENATE BILL 115 - sponsored by Senator George McCallum 

REP. SALES moved that Senate Bill 115 BE CONCURRED IN. 

CHAIRMAN BERTELSEN asked if there were any questions or discussion. 
This bill has to do with protest hearings on refuse districts. 

REP. ANDREASON said he'd like a little discussion on the 
percentage figure. It seems to me that the percentage is quite 
high. 

REP. GOULD suggested that it be left as is for now. If there 
are any problems, it can be changed at the next legislative 
session. 

REP. HANNAH said he sees no need for the bill. There is one 
localized problem over one localized sewer district and. this 
bill is designed to address that problem. 

REP. SALES responded to Rep. Hannah. ~'Je set up a rural sarbage 
district 10 years ago in Gallatin County. It took in Three Forks, 
Manhattan, Belgrade and all the rural area. Over 6,000 people 
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cost like it says ~ere. Nobody in the district had any idea 
~hat it was going to cost on a fee basis individually. T~ere 

was no protest, but ~hen it went into effect and after the 
contracts were let, and we carne out with the fees, they went 
through the ceiling. They had no idea how it would affect them 
as individuals. I think the fee b~sis warns the public ~uch 
better than having esti~ated costs. 

REP. Al'\TDREASON moved that we amend Senate Bill 115, page 3, 
line 17 by striking "50%" and insert "25%". Also amend page 4, 
line 6 by striking "50%" and insert "25%". h'e are trying to 
get a nUlnber of people together to say tbey don't like the fee 
so we can hold a public hearing to see if the fees are in order. 
I think 25% of the people would be a sufficient number. 

CHAIRMAN BERTELSEN said he agrees with Rep. Andreason. If it 
was a matter of doing away with the district or something of 
more consequence then the 50% might be reasonable, but where 
you are merely calling for a hearing it seems to me 50% is 
quite a lot. 

REP. DUSSAULT asked Lee if a protest against the fee could be a 
protest against the service? Subsection 1 is a protest against 
the proposed service, and if 50% of the people protest against 
the service, in essence the thing dies. But in subsection 2 
we are talking about the protest against the fees, but it seems 
that we are drawing a real fine line if somebody is protesting 
a fee that the net effect could be they are really protesting 
the service. I am wondering if this COUldn't be real complicated. 

LEE HEIMAN said it will have to be where the protest is written 
that whoever starts the protest will have to say "in service of 
the fee" and if they don't say "fee"that would be against the 
whole service. 

CHAIRMAN BERTELSEN said we are still on the amendment. 

REP. SALES offered a substitute motion. I would like to see the 
percentage required to hold the hearing on line 17, page 3, 
dropped to 5% but where you get down to making the final decision 
as to whether they can put the fee in or not, on page 4, line 6, 
I think the 50% maybe ought to be there. Holding a hearing 
shouldn't require hardly anything, but when you get to making 
the final determination perhaps the 50% determination is fair. 

REP. SWITZER wondered if for urban or near urban people, would 
it be unreasonable to think that 50 new residents could form a 
district. If so, with only 5 or 10 percent, you wouldn't have 
very many people at a meeting. You could have a meeting and I 
wouldn't even know about it. 
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ClihIPJ,tL"':~ E:srZTEI..S~~,; as}~ed all tl-2ose in ::avor of crr.ending page 3 I 

line l7 from 50% to 10% and on ~age 4, line 6 to leave the figure 
at 50%, vote aye. All 16 cOI1'1T.1ittee mewbers present voted "aye" 
and the motion carried. 

R~P. E"=L;;lJ}\H asked if there are provisions in the bill or in other 
statutes requiring that this be a public hearing beca~se I think 
that is a good question to be brought up for a small district. 

crniIRJ'1AN' BERTELSEN said he thinks any hearing in this day and 
age ~ould be public. 

REP. D~SSAULT asked Lee a question. A district is created and 
50% did not protest the creation of the services. But 10% did 
protest the fee. They go a public hearing and as a result of that 
hearing the fee was changed. As I understand it, from there you 
imnose that fee unless 50% protest. The question is what happens 
if 50% protest because there is no direction at that point? There 
is no provision for action if 50% protest. 

LEE HEIl-1AN said it didn I t apply. 

CHAIRYiliN BERTELSEN said he asked the same question of Senator 
McCallum and he didnlt get a good answer. 

REP. DUSSAULT said she thinks we have a problem then. 

REP. SALES asked Lee if he feels there should not be a district 
if 50% of the people cannot agree on a fee? 

CHAIRMAN BERTELSEN said, "it seems to me that they canlt even 
submit a different fee at this point. u 

REP. SALES said they can change it. 

CHAIR~N BERTELSEN said he canlt see where the bill provides for 
that. 

REP. DUSSAULT said there is no provision for action if 50% of 
the people protest. Yould have to scrap the whole thing and 
start over with a new plan. 

REP. ANDREASOH said maybe in addition to that we could end up in 
a deadlock. 

REP. HAt"\fNAH asked, "is it conceivable that a district would be 
re~uested, that the total cost would be spread on the district, 
and that the charge could be computed on a fee, and then the 
people would protest that fee to an amount of money less than 
what is needed to pay for district?" 
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CHA:;:?~'il-:"N BE:KTELSEN said he thinks it would end the district 
right there. 
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REP. HF .. NNAH said that is a2-most a moot point becaLCse if people 
aren't willing to pay the cost of the district, t;,::::n you v,'on' t 
have a district. It doesn't ffiatter if they want to go to a 
lower fee or not. 

LEE HEII~~ said section 4 is talking about when you are creating 
a district and you are talking about the Board of County Co~~is
siGners creating a district. 1';hen you get to section 5, you 
have the Board of the Refuse.Disposal District. The district 
is rolling along and wants to change fees. That is what happens 
in section 5. That doesn't have anything to do with the original 
creation of the district. 

REP. DUSSAULT moved to strike Section 5 from Senate Bill 115. 

REP. ANDREASON said he was going to make a substitute motion 
that we delay action on this bill until we can contact the 
sponsor and find out what he wants to do about that or he 
suggested we form a subcommittee to deal with the problems. I 
don't think this is a bad idea; but it needs to be thought out 
a little better. 

QUESTION on delaying action on Senate Bill 115 and appointing a 
subcommittee to work on the problems. A roll call vote was taken. 
Of the 15 members present, 11 members voted to delay action and 
4 voted "no". Those voting "no" were Representatives Hannah, 
Kitselman, Neuman, and Pistoria. Motion carried and a subcommittee 
was appointed. Rep. Andreason is chairman, serving with Rep. 
Dussault and Rep. McBride. 

SENATE BILL 131 sponsored by Senator Paul Boylan 

REP. SALES moved that SENATE BILL 131 BE CONCURRED IN. 

REP. HANNAH said this is a fundamental change where we are going 
to require someone else to fence out another persons property as 
opposed to them fencing their property in. I think we have laws 
on the books maintaining if someone destroys another person's 
fence or if there is encroachment, the person destroying the 
fence is liable. I think this bill is a step in the wrong 
direction. 

REP. A~DREASON said he wishes to speak against the substitute 
motion for the bill. The situation is happening where you 
have agricultural land. Somebody builds something on that land. 
In the process of doing so they destroy a fence that was there, 
or a fence that was there is removed. In essence we have the 
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';):c::: sibil i tv for ,,:: O?e:-:ing for 1 i VE::stOCf: on t;,at agricul tura1 
iand to oo~on the part t~at ~sed to be agricultural land and 

J ~ 11' ".L~' h ~. cac:se SO:;;1e CdJ"1a<jc. A~ \\'e re saylng lS L-r.at L e person :LlX 

the fence or he ~3n't go back to the person who had the agricultural 
land next to him for damages. 

R:::;P. KESSLER sai,~ that is \oJr,at the SerJator meant to say, but it 
doesn't say that in the bill. 

REP. ANDREASON: Lee, is the bill saying essentially what I said? 

L:SE HE=!'-LZ:..~ said t ;,e \.;ay the bill is now, if livestock damage the 
persons property, you have to look and see whose fault it was 
that the property was damaged. If that landowner destroyed the 
fence that was there and the cow comes in and eats up the garden, 
I suspect the fault rests on the residential landowner because 
he has been negligent. The basic problem of several adjoining 
landowners and then a non-livestock owner destroying the fence 
is not solved by this bill. As far as damage occuring any place 
other than on two adjoining pieces of property, this bill doesn't 
cover it. 

REP. ANDREASONi But it does cover what I said In terms of that 
person's property and livestock coming on that person's property 
who builds on the former agricultural land. 

LEE HEIMN~ said yes, that is true in this bill. 

REP. SWITZER asked Lee if he would agree with him that Senator 
Boylan's problem is not with who ate the rose bushes but if the 
cow should continue on to a highway or street and there be a 
severe accident occur and a high liability claim established, 
there is where he wants some help. 

LEE HEIMAN said right. He wanted a joint liability with the two 
people having joint responsibility for the cow and the fence. 

REP. HANNA: Practically speaking, it doesn't seem to me that 
we'll ever have a situation where a homeowner will build a house 
in the middle of a former piece of agricultural property; without 
that property being sold at one time or another by the owner of 
the property, who also owns the cows. Secondly, if he buys land 
that adjoins another piece of property and there is a fence already 
there, we already have laws to cover that landowner coming in and 
destroying that fence. You have a situation where we have laws 
that cover it on one side and you'd have to have the sale per
mission on the other. 

REP. ANDREASON said he realizes the bill doesn't do all that 
Senator Boylan wanted, but it does some of what he wanted. I'm 
not sure it should do everything he wanted because I think that 
extends the liability a long way in terms of a very complex thing. 
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REP. Sl'oLES; The really ~mportant tt i:1g is t~ 3 t "['11e I.J2r ::;,on \\'lio 
c~mes in and starts a different ilsage of that agr~cultural land 
is responsible for building and maintaining a fence. I think 
that is great and I'm all for it. 

QUESTION was called. 
DO NOT BE CONCURRED IN ON S.ESATE .3ILL 131. 

REP. KITSELHAN made a substi tute motion that we table the bill 
temporarily until the staff researcher can look into the matter 
further. 

SENATE BILL 152 sponsored by Senator Joe Mazurek. 

IS 

CHAIRMAN BERTELSEN said this bill deals with lighting districts. 

REP. KESSLER moved that SENATE BILL 152 BE CONCURRED IN. 

REP. PISTORIA said we need to encourage lighting areas and not 
discourage them. According to this bill, the city could force 
the whole city to agree to lighting and make them pay 100% of the 
cost. 

REP. BERGENE asked what the procedures are now if people want 
lighting in their districts? 

LEE HEIMAN said a petition signed by 51% of the residents can 
create a lighting district. 

REP. NEill1AN: In other improvement districts, people outside 
of the district don't pay any of the costs. 

REP. BERTELSEN asked if he is correct that a lighting district 
can include the whole city, or those within quite an area of the 
district. 

LEE HEIMAN said it could be possible. 

REP. McBRIDE asked Lee if this lighting system is completely 
consistent with other types of improvement districts? 

LEE HEIM&~ said this would allow the city to pick up part of 
the special improvement district. 

REP. McBRIDE wanted to know how this is different? 

LEE HEI!vlAN said wi th other types, the landowners \\7i thin the 
district are assessed to completely pay the costs. 

PEP. A~~DREASON said he seems to be in the minority today, so I'm 
going to keep on going. I think the potential is the people who 
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have their lighting say "we've got our lights and you p20ple 1n 
the ~ew districts, if you want lights, will have to vote for them 
and ~av for them vourself." I think this will discourace lighting. 
Ever~b;dy else in~those areas got the lighting via this-system 
and DOW they are 
V.1011

f t get it. 
gOlng to the system aDd the new cnes 

KEF. PJL~:\l.L,.H asked Rep. Ancreason if that wouldn't only be true 
in situations where there would be a lighting district that the 
whole city would pay for. Under this bill as I read it, the 
lighting district in a particular area of town would come in and 
say "we \~-ant lights" and the only time that there -would be a need 
for a protest or a hearing by people outside of that district 
would be if the city wanted to charge a portion of the fees for 
that district to the other people outside of the district. Is 
that correct? 

CHAIRV.AN BE:KTELSEN replied yes. 

REP. _i\..1\fDREASON said he thinks the law, as written now, 1S that 
the discretion of that particular municipality is between 1/4 
and 3/4 percent of the cost. I believe this will remove those 
boundaries and put the discretion up to a possible 100% being 
paid for by the people in that new area. I think that many 
times that will occur. 

REP. H~1\fNAH: What you are saying is that you don't think it is 
necessarily fair that the people in a new district should have 
to pay the full cost of the district. 

REP. KESSLER: The question is that in many districts it is not 
just basic lighting; they want far more than that. I don't think 
I should have to pay for more than what is basic. 

REP. ANDREASON said he'd thought of that too. That is why we have 
the big range from between 1/4 and 3/4 percent of the cost. 

REP. AZZARA said the abuses mentioned are possible. But the bill 
is trying to address other real problems and that is that in some 
cities there is an unfair cost burden being shared by people in 
the inner city who are paying for just their lighting. Maybe 
they have more than they need or maybe they are using the other 
tax base that fosters special frills and certain other people 
are being forced to pick that up. I don't know how to solve the 
problem because I think it will exist no matter if the bill passes 
or not. The bill doesn't obligate that all costs be picked up; 
it simply allows that it be a political decision iliade at the local 
level. 
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c:L2::.I?,H .. Z\....:.\' BERTE:SS:SN asked if there ",-ere any further questions. 
As there were Done, he asked if the group ~as ready for question. 
QUESTiON OF DO CONCURR IN SE~ATE BILL 152. A roll call vote was 
taken, \.;hich resulted in 6 voting "aye" and 8 voting " naye ". 
Those voting "Laye" included hepresentativ2s Bertelsen, _;;ndreasoD, 
Bergene, Gould, holliday, ;~elli'JaD, Pi stor ia and Sv.7 i tzer. l'lOTION 
FJUL:2D. 

REP. GOULD I'10VED that the vote be reversed and that SENATE BILL 
152 DO NOT BE CONCURRED IN. 

Meeting adjourned at 2:15 p.m. 

VERNER L. BERTELSEN, Chairman 

HBM 
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TO: The Chairman and Members of the House Local Government Committee 

FROM: Lee Heiman, Committee Counsel 

DATE: March 5, 1981 

RE: Summaries of Senate Bills 115, 131, and 152 

SB 115 (McCallum). Provides for notice and protest provisions on fees 
to be charged for refuse disposal districts. A protest by 50% of 
the family residential units in the district regarding the fee to be 
charged requires. a hearing to determine an acceptable fee. 

SB 131 (Boylan). Requires that a fence be built and maiintained between 
improved real property and agricultural property by the owner of the 
improved real property. The failure to construct the fence is a defense 
by the owner of trespassing livestock for damages. 

SB 152 (Mazurek). Allows greater flexibility in assessing the costs 
for street lighting districts. Allows any portion of the costs to be 
assessed against property owners in the district, rather than the 
current provision limiting the assessment to between 3/4 and 1/4 of 
the costs. 
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having had under consideration .................................................................................................................. Bill No ...... "::.":". ...... . 
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STATE PUB. CO. 
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Chairman. 
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MR ........ Sl? ZlJo..KI:.."l ................................. . 

w~, your committee on .................................... If.)C,...L .. OOVl:R:J~ ....................................................................... . 

having had under consideration ....................................... Sr::fAT1! .......................................................... Bill No ...... 13.1. .. . 

A BILL FOR AN ACT ~:-lT.r'rU:D: '" All AC'l' TO REQUIRl: LOCAL 
StJ;J;)IVISION ~ECULATIO!;S TO l't£~UIru: SUBDIVIDERS '.ro CO~iSTRUCT 
liliD &U~'"TAm PENCES AROCH'.D SD3DIltISIOliS 1U AGRICULTURAL 
A.-rmAS FOR Ttl!! PURPOSE OF PIU::VL~J':I1iG DA!V..GS .'1'0 LIVESTOCr. A:1D 
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Respectfully report as follows: That ........................................... ~x:;~~~ ................................................. Bill No ....... ~.~+ ... . 

BE NOT CO~tmREO rlf 

~~ 
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Helena. Mont. 
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- ·Verner L.- Bertelsen Chairman. 
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SPEAKER MR .............................................................. . 

. LOCAL GQVrR.":tM.,r"'" , . . We, your committee on .......................................... :':~ ......•. :-:.::-.~:':·· .... ···················V······················ ........................................ . 
, 

having had under consideration ................................................................. ??.;~~~~~ ................................ Bill No .... ~.~.~ ..... . 

A .&.IlJ.. FOn A:l ACT !2rrrrLRD: "AN I~CT TO Ar..LOti MU!HCIPAL!TIES 
G...::tCA..'Z'U PLEXrnILITY I~i ASSz...~SI:IG TirE COSTS OF I!4S'1'l~r~~G A!1!l 
MAI:ttAIUING A ~!uUTI~G S~STE~ TO TEOSE WBO BENEFIT FROX A 
Sf~Cl.AL LIGIlTIliG DISTRICT # A.\DmDING SECTION 7-12-4301 r MeA. '" 

Ho~8e Amendments to: 
Respectfully report as follows: That .......................... ~r;.~1.~ ................................................................. Bill No .... !.~.~ ...... . 

1. Title, line 7. 
Following: -AMENDING
Strike: -SECTION8 

Insert: ·SECTIONS· 
~ollowing: ·7-12-4301~· 
Xnsert: -7-12-4321, ~~ 7-12-4328,· 

2.' Page 2. 
Following: l~ne 7 
Insert: see attached 

AS »reNDED BE COliCURRED IN , 

~ 

STATE PUB. CO. 
Helena, Mont. 

·········Verne"i····L~···lH~rt"tilsen············c·h~i~·~~~: ........ . 



"Section 2. Section 7-12-4321, MeA, is amended to ,.ead: 
"7-12-4321. Apportionment of costs. The portion of the 

entire cost of erecting and maintaining the posts, wi,.es, 
pipes, conduits, lamps, and other suitable or n~cessary 
appliances for the purpose of lighting said streets or 
public highways and of the annual cost of supplying 
electrical current for and maintaining the lights thereon in 
such districts, "e~--~~~--thn"--e"~~o~tft--o~--mo~~--tRo~ 

th~~e-f~~tft~ ~l_-2L~~~_QQrtiQn as shall be determined by 
the city or tOwn council, shall be borne by the prope,.ty 
embraced within said district." 

Section 3. Section 7-12-4328, MeA, is amended to ,.ead: 
"7-12-4328. Resolution to provide for assessment of 

costs of installation. (1) It shall be the duty of the city 
0,. to~n council to ascertain the cost of installing such 
lighting system and, on or before the first Monday in 
October, to pass and finally adopt a resolution levying and 
assessing all of the property embraced within said district 
with n6~fe~~-tRon-ene-fe~~t~-e~-mo~e-th~"-th~ee-fott~th~ ~!l 
or __ ~~Y __ Q2L~iQ~ of the entire cost of installing the same; 
each lot 0,. parcel of land in said district to be assessed 
in acco,.dance with the method adopted by the city council as 
p,.ovlded in 1-12-4321 th,.ough 1-12-4324. 

(2) Any such resolution shall contain a list in which 
shall be described each 10t or parcel of Jand, either tne 
total number of square feet of property contained therein 0,. 

the total number of linear feet abutting the improvements as 
may be required to determine the total assessment in the 
districty and the amount levied against each lot or parcel 
~f land set opposite. 

{3} Such resolution. signed by the mayor and city 
clerk, shall be kept on file in the office of the city 
clerk."" 




