
MINUTES OF THE MEETING OF THE JUDICIARY COMMITTEE 
February 20, 1981 

The meeting of the House Judiciary Committee was called to order 
at 8:00 a.m. in Room 437 of the Capitol by Chairman Kerry Keyser. 
All members were present. Jim Lear, Legislative Council, was 
present. 

HOUSE BILL 803 REP. BRAND, chief sponsor stated this bill's 
purpose is to change the definition of "peace officer" to 
include persons who are responsible for the care or custody of 
a prisoner. This will change the law when an inmate hits a 
prison guard it will be considered a felony instead of a mis
demeanor. There seems to be no end to the violence inflicted 
upon the prison guards from inmates. 

THOMAS SCHNIDER, MPEA, supports the bill. An attack on a prison 
guard was changed from felony to misdemeanor charge a few years 
ago. This will change it back. EXHIBIT 1 was given. 

MIKE MORRIS, Montana State Prison, supported the bill. The 
situation is getting out of hand. Every time a man is sentenced 
he can appeal it many times. This situation is troublesome 
throughout the United States. It is very important to pass this 
bill. Inmates are allowed to get away with anything. There is a 
turnover rate of 60% every year at the prison because of the 
conditions. The backing is needed from the state. 

SERGEANT RORNMOUS, Montana State Prison, stated today most 
prisoners are serving 100 years under no parole or furlough. 
The crime situation has changed. Several years ago 75% of the 
crimes of prisoners were money or nonviolent crimes and 25% 
were violent crimes. Today that situation is reversed. This 
situation happens at an alarming rate. Recently one guard was 
shot with a homemade dart. The prisoner received 6 months which 
was suspended. A prison guard is no different than a peace officer. 
They are working with known felons. The same basic training is 
received and federal and state laws have to be observed by the 
guard. 

There were no opponents. 

In closing the sponsor felt this is a serious problem. There are 
more heart attacks and mental problems of these guards all the 
time. 

REP. TEAGUE asked if there was a possibility this could go the 
opposite way. It was possible it could happen. If a prison 
guard hits a prisoner he could be suspended. A guard is not 
likely to cause trouble when he is outnumbered 620 to 1. 

FRANK WELCH told the committee the guards are governed by state 
laws. If they overstep those boundaries they are subject to rules. 
They might end up being an inmate themselves if they are not careful. 



Judiciary Committee 
February 20, 1981 
Page 2 

REP. KEYSER stated the bill should define that the types of 
arrest should be in the prison area only. The sponsor agreed. 

REP. CONN asked if there would be a change in pay scale. The 
answer was no. It was noted this bill would affect the jailors 
throughout the state and should be amended. 

HOUSE BILL 799 REP. KEEDY, sponsor, stated this bill is to 
generally revise the law with respect to eminent domain. This 
bill will help preserve the family farming operations. Rapid 
industry and the development of natural resources deteriorates the 
land. The problem is the public use for which eminent domain may 
be imposed are set forth on page 1, line 22. Landowners whose 
land is condemned still pay taxes on the land, and therefore, 
lose sections of the property that are valuable. This bill is not 
intended as an assault against economic development, but they 
should not proceed at the expense of the landowner. The family 
farm will continue as the backbone of the state long after the 
natural resources are gone. We have an obligation to future 
generations. The land has become a rural effect waiting to 
become an urban effect. 

DAN KEMMIS supported this bill. In Montana a private company 
can acquire eminent domain by filling out a form and mailing it. ~ 
They have the power of the state, which is to take land. The 
state has loaned that power to certain entities. Any time it is 
done it should be done in such a way the citizens have the 
right. This bill will redirect that balance in a moderate way. 

MILES KEOGH, Rancher, felt the present law was not fair. There 
is no recourse available. KEOGH stated he should not have the 
right to take over a neighboring ranch because he does not feel 
the land is used to its best capacity. Therefore, companies 
should not take over the landowner's land. KEOGH gave EXHIBIT 2. 

JAN RAPPE, Northern Tier Information Committee, supports this bill. 
EXHIBIT 3 was his written testimony. 

SHERILL HENDERSON of Sidney stated there are two pipelines across 
his property. They tried to get the company to move the pipelines 
but the company refused. Problems have resulted. 

CATHY J. DONOHOE supports the bill. EXHIBIT 4. 

DAVID ADKISSON supports the bill. EXHIBIT 5. 

CHRIS SIEGLER, Valleys Preservation Council, supports the bill. 
EXHIBIT 6. 

ANN SCOTT, Montana Farmers Union, stated the eminent domain laws 
are archaic and the law should be changed. 
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ROBERT WILSON, Rancher, supports the bill. EXHIBIT 6a. 

DEAN HARMON, Rancher, supports the bill. EXHIBIT 7. 

RUTH NYQUIST, Ranchwife, supports this bill. EXHIBIT 8. 

DENNIS NATHIE supports the bill. The little guy will have to 
pay taxes on the property even though it is used by the company. 

STEVE DOHERTY, NPRC, agrees with the landowners. The state 
should deal with property rights. 

DALE SAILER owns property for the purpose to subdivide. He 
has been recently informed a company will claim eminent domain 
on part of the property which will defeat the subdivision of 
the property. SAILER was shocked at the evidence on eminent 
domain in Okalahoma. He does not want Montana to end up in that 
shape. 

LEE ROMO supports the bill. 

LARRY TVEIT, supports the bill and annual rental. The one pay
ment is an undue process. 

HANNEKE IPBSCH supports the bill. EXHIBIT 9. 

EXHIBITS 10, 11, and 12 were given in support of the bill. 

There were no further proponents. 

BILL HAND, Montana Mining Association, stated he does not like 
page 3, lines 1-18 or lines 24-25. Mining organizations cannot 
transport mine tailings large distances; therefore, he is 
opposed to the bill. 

MIKE ZIMMERMAN, Montana Power, was opposed to the bill. He objects 
to section I of the bill which land can be condemned for reservoirs. 
Policies of state and federal law indiciates any use you can make 
should be encouraged. Section 4 has factors before eminent domain 
can be exercised. It would require years obtaining a permit. In 
the long run it will cost more money. Subsection 4 states public 
service commission does not have the authority to authorize this. 
This does not add anyting to the law. Requiring the company who 
condemns the land to administer weed control is not appropriate. 
As part of the settlement the landowner should do this. 

GEORGE BENNETT, Mountain Bell and Montana-Dakota Utilities, stated 
without eminent domain communication services would not have grown. 
His concern was sections 4 and 5 of the bill. It would require all 
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permits be obtained before a project can be started. BENNETT 
stated there is a bill in the senate allowing pipelines in the 
Major Facility Siting Act. Mountain Bell uses eminent domain 
rarely. Annual rental will cause problems. Utility companies 
will be forced to keep track of the changing of landownership. 
BENNETT urges do not pass. 

JIM BECK, Department of Highways, was opposed to the bill. EXHIBIT 
13. 

JAMES D. MOCKLER, Montana Coal Council, was opposed to the bill. 
If the public's interest and best use is the principle of eminent 
domain, companies should be able to use the land like the federal 
government does. MOCKLER was opposed to the permit section of 
the bill. Many permits will not be issued until the process has 
been started or completed. 

KARLA GRAY, Atlantic Richfield Company, was opposed to the bill. 

DON ALLEN, Montana Petroleum Association, was opposed to the bill. 
ALLEN stated on most land where this has happened the crops regrow. 
ALLEN hopes the committee will not support the bill on the illusion 
it will prevent activity as in Okalahoma. Current laws prevent 
that from ever happening again. To say this bill will effect 
that is not true. 

BILL STERNHAGEN, Northwest Mining Association, urged the committee 
do not pass. 

PAT WILSON, Montco, was in opposition to the bill. Obtaining of 
permits should run concurrent. Her company will spend 24 months 
waiting for a permit, 365 days for a water permit, 185 days for 
an air quality permit. There is a big time lag involved. Con
struction cannot be started until the permits are received. When 
the company is asked to come into the state, they are willing to 
go through the processesj but they should be able to do it con
currently. The land is being used at the highest investment. Who 
can really decide what is the best use of the land. Coal companies 
will have one concern and the agriculture communities will have 
another. What this bill really does is place another roadblock in 
the way. 

STEVE ELLIOT, Werco Resources, Inc., stated his company does not 
enjoy using the power of eminent domain. He has talked to home
owners concerning the taking of their land and they are not happy 
about it. Montana is going to mine its coal. It has also been 
said the state will not be the boiler room for the processing of 
the coal. It must be shipped out of the state. That leaves the 
railroad to do the shipping. In some cases you never come up 
with the money that would satisfy the landowner; that is the 
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reason for eminent domain. The landowner wants six cents more 
than the company has. 

There were no further opponents. 

In closing, REP. KEEDY stated the bill really comes down to the 
landowner versus the industries. If the landowners did have 
adequate control the proponents would not have been here to 
testify. The opponents do not want to have to wait for the 
permits. REP. KEEDY was more sympathic with the needs of the 
landowner than the industries. This bill does not stop eminent 
domain but offers an alternative system. 

REP. SHELDEN asked what percentage of power goes out of state. 
ZIMMERMAN replied it depends on high and low demand. The company 
owns 28% of the generation. 

REP. HUENNEKENS asked WILSON about the highest and best use of 
the land. WILSON replied everyone has a different opinion of 
land use. What generally happens is it goes to court a number of 
times trying to get projects started. 

REP. DAILY asked if the Atlantic Richfield Company supports section 
5 of the bill. GRAY replied the company takes no position. 

REP. DAILY asked when farm land is condemned does the landovmer 
receive the fair market value. It was answered that consideration 
of future yields from the land are taken into account. There is 
usually a dispute between how much money and how long of a term. 
Currently Northern Border Pipeline pays 30 bushels for the first 
year, 20 bushels for the second year and 10 bushels for the third 
year. It is a moot question to ask how long it would take to 
renew the property. 

EXECUTIVE SESSION 

The House Judiciary Committee went into executive session at 10:30 
a.m. 

HOUSE BILL 678 This bill was approved by the committee at an 
earlier session. An amendment was needed to eliminate "first 
class" since second class city judges are elected also. REP. 
EUDAILY moved the amendment. The amendment pass unanimously. 
House Bill 678 passed as amended. 

HOUSE BILL 689 REP. SEIFERT moved do pass. The motion carried 
unanImously. 
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HOUSE BILL 690 REP. KEEDY moved do pass. The motion carried 
unanimously. 

HOUSE BILL 698 REP. MCLANE moved do pass. 

REP. HANNAH moved to insert "civil" on page 4, line 25 following 
"constitutes" and to strike through line 2 on page 5 following 
"contempt". The motion passed unanimously. 

REP. MCLANE moved do pass as amended. The motion carried 
unanimously. 

HOUSE BILL 703 REP. EUDAILY moved do pass. 

REP. HANNAH was against the motion. 
of divorces. Problems will increase 
REP. CURTISS Agreed. 

Children are in the middle 
concerning remarriages. 

REP. HUENNEKENS stated if there had to be a divorce he would want 
the opportunity to continue to see and have contact with his 
children. REP. HANNAH agreed with that but was not comfortable 
wi th the bill. 

REP. SEIFERT thought this would create more problems than it would 
solve. Joint custody will add to the problems. 

REP. CONN thought it was a good bill since children and parents 
need each other when divorce occurs. 

REP. MATSKO stated with joint custody a parent can take the 
child away from the other parent. Police officers cannot do 
anything since they both have custody. This bill could result 
in those types of problems. 

REP. SHELDEN stated this bill gives the courts and the people 
involved a way to go. 

REP. BENNETT made a motion to insert "with the consent of both 
parties" after "may" on line 16, page 3. The amendment resulted 
in a roll call vote. Those voting yes were: KEYSER, SEIFERT, 
BE~NETT, CURTISS, IVERSON, ANDERSON, DAILY, HUENNEKENS, and TEAGUE. 
Those voting no were: CONN, EUDAILY, HANNAH, Iv'.ATSKO, MCLANE, ABRAHS, 
SHELDEN and BROWN. The amendment passed 9 to 8. 

REP. EUDAILY moved do pass as amended. The motion carried with 
SEIFERT, MCLANE, CURTISS and HANNAH voting no. 
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HOUSE BILL 644 REP. BROWN moved do pass. 

REP. BROWN moved following "ACTIVITY" strike "UPON APPROVAL BY 
THE ELECTORS OF A COUNTY" in the title and on line 8. Also, on 
page 4, line 18 through line 8 on page 5 strike sections 4 through 
6 in their entirety and renumber the subsequent section. The 
motion passed with CURTISS, CONN, HANNAH and MCLfu~E voting no. 

REP. BROWN moved do pass as amended. The no votes were: CURTISS, 
CONN, MCLANE, MATSKO, HANNAH, ANDERSON and EUDAILY. The bill 
passed. 

REP. BROWN moved to table the bill. The motion passed unanimouslY· 

HOUSE BILL 538 REP. HUENNEKENS moved do pass. 

REP. HUENNEKENS moved the amendments do pass. EXHIBIT 14. 

LARRY WEINBERG, from the Department of Revenue, explained the 
amendments to the committee. 

The amendments passed unanimously. 

REP. HUENNEKENS moved do pass as amended. The motion passed 13 
to 5. Those voting no were: MCLANE, CURTISS, SEIFERT, BENNETT, 
and HANNAH. REP. EUDAILY was absent during the vote. 

HOUSE BILL 711 REP. HUENNEKENS moved do pass. The motion passed 
unanimously. 

HOUSE BILL 729 REP. DAILY moved do pass. 

A roll call vote resulted. Those voting yes were: CONN, EUDAILY, 
DAILY, ABRAMS, HUENNEKENS, SHELDEN, KEEDY, and TEAGUE. Those 
voting no were: KEYSER, SEIFERT, BENNETT, CURTISS, HANNAH, IVERSON, 
MATSKO, and MCLANE. The result was a tie vote. The committee 
chairman stated the bill would be held until all members were 
present to reconsider action. 

The meeting adjourned at 11:50 a.m. 
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HOUSE BILL 803 

ASSAULT ON PRISON PERSONNEL 

During the 46th Legislature (1979) an Act to revise the 

law relating to crimes was introduced as H.B. 6 and subsequently passed 

and signed. 

Adoption of the new codes meant elimination of a law 

specific to any type of an assault on prison personnel. Prior to the 

implementation of the new codes, any type of mi~or physical or verbal assault 

on prison personnel constituted a felony and enabled prison authorities 

to add "time" to an inmate's incarceration if he was found guilty of the 

assault. The new codes apply the same criteria for determining the serious

ness of an assault offense as is used for the general population. Simple 

assault is basically a misdemeanor punishable by a $500 fine and/or six 

months. Causing bodily injury is only assault and a misdemeanor. One must 

cause serious bodily injury for the offense to be punishable as aggravated 

assault, which would carry a 2 to 20 year sentence. 

When one of the guards at MSP was recently assaulted, the 

administration took the case to the county attorney who concluded that since 

no serious bodily injury was inf1icted it wasn't worth prosecuting. I believe 

the civil liberties of inmates gained is at the expense of control oriented 

security. 

Other "language specific" which was eliminated may cause more 

serious problems. Two examples would be "participation in riots", and, 

"introduction of contraband". These remain to be tested. 
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Hr. Chairman, Committee members: 

The Northern Tier Information Committee (the Committee) is a western Montana 

coalition of landowners concerned about the proposed Northern Tier pipeline. 

The Committee was ori>;anized in the spring of 1979 to study the project. Our 

goals have been two fold; To determine the positive and negative impacts of 

the proposed pipeline on the State of Montana and the nation as a whole; and 

second, if the pipeline is built to assist our fellow citizens in protecting 

their interests. The latter mandate brings us to Helena for. the second time 

to offer comments on HB 799 which is designed to ammend sections of the Montana 

Codes dealing with eminent domain. It is our intention to review. the implica.,.. 

tions of present eminent domain law as it pertains to pipelines since this is 

where our interests have primarily been. 

THE GRANTING 0[<' EI'lDf8NT DOt'lAIN 

The power of eminent domain is the right assummed by the state to confiscate 

property for the "public !~ood". Over the years the state has granted this 

power of eminent domain to private corporations and individuals in Hontana . 

. The state justifies this delegation of power under the assumption that when a 

private entity condemns land it does so to further the "public good". In reality 

confiscation of property by private entities will always be to further the 

"private ?;ood" or profit. It is curious how intent and reality are not always 

the same. 

The power of eminent domain is awesome and should never be used without adequate 

safeguards to control abuse .. This is not the case in Hontana for many reasons. 

The most obvious is the ease by which eminent domain is granted to private corpor

ations. For example any company or individual which submits a·letter to the 

I10ntana Public Service Commission claiming it is a common carrier pipeline is 

automatically <'ranted the power of eminent domain. There is no review to deter-' 

mine the need or justification, no matter how preposterous a proposal may be. 

The statute reads: 



"~very person, firm, corporation, limited partnership, joint stock 
association or association of any kind mentioned in this chapter 
is hereby ~ranted the ri~ht and power of eminent domain in the ex
ercise of which he, it, or they may enter upon and condemn the land, 
riyhts-of-way, easements and property of any person or corporation 
necessary for the construction, maintenance, or authorization of his, 
its, or their common carrier pipeline. The manner and method of such 
condemnation and the assessment and payment of the damac;es therefor 
shall be the same as is provided by law in the case of railroads." 

Section 69-1)-104 J1CA 1978 

EflINENT DONAIN, THE NORTHERN TIER PIPELINE AND PRIVATE LANDOWNERS 

Wi th rei<;ards to the construction and operation of the proposed Northern Tier 

pipeline it must be understood that the major impacted party will be .the private 

landowner. As presently plann~d/of 631 miles of right-of-way through Montana, 

only 107 miles will cross.public lands (75 miles federal.and )2 miles state). 

The remaining 524 miles - more than )/4 of the enti~e route - will cross private 
1 land. In Nontana private land can be condemned by the Northern Tier Pipeline 

Company (NTPC) since it claims it is a common carrier pipeline. As has been 

disCUGsed there is no review of this automatic granting. 

Coupled with the fact that the second largest pipeline project in history has 

been exempted from the r·lajor ?acili ty Si tin-:: Act, and that .federal and state 

authority is very limited ~n private land, it soon becomes obvious that the 

private landowner stands virtually defenseless before lar!';e pipeline companies 

such as the NTPC. We have never considered that equitable. 

RIGHT-OF-WAY CONDITIONS ON PRIVATE LAND 

To better understand how present eminent domain law allows pipeline companies 

to dictate terms and conditions it would be useful to compare what the NTPC is 

. propos in.; for easements on private land and what the federal ~overnment is allow

ina; on federal land. Conditions on state lands cannot be compared because they 

have not been formalized. 

On private land the NTPC has stated that it "will acquire a permanent right

of-way easement, 75 feet wide" and "will acquire a minimun of 15 additional feet" 

(emhasis added) for construction. 2 Compensation for land taken and for other 

dama0es will be made in lump sum payments.) Despite assurances to the contrary 
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the NTPC is demandino:; a rir;ht-of-way easement in perpetuity.4 The N'I'PC's 

proposed easement a~eement which was included in an information booklet 

for Minnesota landowners is attached as Exhibit "A". 

RIGHT-OF-WAY CONDITIONS OH ~i'EDERAL LAND 

In comparison, on federal land the NTPC has been granted a right-of-way of 

only 50 feet plus the width of the pipe. The duration of the right-of-way 

grant is good for only 30 years. Compensation for the use of the easement is 
" S 

in the form of annual rents which are adjustable. To be specific: 

"The rental for each year shall be subject to adjustments from time
to time to reflect current fair market value." 

Right-of-Way Grant #M-36936 4/21/80 

Other federal conditions which private landowners cannot presently impose 

include reimbursenents for monitoring the construction, operation and mainten

ance of the pipeline; bonding to insure rent and damage paymentsj the right to 

performj the right to revise or ammend the grant agreement to prevent damage 

to the environment, the pipeline or public health and safety due to unforseen 

conditions; the ability to stop construction or operation of the pipeline if 
6 

there is a threat to life, property or the environmentj etc. The federal right-

of-way grant is attached as Exhibit "B". 

THE GRANTING O? .i!!TUrENT DOfIJAIN IN OTHER STATES 

Research has shown that whenc7'antine the power of eminent domain many states 

assume much more responsibility then presently practiced by the State of Nontana. 

For example, the Iowa State Commerce Commission first holds hearin';s to determine 

the justification for a project before granting eminent domain to common carrier 

pipelines. The commission has the option of regulating pipeline construction, 

operation and maintenance. The company must hold hearings in each county where 

property rights will be affected at least 30 days before applying for a permit 

from the Commission. Each affected landowner must receive notification by certi

fied mail. Before ¥antin"; a permit the Commission must consider-among other 

things - the inconvenience and undue injury which would likely result to property 

owners. If construction permits are ;::;ranted any county board. of supervisors can 

request independent construction inspection within the county. These inspectors 
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can require immediate correction of improper construction procedures. 7 

Nany other states such as North Dakota, South Dakota, Haryland, Kansas, 

Wisconsin and Colorado have also formulated laws which insure that affected 

property owners are treated fairly and that pipelines ate pr.operly constructed. 

Ef'IINENT DOl·lAIN AND HB 799 

As has been shown the present archaic eminent domain laws in Montana do not pro

vide adequate safeGUards agains tabus e . The ri'~hts and property of pri va te land

owners will continue to be violated. This is intolerable. The law must be 

changed. For these reasons we strongly endorse HB 799 since it provides for 

annual payments for right-of-way easements, it mandates that condemnation cannot 

take place until all government permits have been gr,anted, and mos t important it 

requires that the PSC make an affirmative determination that the grantin~ of 

eminent domain serves the public necessity. This is an excellent beginning. 

However, we uree the House Judiciary Committee to consider strengthening the bill 

further by at least includinG conditions which are standard to all federal riGhts

of-way grants. There is no reason why private landowners in Montana should not have 

as much control over their land as the federal Government exercises on public lands. 

. There should be no double standard. 

In summary, if the state of Montana continues to allow confiscation of private 

property by private corporations through the use of eminent domain; and if 

the state assumes very little authority over what happens on private land since 

larg;e diameter pipelines have been exempted from the Hajor Faeili ty Si tint; Act -

then the State must give the the private landowner the tools to take on that 

responsibility themselves. It is not appropriate that private companies who are 

accountable to no one have unchecked powers over private land. Reforming 

the present eminent domain laws, such as HB 799 would allow the private landowner 

to exercise some control over his or her destiny. 

Thank you 



----------------------------------------------------------------------------
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EXHIBIT "B" 



Serial Number: M-36936 

UNITED STATES 
DEPART~ENT OF THE INTERIOR 

STATE OFFICE 
222 North 32nd Street 

Bil1ings,.Montana 59107 

RiGHT-Of-WAY GRANT 

Pursuant to Section 28 of the Mineral Leasing Act bf 1920, as amended, 30 .. 
U.S.C. Sec. 185, and the regulations in Part 2880; Title 43, Code of, ., ...... _. ~ ... :. 
Federal Regulations, and 'subject to valid existing rights, the United .. .;. 
Stdtes of. f:.merica (United States or Grantor-), hel-eby grants to ~:ol-ther-n . r::~. :._. 
Tier Pipeline Cqmp3!1Y, Suite 509, f·~idland i'!ati.onal Bank Building, nillings 2 .. 

110ntana 59101, a DelaHare Corporation (r.RJ\t1TEE), a RIGHT-OF-\-!i\y across 
FEU[RAL LfI.rmS for the construction, operation, rnaillt"enance, and termination 
of a PIPELINE (that is the pipe and its related facilities). The location. 
of the RIGHT-OF-~AY is ,depicted on the maps referred to as Exhi~it B 
hereof • 

. In consideration of the representations in the 'application of GRAl'-:TEE filed 
.. April 15, 1971, and subsequent olilcndmcnts thel-eto as have been Oi~ may. be 
. approved by the AUTHORl ZED OFn CEn, and the mutual promi ses and covenants 

here; nafier ~et out, the United States and GR~rnEE agree as foll Orts: 

NATURe OF GRANT 

By tl:is. instrument GRANTEE receives a nonpossessory, nonexclusive right to 
use cel'ta; n FEDERAL LAt!DS, as depi cted on the maps in Exhi bit B, f0r the 
li~itcd purpose of construction, operation, maintenance, and tcrminatiori of 
thc.PIPELINE specified in this Grant. 

There is hereby resel~ved to the SECRETf-\RY, or his lav/ful delegate, the 
right to grant additional rights-of"-\,wy or permits for compatible uses on, 
ovcr, under, or adjacent to the land involved in this Grant. 

WIDTH OF RIGHT~OF-WAY 

. The \"tidth of tbe RIGHT-.OF-HAY hCI-eby granted is 50 feet plus the ground 
. occt:pied by the PIPELHI[ unless otllen-lise authorized as pl-ovideo in Sec. 

28(d) of the Mineral Leasing Act~ 

DURf\ TI Oi~ OF GP.ANT 

A. The Grunt hereby raade, subject to rene\"/al provisions of applicable 
statutes and r~9lJla'tions, shall terminate tbirty (30) years fr-om the 
effective date h2rcof, at noon, ~ontaha time, unless prior thereto it 
is relinquished, abandoned, or otherv/ise terminated pursuant to the 
provi.sions of this Grant or of any appl·icable 'Federal statute or 
regulation. . 



, .. 
• 

I , 
B. Notwithstanding the expiration of this Grant or its earlier 

relinquishment, abandonment, or other termin~tion, the provisions 
of this Grant, to the extent a~plicable, shall continue in effect 
and shall be binding on GR.n.r:TEE, its successors or assigns, until 
they have fully performed -their respective obligations and liabili
ties accruing before or on account of the expiration, or prior 
termination, of the Grant. 

- . 
RENTAL 

GRANTEE shall pay to the United States an"annual rental, payable in 
advance. Until a specific location has been establ i"shed for the RIGHT-OF
HAY, the amount of said paYr.1c:nt shal)" be $79,150.00. This is the esti
mated fair market rental value for one year. Upon establishment of the 

, actual location of the RIGHT-CF-~AY, an appraisal of the fair market ren
tal value will be made and GRANTEE will be billed for additional rental or 
credited in the amount of the overpaYr.1ent, whichever is appropriate. The 
rental for each year shall be subject to adjustment from time-to-time to 
reflect current fair market rental value. 

EXHIBITS: INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE 

The foll m-Ji ng docUl;,ents are, by thi s reference, -1 nCOl~porated into and made 
a part of this Grant as fully and effectually as if the Exhibits were set 
forth herein in their entirety: 

A. Stipulations for th~ Grant of RIGHT-Of-WAY for the PIPELINE, 
attached hereto as Exhibit A, and referred to in this Grant as the 

~ "Stipulations. II 

B. Alignment maps and site location dra\-lings identifying the route of 
the PIPELINE, attached hereto as Exhibit B. 

COST REIMBURSEMENT 

A. GRANTEE shall reimburse the United States for all costs incurred" 
in connection with administering tllis Graht, including costs 
incurred in monitoring the construction, operation, maintenance, 
and termination of the PIPELINE and costs incurred by the Secretary 
in complying with Section 7 of the Endangered Species Act of 1973, 
as amended (16 U.S.C. Sec. 1536), Section 106 of the National Historic 
Preservation Act of 1966, as amended (16 U.S.C. Sec. A70f) and the 
regul at ions of the Advi sory -Council on Hi stor; c Preservati on (36 
C.F.R., Part 800). 

LIAEILITY 

GRr"rnEE shall be 1 iable for dal:lage or injury to the United States and 
third parties- to the extent provided by Section 2S(x} of the i1ineral Leas
ing Act of 1920, as amended, 30 U.S.C. Sec. 185(x); 43 CFR Sec. 2883.1-4. 
GRANTEE shall be held to a standard of strict li~bility for da8age or 
injury to the United StatE's resulting fl~om the follovJing activities occur
ring in the P.IGIIT-OF--~--'/\Y in connection \lith construction, operation, 
maintenance or termination of the PIrELIi~E: \/elding and open fires; 
pumping or carriage of OIL through the PIPELINE; and carriage, storage, or 
use of hazardous, hi~hly flaJ:'..'7iable, or exp'losive substances. The maximum 
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li~itiltion for stich strict liability damages shall not exceed one million 
dollars ($1,000,000) for anyone event, and any liability in excess of 
such amount sha 11 be deterli1i ned by the ordi nary rul es of negl i gence of the 
jurisdiction in \·!hich the damag.e or injury occurred. ' 

INDH~NI FI CAnON 
. v :. J 

In addition to the obligations ili1posed on GRANTEE by the provisions of 
43 eFR Sec'. 2883.1-4(e), GRANTEE agrees to indemnify the United States for 
any and all costs or obligations incurred by the United States in per
forming any obligations of GRANTEE under this RIGHT-OF-WAY Grant which 
the United States ha~ reserved the right to perform. 

BONDING 

A. Immediately upon issuance of this Grant, GRANTEE shall f~rnish the 
United States a surety bond, of such type and on such terms and 
conditions as are acceptable to the AUTHORIZED OFFICER, in the 
principal 21i10unt of one hundred and fifty thousand dollars 
($lSO,OOO.OO). Said bond shall be maintained'in force and effect 
in the full principal amount at all times during construction, 
operation, maintenance, and termination of the PIPELINE and until 
released in writing by the AUTHORIZED OFFICER. 

B. Said bond shall be security for payment of all sums owing to the 
United States at any time by reason of this Grant or'application 
therefor, including but not limited to'timely payment of rent to 
the United States and reimbursement of costs heretofore or here
after incurred by the United States pursuant to Section 28 of the 
Mineral Leasing Act, 30 U.S.C. Sec. 18S. The bond shall also be 
security for payment to the United States of any expenses or 
monetary damages of the United States, ari sing from: GRAt!TEE I S 

activities pursuant to this Grant or in connettion with construc
tion, operation, maintenan~e or termination of the pipeline project 
\"bich is in part the .subject of this Grant, any breach by GRM!TEE 
of any term or condition of this Grant, including any term or con
dit i on of thi s Grant that imposes an ob 1 i gat i on upon GRA~:TEE to pay, 
reimburse, hold harmless, or indemnify the United States. 

- c. _ These bonding requirements are in addition ,to, and are not intended 
to affect, all other requirements of la\''', nor are they intended to 
limit in any way GRANTEE's liability under any provision of law. 

~IGHT OF UNITED STATES 'TO PERFORM 

If, af'ter thirty (30)' days or, in an emergency such shorter period as shan 
not be unreasonable, fo 11 OI'li ng the mak i ng of a demand therefor by the 
AUTHORIZED OFFICER, GRANTEE (or its agents, employees, contractors or 

, subcontractors) shall fail or refuse to perform any of the actions required 
by the provisions of Stipulation A.2.E, the United States shall have the 
ri ght, but not the ob 1 i got i on, ,to perform any or a 11 of such, act ions at the 
sole expense of GRANTEE. 
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: 'LIENS 

A. GRANTEE shall, with reasonable diligence, discharge any lien 
against FEDERAL LANDS that results from any failure or refusal on 
its part to payor satjsfy any judgment or obligation that arises 
out of or is connected in any way 'with the construction, operation, 
maintenance or termination of all or any part of the PIPELINE. 

B. The foregoing provision shall not be construed to constitute the 
consent of the United States to the creation of any lien against 
FEDERAL LANDS or to be in derogation of any prohibition or 
limitation with respect to such liens that may now or hereafter 
exi'st. 

RELEASE OF RIGHT-OF-WAY' 

In connection with relinquishment before the expiration oj this Grant of 
an,}, right or interest in the RIGHT-OF-\oJAY, GRANTEE shall execute promptly 
and deliver to the AUTHORIZED OFFICER a valid instrument of release, 
acceptable to the AUTHORIZED OFFICER. Each rel~ase shall be accompanied 
by such resolutions and certifications as the AUTHORIZED OFFICER may require 
as to the authority of GRANTEE, or of any officer or agent acting on it? 
behalf, to execute, acknowledge or deliver the release. 

RIGHTS OF THIRD, PARTIES 

Nothing in this Grant shall be construed to affect any right or course of 
action that otherwise would be available to GRANTEE against any person. 

\./1 The United States and GRANTEE do not intend to create any rights under 
~ this Grant that may be enforced by third parties for their own benefit or 

'for the benefit of others. . 

EQUAL OPPORTUNITY 

GRANTEE agrees not to exclude, on the grounds of race, creed, color, 
national origin, religion, age or sex, any person from participating in 
employment or procurement activity connected with this Grant. To ensure 
against such exclusion, GRANTEE further agrees to develop and submit for 
approval to the AUTHORIZED OFFICER an affirmative action plan which 
includes specific goals and timetables with respect'to minority and female 
participation inall phases of employment and procurement activity con
'nected with this Grant. GRANTEE and each of its contractors and subcon
tractors shall take affirmative action to utilize business enterprises owned 
and controlled by minorities or women in its procurement practices connected 
with this Grant. Affirmative action shall be taken by GRANTEE to assure all 
minodties or \'lomen applicants full consideration of all employment 
opportunities connected \'Jith this Grant. GRANTEE also agrees to post 'in 
conspicuous places on its premises which are available to contrac-
tors, subcontractors, employees, and other interested individuals. 
notices \'Jhich set forth equal opportunity terms; and to notify interested 
individuals such as bidders, contractors, purchasers and labor unions or 
representatives of workers with whom it has collective b~rgaining agree
ments, of GRANTEE's equal opportunity obligations. GRANTEE and each of 

".,'. 
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its contractors and subcontractors shall furnish all information and 
repnrts required by the J\UT~ORIZED OFFICER under the terms of this clause 
and shall permit access to its facil ities, books, records, and accounts by 

. the AUTHORIZED OFFICER or his representative for purposes of ascertaining 
compliance. In the event of GRANTEE's and each of its contractor's and 
subcontractor's noncompliance with these equal opportunity terms, compliance 
may be effected through a 11 procedu res authori zed by 1 aWe 

COVENANTS INDEPENDENT 

Each and every covenant contained in this Grant is, and shall be deemed to 
be, separate and independent of, and not dependent on, any other covenant 

.contained in this Grant. 

PARTIAL INVALIDITY 

.If any part of this Grant is held invalid or unenforceable, the remainder 
of this Grant shall not be affected and shall be valid and enforced to the 
fullest extent permitted by law. 

WAIVER NOT CONTINUING 

The waiver by any party hereto of any breach of any provision of this Grant 
. by any other party hereto, v.'hether such \·;aiver be expres~ed or impl ied, 

shall not be construed to be a continuing ~aiver or a waiver of, or consent 
- to, any subsequent or pl'ior breach on the part of such other party, of the 

same or any other provisions of .this Grant. 

UNFORESEEN CONDITIONS 

Unforeseen conditions arising during design, construction, operation, 
maintenance or termination of the PIPELINE may make it necessary to revise 
or amend this Grant, including the Exhibits hereto, to prevent damage to 
the environlilent, impairlilent of the 'physical integrity of the PIPELIj~E, or 
hazards to publ ic health and s.afety. In that event, GRANTEE and the 
AUTHORIZED OFFICER shall agree as to what revisions or amendments shall be 
made. 

SECTION HEADINGS 

The section headings in this Grant are for convenience only, and do not 
purport to, and shall not be deemed to, define, limit or extend the scope 
or intent of the section to vlhich they pertain. 

AUTHORITY TO RECEIVE GRANT 

GRANTEE represents and warrants to the United States that: (1) it is duly 
authorized and empowered under the applicable laws of the State of its 
incorporation and by its charter end by-laHs to perform pursuant to this 
Grant in accordance with the provisions hereof; (2) its board of direc
tors or duly authorized exectJtive corr.f.littee, has duly approved, and has 
duly authorized, the execution, delivery, and perfor~ance by it of this 
Grant; (3) all corporate and shareholder action that maybe necessary 
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or incidental to the approval of this Grant and the due execution, delivery 
and performance hereof by GRANTEE has been taken; and (4) that all of the 
foregoing approvals, authorizations and actions are in full force and 
effect at the time of the execution and delivery of this Crant. 

COMPL lANCE . 

Failure of GRANTEE to comply \·:ith any provlSlons of Section 28 of the -
Mineral Leasing Act of 1920, as amended, 30 U.S.C. Sec. 185, or of this 
Grant shall constitute ground for suspension or termination of this Grant. 

EFFECTIVE DATE 

This Grant shall be effective upon its execution. 

IN WITNESS WHEREOF, 
the parties hereto have duly executed this agreement. 

Certified to be a true 
cCPX of the original 

~;~/} /I:f32 ~ 0x:tt{;:-:':~; /. ~ 
. 1/.7 I~-~'mg Officer . 

.; 

UNITED STATES OF AMERICA 

Date 

NORTHERN TIER PIPELINE COr~PANY 

4--2/-80. 
Date 
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EXHIBIT'A 

STI PULATI ONS 

A. GENERAL 

A-l. DEFINITIONS 

As used in these Stipulations and elsewhere in this Grant, the 
following terms have the following meanings: 

A. "O~PART~ENT" means the Depariment of the Interior. 

B. "SECRETARY" means the Secretary of the Interior. 

C. IIAUTHOR I ZED OFFl CER" r.1eans the State Oi rector, r"ontana, Bureau 
of Land Management, or a person delegated to exercise his 
authority \'Iith respect to this Grant. 

D. IIGRANTEEII means Northern Tier Pipeline COlilpany, a'Oelaware, 
corporation, its successors or assigns. 

E. "FEDERAL LANOS" fileans a 11 1 ands O\'/ned by the United States, 
except lands in the National Park System, lands held in trust 
for an Indian or Indian tribe, and lands on the Outer Con-
tinental Shelf. ' 

F. IIPIPELINE" means the line of pipe and RELATED FACILITIES on 
FEDERAL LANDS used for transportation ,of OIL. 

G. "RELATED FACILITIES" means those structures, 'devices, 
,'improvements, and site's', the substantially continuous use of 

v:hich is necessary for the operation or I;]aintenance of the 
PIPELINE, which are located on FEDERAL LANDS and which are 
authorized under Section 28 of the Mineral Leasing Act and 
defined in 43 C.F.R. Sec. 2880.0-5(k). 

H. IIOIL" means crude oil, liquid hydrocarbons, synthetic liquid 
fuels, or any refined product produced therefrom. 

I. "R1GHT -OF-HAY" means the FEDERAL LA~!DS authori zed to be occu-
pied pursuant to this Grant. ' 

J. "NOTICE TO PP.OCEED" means an authorization to initiate 
PIPEL1NE construction issued pursuant to Stipulation A-4. 

K. ilLOGIC DIAGRAl" NEHIORK" is a system that is used to sequence 
events that occur at given periods of time during construc
tion to complete a portion of the PIPELINE rtithin a certain 
1 ength of time. 
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- L. IlFINAL DESIGN" comprises completed design documents for the 
PIPELINE. It shall include contract plans and ~pecifica
tions, proposed C,..onstruction- modes--,- operational requirements 
necessary to just Hydes i gns ;-schedul es, des i gn ana lyses 
(including sample calculations for ea~h particular design 
feature), a 11 funct i ona 1 and engi need ng criteri a, sUllIll,ary of 
tests conducted and their results, and other considerations 
pertinent to design and project life expectancy. 

A-2. RESPONSIBILITIES 

A. Except where the approval of the AUTHORIZED OFFICER is 
_required before GRANTEE may co~mence a particular operation, 
neither the Unit,ed States nor any of its agents or employees 
agrees, or is in any 'day obligated, to examine or review any 
plan, design, specification, or other document which may be 
filed with the AUTHORIZED OFFICER by G~ANTEE pursuant to 
these Stipulations. 

B. The absence of any comment by the AUTHORIZED OFFICER or any 
other employee of the United States \~ith respect to any pl an, 
design, specification, or other document which may be filed 
by GRANTEE \vith the AUTHOR I ZED OFF I CER shall not be deemed to 
represent in any way whatever any-assent to, approval of, or 
concurrence in such plan, design, specification, or other 
document, or of any action proposed therein. 

C. With regard to the construction, operation, maintenance, and 
termination of the PIPELINE: (1) GRArnEE shall ensure full 
compliance with the terms and conditions of this Grant, 
including these Stipulations, by its agents, employees and 
contractors (including subcontractors at any level), and the 
employees of each of them. (2) Unless clearly inapplicable, 
the requirements and prohibitions imposed upon GRANTEE by 
said Stipulations are also imposed upon GRANTEE's agents, 
employees, contractors, subcontractors, and the employees of 
each of them. (3) Failure or refusal of GRANTEE's agents, 
employees, contractors, subcontractors, or thei r employees to 
comply with said Stipulations shall be deemed to be the fail
ure or refusal of GRANTEE. (4) Where appropriate, GRANTEE 
shall require its agents, contractors and subcontractors to 
include said Stipulations in all contracts and subcontracts 
which are entered into by any of them, together \-lith a provi
sion that the other contracting party, together with its 
agents, employees, contractors, and subcontractors, and the 
employees of each of them, shall likewise be bound to comply 
with said Stipulations. 
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D. Prior to beginning construction, GRANTEE shall designate an 
employee who sha 11 be er.lpovlered on beha 1 f of GRANTEE to COr.1-
municate \'/ith, and to receive and c0r.1p1y \'lith, all communi
cations and orders of the AUTHORIZED OFFICER. GRANTEE shall 
also designate field representatives who shall be authorized, 
and at all times be available, to cODr.1unicate and cooperate 
with field representatives of the AUTHORIZED OFFICER. 
GRANTEE shall keep the AUTHORIZED OFFICER informed of any 
change of GRM~TEE's representatives during the construction, 
operation, maintenance, and termination of the PIPELINE. 

E. (1 ) 

(2) 

GRANTEE shall abate any condition existing with respect to 
the construction, operation, maintenance, or termination 
of the PIPELlr~E .that causes or threatens to cause serious 
and irreparabre harm or damage to any person, structure, 
property, l.and, fish and wildlife and their habitats, or 
other resource. 

1[%. 
Any structure, property, land, fish and \'Iild1ife habitat 
or other similar resource han~ed or ~amaged by GRANTEE in 
connection with the construction, operation, maintenance 
or tel~mi nat i on of the PI PELI NE s h.alLJli~_I~econst ructed, 
r~pai red ,-_aod rehabiLitated by_GRANJEE to th-e-\:/ritfen
sat-isf-ac-tion of and_\·/ithjn __ t.tLe time specifie-d-by-the 
AU)lIORIZED OFFICER. ----------
, 

. A-3. ORDERS OF THE AUTHORIZED OFFICER 

(JA. The AUTHORIZEO OFFICER r.1ay call upon GRAf~TEE at any time to 
furnish any or all data related to construction, operation, 
maintenance, and termination activities undertaken in 
connection with the PIPELINE. 

B. The AUTHORIZED OFFICER may require- GRANTEE to make modifica
\'JJ:.J~1J2lLo..:L:theJ.J.I:..ELH!E, \·Jithout 1 iabil ity or expense to the 
~ ___ \.)________ United States, as he deelns necessary to protect or r.1ai nta in 
,~...--- . stabil i ty of foundat i on and other earth materi a 1 s, protect o!" 

. . maintain integrity of the PIPELINE, contr.ol or prevent sig-
nificant damage to the environment (including, but not 
limited to, fish ~nd wildlife populations or their habitats), 
or remove hazards to public health and safety. 

c. The AUTHORIZED OFFICER at any time Da'y issue a v/ritten deci
sion suspending any activity of GRANTEE in connection with 
the PIPELINE, including the transportation of OIL, which in 
the judgment of the AUTHOR I ZED OFF I CER i I;]med i ate ly threatens 
serious or irreparable harm to life (including v,ildlife and 
aquatic life). property. or the environ~ent. GRANTEE shall 
not resume such suspended activities· until given permission 
to do so by the AUTHOR I ZED OFF I CER. I f such -permi ss i on is 
given orally, it shall be confirmed in writing as soon' 
thereafter as possible. 
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D. (1) 

(2) 

GRANTEE shall be entitled to an expedited appeal to the 
. SECRETARY fror.1 any temporary suspension order, or order 

denying resumption of suspended activities (except any 
refusal to issue a NOTICE TO PROCEED or the issuance of a 
NOTICE TO PROCEED that may not be substantially in accord 
with the application therefor), issued by the AUTHORIZED 
OFFICER and that suspends, or denies resumption of, the 
following: (a) operation of the entire PIPELI~E; 
(b) transportation of OIL through the PIPELINE; or (c) 
activities of an entire construction spread. 

The SECRETARY shall render a decision so as to dispose of 
the expedited appeal within the shortest possible time and 
in all events within seven (7) days of the date of filing 
of the documents required to perfeci an appeal. If the 
SECRETARY'does not render a decision within such time, the 

. appea 1 may be deemed by GRANTEE to ha ve been deni ed by the 
SECRETARY, and such denial shall constitute the final 
administrative ~ecision of the DEPART~ENT. 

'" E. Any dec is ions or approvals of the AUTHOR IlEO OFF I CER whi ch 
are required by these Stipulations to be in writing may in 
emergencies be issued orally, with subsequent confirmation in 

,writing 'as soon thereafter as possible. 

A-4. NOTICES TO PROCEED 

A. GRANTEE shall not initiate any construction of the' PIPELINE 
on FEDERAL LANDS pursuant to this Grant \·:ithout the~ 

-v(,~V: prior vtritten authorization of the AUTHORIZED OFFICER. Such 
W I);,,'....,.u .... authorization shall be given solely by means of a \-fritten 
(l)JJ~' .,j ,. NOTICE TO PROCEED issued by the AUTHORIZED OFFICER. Any 
J'~ {)v'C-" - NOnCE TO prWCEED shall authorize construction only as 
'V \ therein expressly stated. -

B. The AUTHORIZED OFFICER shall issue a NOTICE TO PROCEED, 
suhject to such terns and conditions as lie deems necessary, 
when in his judg~ent the design, construction, use, and 
operat i on proposa 1 s are inconformity with the terms and 
conditions of these Stipulations. 

c. -The AUTHORIZEO OFFICER may revoke in Hhole or in part any 
NOTICE TO PROCEED v,'hich has been issued \'/hen in his judgrnent 
unforeseen conditions later arising or new data so require. 

D. Each application for a -NOTICE TO PROCEED shall be supported 
by: 
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(1) A FINAL DESIGN or plan. Upon request of the AUTHORIZED 
OFFICER, GRANTEE will provide computations and other data 
supporting the design. 

(2) All applicable reports and results of environmental 
studies conducted by GRANTEE. 

(3) A 11 data necessary to demonstrate compl i ance ,,,i th the 
terms and conditions of these Stipulations with respect 
to that particular construction spread. 

(4) A detailed LOGIC DIAGRAM NETWORK for each construction 
spread, including GRMJTEE's \'Iork schedule, permits 
required by State, Federal, and local agencies and their 
i nterre 1 at i on sh ips, ~ s i 9 n and rev i e\~LP.-ar:..LQc1.s., d.'Lt.~_ c;£)1-
lection'activities and construction activities • ... _ _ _ •• ___ • __ n ___ ' __ "_~ ________ .-·_·_·· __ 

The LOGIC DIAGRAM NEH!ORK shall be updated, as required, 
to reflect the current status of the project. 

E. At least 15 days prior to beginning construction, GRANTEE 
shall arrange a preconstruction conference with the 
AUTHORIZED OFFICER's designee, his compliance inspectors, 
and project coordinators. . 

F. GRANTEE will file a certificate of construction in accordance 
with 43 C.F.R. Sec. 2883.4. 

A-5. COMMON CARRIER 

GRANTEE shall construct,'operate, and maintain the PIPELHIE as a 
common carder pursuant to Section 28{r) of the i1ineral Leasing Act 
of 1920, as a~endect, 30 U.S.C. Sec. 185(r). 

A-5. CERTIFICATION OF NONSEGREGATED FACILITIES 

By accept i n9 . th; s Grant, GRANTEE sha 11 not rila i nta i n or prov i de any 
segregated facilities. As used in this certification, the term 
"segregated facilities" means, but is not limited to, any \·/aiting 
room, work areas, rest rooms and wash rooms, restaurants and other 
eating areas, time clocks, locker rooms:and other storage or _. 
dressing areas, parking lots, drinking fOlJntains, recreation 
or entertainment areas, transportation,and housing facilities 
provided for eriJployees vlhich are segregated by explicit directive 
or are in fact se9re~atec1 on the basis of race,. national origin, 
religion, color, or sex. 
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GRANTEE further agrees not to permit ernployees to pel~form 
their services where segregated facilities are maintained. 
GRANTEE shall also require a certification from contractors and 
subcontractors whi~h prohibits them (contractors and subcon
tractors under the GRANTEE) frrnn maintaining segregated facil
ities. The contractors and subcontractors shall also be 
prohibited from performing their services at any location where 
segregated facilities are maintained. 

The certification shall be given to GRANTEE hy the contractors 
and the subcontractors. GRANTEE will in turn give the certifi
cation to the AUTHORIZED" OFFICER. The certific~tion shall be 
submitted to the AUTHORIZED OFFICER on a quarterly, semiannual or 
annual basis, depending upon the regular reporting time condi
tions of the individual contracts. 

GRANTEE agrees that a breach of this certification by the con
tractors, subcontractors or GRANTEE is a violation of the equal 
opportunity clause of this Grant, Q. ,41 C.F.R. 60-1.8(b). 

A-7. RESERVATION OF CERTAIN RIGHTS TO THE UNITED STATES 

A. The United States reserves and shall have: (a) a continuing 
right of access across the RIGHT-Of-WAY to all FEDERAL LANDS 
(including the subsurface and air space); (b) a continuing 
right of physical entry to any part of the PIPELINE for 
inspection, monitoring, or for any other purpose or reason 
consistent \'Iith an,)' right or obl igation of the United States 
under any statute or regulation; "and (c) the right to make, issue 
or grant ri ghts-of-way, temporary use penni ts, easements, 
leases, licenses, contracts, patents, permits and other 
authorizations for compatible uses on, under, above, or adjacent 
to FEDERAL LANDS subject to the RIGHT-OF-WAY. 

B. At construction sites during construction, and thereafter 
with respect to above-ground fenced facilities only, the 
rights of access and entry reserved to the United States 
shall be limited to (1) the AUTHORIZED OFFJCER, (2) represen
tatives of the AUTHORIZED OFFICER, (3) representatives of 
Federal agencies on official business, (4) contractors and 
subcontractors of the United States, and such other persons 
as may be designated from"time-to-time in writing by the 
AUTHORIZED OFFICER. 

c. "GRANTEE may request that any individual ... tho purports to act . 
on behalf of the United States, pursuant to Subsection B of 
this section, furnish it with written authorization from the 
AUTHORIZED OFFICER before taking final action in that regard. 
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A-B. PROCEDURES RELATED TO REIMBURSEMENT OF EXPENSES 

A. If GRANTEE disputes any item of a statelilent that shall be, 
rendered for prepayment of estimated expenses, as to either 
the need for or cost of the work to be done, GRANTEE shall 
promptly notify the AUTHORIZED OFFICER. The AUTHORIZED 
OFF I CER shall r.leet \'Ii th GRANTEE prOi:lpt ly in an effort to 
resolve the dispute. If they are unable to resolve the 
di spute, GRAlnEE sha 11 not Hithho 1 d payment of the disputed 
amount, but shall pay it under protest, subject to later 
appeal after audit. 

B. Whether or not, pursuant to paragraph A-B.A, GRANTEE disputes 
an item or pays an ar.lount under protest, GRANTEE shall have 
the right to'conduct, at its own expense, reasonable audits 
by a uditors or accountants, des i gnated hy GRMITEE, of the 
books, records, and documents of the DEPARTME~T and of its 
independent consultants and/or contractors relating to the 
items on any particular statement that· shall be sublilitted, at 
the places \":here such books, records, and docUloents are 
usually mainfained, and at reasonable times; provided, 
however, that written notice of a deSire to conduct such an 
audit must be given the AUTHORIZED OFFICER by not later than 
the'seventy-fifth (75th) day after the close of the quarter 
for which the books, records, and. documents are sought to be 
audited; and provided further, that any such audits shall be 
completed within ninety (90) days after filing of said 
notice. After completion of an audit, the AUTHORIZED OFFICER 
shall meet with GRANTEE with respect to any items sti 11 in 
di spute and sha 11 thereafter rul e on the r:wtter and make 
appropri ate adjustment of GRANTEE I S account. To the extent 
the dispute is not resolved, CRANTEE ITiay appeal to the 
SECRETARY pursuant to 43 C.F.R., Part 4, Subpart E. 

A-g. PUBLIC AND PRIVATE IMPROVEMENTS 

GRANTEE shall provide reasonable protection to existing public or 
private ir,lprover.:ents on FEDERAL LANDS rlhich r.1ay he adversely 
affected hy its activities during construction, operation, 
maintenance,and temination of the PIPELINE. GRANTEE shall not 
permanently obstruct any road or trail without the prior approval 
of the AUTHORIZED OFFICER. Damage to property of the United States 
caused by GRANTEE sha 11 be prof.,pt ly repa i red by GRJ\NTEE to a 
condition which is. satisfactory to the AUTHORIZED OFFICER. 

A-10. SURVEY r).0l'IUi·1ENTS 

GRM~TEE shall mark and protect all survey r.lOnUI:lents, corners or 
accessories encountered during construction, operation, r.1ainte
nance and termination of the PIPEur:E. If any of these lIlonunents 
or accessories are identified as subject to being disturbed, 
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or if any are cl0stroycd or di$turbed, GRJ\t!TEE shall immediately notify 
the AUTIICfUZED OFFICER in order that a deterrilination r.lay be made by 
the proper ayency a"s to the requi rements for repl acel;]ent or relnonur.len
tation. Any such replacement Ot rClllonumentation Hill be at the sole 
expense of GRANTEE. 

A-ll. FIRE PREVENTI ON AND SUPPRESS ION 

GRANTEE shall promptly notify the AUTHORIZEO OFFICER of any fires on, 
or which may threaten any portion of, the PIPELINE or the RIGHT-OF-WAY 
and shall take all measures necessary or appropriate for the preven
tion and suppression of fires in accordance with applicable law. 
GRANTEE shall comply \,Iith the instructions and directions of the 
AUTHORIZED OFFICER concerning the use, pl"evention and suppression of 
fires on FEDERAL LANDS. Use of open fires in connection with con
struction of the PIPELINE is prohibited unless authorized in writing 
by the AUTHORIZED OFFICER. 

A-12. SURVE ILLANCE AND t1AI NTENANCE 

Our; ng the co"nst ruc t ion, ope rat i on, rna i ntenance and termi nat ion 
phases of the PIPELIUE, GRANTEE shall conduct a surveillance and 
rna i ntenance progralil. At a mi n imum, wi th l"eSpect to GRANTEE I S 

activities, this program shall be designed to: 

(1) provide for public health and safety; 

(2) control or prevent damage to natural resources; 

(3) control or prevent erosion; 

(4) maintain PIPELINE integrity; 

(5) control or prevent damage to public and private property. 

"B. GRANTEE shall maintain complete and up-to-date records on 
construction, operation, maintenance~ and'termination 
activities performed in connection \'Jith the PIPELIHE. Such 
records shall include surveillance data, leak and failure 
re~ords, necessary operational data, modification records, and 
such other data as may be required by 49 C.F.R., Part 195, and 
other applicable Federal statutes and regulations. 

A-13. HEALTH AND SAFETY 

A.' GRANTEE shall take all measures necp.ssary to protect the heal th 
and safety of all persons affected by its activities performed 
in connection with the construction, operation, maintenance, and 
termination of the PIPELINE. GRANTEE shall imr.1ediately notify 
the AUTHORIZED OFFICER of all serious 'accidents which occur i~ 
connection with such activities. 
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B. GRAtlTEE shall perform all PIPEur:E operations in a safe and 
workmanlike manner so as to ensure the safety and integrity of 
the PIPELINE, and shall at all times el:lploy and maintain per
sonnel and equipment sufficient for that purpose. GRANTEE 
shall ir.lmediately notify the AUTHORIZED OFFICER of any condi
tion, problem, malfunction, or other occurrence which in any 
way threatens the integrity of the PIPELINE. 

A-14. APPLICABILITY OF STIPULATIONS 

Nothing in this Grant, including these Stipulations, shall be con
strued as applying t6 activities of GRANTEE that have no relation to 
the PIPEUf\:E. 

A-15. COMPLIANCE· WITH FEDERA~AND STATE LAW 

To the extent practicable, GRANTEE shall comply with and be bound by 
State and Federal statutes and regulations applicable to construc
tion, operation or maintenance of the pipeline system that are in 
force on the effectiye date of this Grant or that are thereafter 
promulgated during the term of this Grant. 

A-16. COAST GUARD FACILITIES 

GRANTEE shall take all practicable ~easures to reasonably mitigate 
the impacts of its activities on the personnel, operations and 
facilities of the United States Coast Guard at Ediz Hook, Clallam 
County, \iashing"Lon. j·;itigation ecasurcs shall be prescribed by the 
AUTHORIZED OFF 1 eER after consu ltat i on \"Ii th GRANTEE and the Coa st Guard 
and shall be illliJosed as stipulations in NOTICES TO PROCEED or other 
a~thorizations applicable to Ediz Hook. Mitigation measu~es may 
.include, but shall not be limited to: modification of existing 
facilities; relocation of existing facilities, or construction of new 
facilities; noise, light, and emission control measures; construction 
and maintenance of an adequate permanent access road along Ediz Hook 
from Port Angeles to the Coast Guard station; traffic controls; and 
port rules. Such mitigation measures shall be taken at the sole 
expense 6f GRANTEE • 

. A-17. PUGET SOUND REFINERIES 

A. GRANTEE agrees to make its west-to-east pipeline physically 
available to the four PUget Sound refineries: Shell 0;1 Company, 
Texaco, AReO and ~obil. Physical availability means construction 
of a connecting pipeline from the west-to-east pipel·ine to said 
iefineries or·to other pipelines that connect with said 
refineries. GRANTEE further agrees that the connecting pipeline 
shall be in place and fully capable of accepting tendered OIL for 
transportation to said refineries, on or.before the til:le of 
COIT1!1encement of P J PELl NE operat; on, except \·:here slJch ca pabil ity 
is impossible for causes not within GRAr-:TEE1s control. 
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B. After rceel Vl ng n~ecssary authori zat ions from the State of 
~:ash i nyt on for GRMITEC s \-Iest-to-cast pi pe 1 i ne facil it i es (cur
rently being considered by the Energy Facility Site Evaluation 
Council, Application No. 76-2), GRANTEE shall apply for such 
permi ts, ri ghts-of-\,lay, 1 i censes and other author; zat ions as 
may be necessary for construction of said connecting pipeline. 
GRANTEE may apply for such authorizations and construct said 
connecting pipeline by itself or jointly with other parties, Or 
may arrange for the connecting pipeline to be constructed by a 
third party which will make transportation service available to 
said refineries. 

A-18 •. DUNGENESS SPIT 

GRANTEE shall assure, through appropriate technical documentation 
included in the final design, to be approved by the AUTHORIZED 
OFFICER, that the integrity of Dungeness Spit and the Dungcness 
Spit National Wil.dlife Refuge will be maint~ined. 

.. . 
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B. ENVIRONMENTAL 

B-1. POLLUTION CONTROL 

A. GRANTEE shall construct, operate, ~aintain and terminate the 
PIPELINE in a manner that will avoid or minimize degradation 
of air, land, and \'later quality. GRMlTEE shall comply \'lith 
applicable air and ~ater quality standards and statutes and 
regulations relating to pollution control or prevention. 

B. GRAlnEE shall comply \'lith appl icabl e \'later qual Hy standards of 
the States of i·!csilington, Idaho, r·lontana, North Dakota, and 
Hinnesota as approved by the Environ~ental Protection Agency. 

c. Watering and grading or other mitigating measures will be 
undertaken to control dust on access roads, as detennined by 
the AUTHORIZED OFFICER. 

B-2. PESTICIDES, HERBICIDES, AND OTHER CHEMICALS 

Where possible,GRANTEE shall use nonpersistent and ilnmobile types 
of pesticides, herbicides and other chemicals. Only those 
pesticides and herbicides currently registered by the Environ~ental 
Protectlon Agency pursuant to the Federal Insecticide, Fungicide, 
and Rodenticide Act (7 U.S.C. Sec. 136 ~_s.~.) shall be applied. 
Applicatioris of pesticides and herbicides shall be in accordance 
with label directions approved by the Environmental Protection 
Agency. Each chemical to be used and its application constraint 
shall be approved in \,/riting by the AUTHORIZED OFFICER prior to 
use. 

B-3. SANITATION AND WASTE DISPOSAL 

A. IIHaste" means all discarded matter, including but not 1 imited 
to human waste, trash, garbage, refuse, barrels and drums, 
petroleum products, ashes, and equipment. 

B. All waste generated in construction, operation, maintenance, and 
t"ermination of the PIPELINE shall be removed or othenJise dis
p~sed·of in a manner acceptable to the AUTHORIZED OFFICER. 

8-4. EROSION CONTROL AND RESTORATION 

A; GRANTEE shall perform all PIPELINE construction, operation, 
maintenance and temination activities so as to minimize dis
turbance to vegetation. 

B. GRANTEE's design of the PIPELINE shall provide for the construc
tion of control facilities that will avoid or minimize erosion. 

c. GRANTEE shall co~struct erosion control facilities to avoid or 
minimize indlJced and accelerated erosion and to lessen the 
possibility of forming new dr~inage channels resulting from 
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... :" . . ... ~:, .-, PIPELINE activities. Such control facilities, where required, 
may include but shall not be limited to berms, dikes, and 
stilling basins as may be appropriate and approved by the 
AUTHOR IZED OFF I CER. 

D. GRANTEE shall restore all disturbed areas on FEDERAL LANDS to 
the satisfaction of the AUTHORIZED OFFICER. Restoration prac
tices, as determined by the needs for, specific sites, may 
include but shall, not be limited to seeding, planting, mulch
ing, and the placei:Jcnt of r.1at binders, soil binders, rock or 
gravel blankets, or structures. 

E. ,In construction, operation and r.1aintenance of the PIPELINE, 
GRANTEE shall: 

(1) Leave all cut-and-fill slopes in a stable condition with 
sufficient and appropriate vegetation cover to minimize 

__ .erosion. 

(2) 

(3) 

(4 ) 

Dispose of all J;-)aterials from access roads, haul ramps, 
bel-ms, di kes,' and other earthen stl-uctures as approved in 
writing by the AUTHORIZED OFFICER. 

Dispose of all vegetation, overburden, and other filaterials 
.r~~oved during clearing operations in a manner approved in 

\',ri ti ng by the AUTHOR IZED OFF I CER. 

In~ediately remove all equipment and supplies from the site 
upon completion of restoration. 

8-5. EXCAVATED MATERIAL 

GRANTEE shall stockpile 'surface materials taken from disturbed areas 
and utilize them during restoration \' .. hen required in '",riting by the 
AUTHORIZED OFFICER. GRANTEE shall dispose of excavated material in 
excess of that required to backfill around any structure, including 
thepipe, in a manner approved in'I'/riting hy the AUTHORIZED OFFICER. 
~here appropriate, approval will be given in NOTICES TO PROCEED. 

8-6. DISTURBANCE OR USE OF STREAMS AND WATER SOrlES 

A. All activities of GRANTEE in connection with the PIPELINE that 
may create new lakes, drain or fill existing lakes, signif
icantly divert natural drainages and surface runo&f, perma
nently alter. stream or ground v/ater hydrology, \\'etlands, or 
significant areas of streal;]beds, are prohibited except as 
provided in NOTICES TO PROCEED. 

B. GRANTEE shall not develop wells or utilize ,surface water sources 
on FEDERAL LANDS for the construction, operation, maintenance, 
or tenllination of the f'Ir[LIr~E without the prior vJritten 
approva 1 of the AUTIIOH I ZED OFF I CER. 

C. GRANTEE shall reconstruct water diversion or containment levees 
and ditches disturbed hy construction of the PIPELlt,E to the 
satisfaction of the AUTHORIZED OFFICER following construction 
and prior to operation. 
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'£-7. IDENTIFICATION AND PROTECTION OF HIStORIC AND CULTURAL RESOURCES 

A. GRANTEE shall implement a program for the identification, evalua
tion, and protection of historic and cultural properties on both 
FEDERAL LANDS and nonfederal lands that might be affected by the 
system (as that term is defined at 43 C.F.R. Sec. 2880.0-5(j)). 
This program shall be developed by GRANTEE in consultation with 
the AUTHORIZED OFFICER. The programtshall be consistent, as 
applicable, "lith BU~ Manual provisions and instruction memoranda; 
the "PI-oposed Guidelines for Recovery of Scientific, Prehistoric, 
Historic, and Archeological Data: Methods, Standards, and Report-

. ;ng Requirements" (including appendices thereto), 42 Fed. Reg. 
, 5374-5383, January 28, 1977; the "Guidelines for Level of Docu

mentation to Accompany Requests for Determinations of Eligibility 
for Inclusion in the National Register," 42 Fed. Reg. 
47666-47669, September 21, 1977) and the regulations of the 
Advisory Cou~cil on Historic Preservation (36 C.F.R. Part 800). 
The ~rogram shall include provisions for dealing with all proper-
ties in or eligible for inclusion in the National Register which 
might be affected 'by constl-uction, operation, maintenance, and 
termination of the PIPELINE, and with previously unidentified 
historic and cultural properties discovered during construction, 
operation, maintenance, and termination of the PIPELINE consistent 
\',lith Section B-8 belm·l. The program shall be submitted to the 
AUTHORIZED OFFICER for approval and shall be used as the basis for 

. compliance with Section 106 of the National Historic Preservation 
Act of 1966, as amended, 16 U.S.C. Sec. 470f. GRANTEE shall 
provide periodic reports on the status of implementation of the 
program at the AUTHORIZED OFFICER's request. If the AUTHORIZED 
OFFICER determines that actions taken by GRANTEE to implement the 
program are inconsistent with the program, he may require such 
actions to be stopped pending modification to make them 
cons is tent. 

B. Any NOTICE TO PROCEED may contain such conditions as the 
AUTHORIZED OFfICER determines. to be proper in order to avoid, 

. mitigate, or minimize any adverse effects that the authorized 
activity might have on historic and cu'ltural properties, consist
ent with provisions of Stipulation B-7, A. 

C. GRANTEE shall advise the AUTHORIZED OFFICER of actions to be 
taken on nonfederal lands pursuant to the program developed 
under_ Stipulation B-7, A. If the AUTHORIZED OFFICER determines _. 
that such actions of GRANTfE are inconsistent with this program, 
he may require such actions to be stopped pending modification to 
make them consistent with the program. 

D. GRANTEE shall not proceed \',lith any ground-disturbing activities 
on nonfcderal lands until the AUTHORIZED OFFICER has been noti
fied and has had an opportunity to specify conditions under 
which such activities shall be conducted in order to avoid, 
mitigate, or minimize any adverse effects on historic and cul
tural properties, consistent 0ith the provisions of Stipulation 
8-7, A. 



: B-8. PRCSlYVATIOlJ OF SCIeNTIFIC, HISTOIUC, OR /\Ri.II[OI.OGICAL RESOURCES 
ENCOU~TERED IN THE COURSE OF EXCAVATING, ETC. 

A. 

B •. , 

C. 

D. 

GRANTEE shall cmrloy one or r.lore project archeologists, v/ho 
shdll be available either to inspect or consult Hith GRANTEE, 
at all ti~es during ground-clearing, digging, ~rading, and 
excavating activities on both FEDERAL LA~DS dnd nonfederal 
lands. The archeologist(s) shall be, of professional level as 
defined in 42 Fed. Reg. 5382, Appendix C (January 28, 1977) dnd 
shall be approved by the AUTHORIZED OFFICER. 

If GRANTEE encounters any resource that may be of prehistoric, 
historic, or cultural significance during the course of project 
construction activities that \'I2S not irlentified during Hork 
conducted under Stipulation B-7, GRANTEE shall stop such activ
ity that might disturb the resource and contact a project 
archeol ogi st. 

I·!hen contacted concerning such a discovery, a project 
archeologist shall either inspect the. resource or o~tain from 
persons at t~e location a description of the resource, and 
shall either instruct the workers on moasures to bci taken in 
order to aVDirl, mitigate, or ~ini~ize adverse inpacts or 
preserve data (including relics and specimens) or shall 
authorize resumption of \'Iork without instructions. 
Instructions shall be consistent with the progran developed 
pursuant to Stipulation B-7, A. Work may resu~e in the 
immediate area of the discovery as soon as a project 
archeologist has been contacted and has had an opportunity to 
inspect or consult with the workers and to give instructions 
concerning ways to avoid, mitigate, or minimize impacts, or 
recovered data. . 

If the project archeologist believes that the discovel'y is 
highly significant, he shall, prior to giving any instructions 
or authorizing any resumptiqn of work under the rreceding 
paragraph, notify the AUTHORIZED OFFICER of the discovery and 
the instructions or authorizations h~ plans to give. Upon such 
notification, the AUTHORIZED OFFICER ~ay, if he agrees that the 
discovel'y might be hiQhly significant. require that \'Iork remain 
suspended until he can insrect the discovery. The J\UTHORIZED 
OFFICER may keep work suspended for up to 48 hours after being 
contacted. If the AUTHORIZED OFFICER has not Flade an onsite 
inspection or given instructions for treatment of the resource 
by the end of this 48-hour period, the project arcr.eologist may 
proceed with his planned instructions or authorizations. 

E. GRANTEE's archeologist shall keep a \~ritten record of all 
contacts and actions taken according to paragraph B, C, and 
D. of this Stipulation •. 
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F. GRA~T[E hereby \'/aives any ri0ht to cOI;'ipensation for damages 
resulting from delays in construction or other activities or 
temporary loss of the use of pri vate or other nonfederal 1 ands 
under section 4(d) of the Archeological and Historic Preserva
tion Act of 1974, 88 Stat. 175, 16 U.S.C. Sec. 469a-2(d). 

8-9. ENDANGERED AND THREATENED SPECIES 

A. This Grant is conditioned on compliance VJith Section 7 of the 
Endangered Species Act of 1973, as amended, "16 U.S.C. Sec. 
1536, on both FEDERAL LANDS and nonfederal lands. 

B. NOTICE TO PROCEED shall not be issued for FEDERAL LANDS until 
the AUTHORIZEO" OFFICER has determined that such authorization 
will not violate said provision of law. Any NOTICE TO PROCEED 
may contain" such conditions as the AUTHORIZED OFFICER 
determi nes to he necessary to avoid the 1 ikel i hood of jeopardy 
to the continued existence of any threatened or endangered 
species or any species proposed to be so listed, or to avoid 
the likelihood of destruction or adverse modification of 
habitat of any such species \'/hich are designated or proposed to 
be designated as critical. 

'C. With regard to nonfederal lands, in areas specified pursuant to 
the provisions of the next paragraph, GRANTEE shall not engage 
in any activity which could be reasonably foreseen to have the 
potential for affecting any endangered or threatened species or 
their habitat, until GRANTEE has obtained written notification 
from the !\UTHOR I ZED OFF I CER that such act i vi ty is not 1 ike ly to 
jeopardize the continued existence of any such species and is 
not likely to reslllt in the destruction or adverse filodification 
of critical habitat of any such species. Such notification ~ay 
specify such conditions as the AUTHORIZED OFFICER determines 
necessary to avoid the likelihood of jeopardy to the continued 
existence of such species or the likelihood of destruction or 
adverse modification of critical habitat. . 

D. The AUTHORIZED OFFICER shall specify for GRANTEE the geo
graphic areas \"there it is thought such species or critical 
habitat might be encountered, and where written clearance is 
therefore required under the preceding paragraph, and shall 
explain \lhy the area is sensitive. These specified areas and 
explanations may be revised Hhenever the AUTHORIZED OFFICER 
determines it to be necessary. 

8-10. FISH AND WILDLIFE PROTECTION 

"A. GRANTEE shall design, construct, operate; filaintain, and ter
minate the PI PF.:LI~I[ so as to assure free passage and movement 
of fish. The MlTHORIZEO OFFICER may, after review of proposed 
designs and construction pl~ns, approve temporary blockages 
because of instreal;) construction activities. 
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B. GRM;TFE sha 11 screen pUlilP intakes \,Ihr.re I-later is \'ti thdrcHn on 
HDERAl lAiWS so as to filinilflize entraplilent of fish. Rer;)oval 
of Hat e r, til n i n g, s c r c ens i lea n d \'1 d t C r \'I i t II d r a \'I a 1 site s s hall 
be subject to approval by the AUTHORIZED OFFICER. 

c. GRANTEE shall design and construct the PIPELINE so as to 
assure free rassa~e and move~ent of big game animals. The 
AUTHORIZED OFFICER may require skip-trenching in sensitive 
migration routes or areas determined by him to be critical for 
timely big gal:le rnover.1cnt. 

D., GRANTEE's activities in connection \-lith the PIPELINE in key 
fish and wildlife areas fila~ be restricted by the AUTHORIZED 
OFFICER during periods of fish and wildlife breeding, nesting, 
spal'Jning, lambing, or calving activity, and during major 
migration of. fish and wildlife. The AUTHORIZED OFFICER shall 
advi.se GRANTEE of the restrictive action in advance of a 
NOTICE TO PROCEED. 

B-11. CLEARING 
~. 

kj '-lJ~ GRANTEE shall identify approved clearing boundaries on the ground 
... :r>,/Y' for each construction segr;)ent on FEDERAL lA~mS prior to beginning 
0·1"'" .¥ {,J • c.learing operations. All vegetative material outside cleadng 
~ c/) ::J.l:)-X, boundaries are reserved from cutting and removal except as 

_ ~y ~_}~u design~ted by the AUTHORIZED OFFICER. 

~ 8-12. OFF RIGHT-OF-WAY TRAFFIC 

-7' 
-
-
-
-
-
-

-

,GRANTEE shall not operate mobile ground equipment on FEDERAL LANDS 
off the RIGHT-OF-WAY, access roads, State highways, or authorized 

.areas; unless approved ~n writing by the AUTHORIZED OFFICER or when 
necessary in emergencies to prevent harm to any person or property. 

B-13. AESTHETI CS 

ft. GRANTEE shall consider aesthetic values in planning, construc
tion,and operation of the PIPELl~E. The AUTHORIZED OFFICER 

. f bl \ - h d t may lfnpose reason_a __ ~r.eClul reiaents as e. eems necessary 0 

protect ae~the(ic values. 

8. In order to minimize visual impacts, GRA~TEE-shall submit a -
landscaping plan, including a color scheme for exposed 
portions of the PIPELI~E, to the AUTHORIZED OFFICER for 
appl-oval. 

8-14. USE OF EXPLOSIVES 

'GRANTEE shall submit a plan for overall use and storage of 
explosives, including but not limited to blasting techniques, to 
the AUTIIORIZED OfFICER for approval. 
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8-15. REPORTJrlG OF OIL f\f\O HAl/~RDOUS Mf\TERIALS DISCHI\RGES 

A. In accordance with applicable law, GRANTEE shall give notice of 
any spill, lC2k.Jge, or discharge of nIL or other hazarciolJs 
substances in connection with the construction, operation, 
maintenance or tennination of the PIPELINE to: (1) the AUTHORIZED 
OfFICER and (2) such other Feocral and,State officials as are 
required by lew to be given such notice. I\ny oral notice to 
the r~UTHORIZED OFFICER shall be confirmed in ,(/riting as soon 
as possible. Reports to the AUTHORIZED OFFICER shall be made 
as follows: 

(1) Spillage of any amount of oil, pesticides or other 
haz,ll'dous I;late'rials into \'Iaters or .\'vetlands shall be 
reported to the AUTHORI ZED OFF I CER ililiTledi ate ly. 

(2) - Spillage of less than ten (10) barrels during one inci-
dent, not involving waters or wetlands, shall be cumulatively 

"repol'ted every. thirty (30) days. 

(3) Spillage of ten (10) barrels to one hundred (100) barrels 
during one inCident, not involving \'Iaters or wetlands, 
shall be reported within twenty-four (24) hours •. 

(4) Spillage of over one hundred (100) barrels during one 
incident, not involving waters or wetlands, shall be reported 
immedi ate 1.)'. (Immedi ate ly sha 11 be i nt erpreted to mean 
\'Iithin four (4) hours of discovery by GRANTEE.) .. 

13. GRANTEE shall i.nstall and elilploy a commerCially proven "state of 
the art" leak detection system for the detection of OIL leaks 
along the PIPElI~E. A plan for such system shall be sub-
mitted to the AUTHORIZED OFFICER for his approval at least 
oTie hundred and eighty (lSO) days prior to filling the PIPELINE 
with OIL. : 

B-16. ... cornl NGENU-El-AN-S 

A. GRANTEE shall submit a PIPELINE contingency plan to the 
AUTHORIZ£O OFFICER. The plan shall conform to the require

"/' ments of 49 C.F.R., Part 195, and shall outline the steps to 
~/ be taken in the event of a failure, leak or explosion in the 

~
- /1 PIPELINE. The plan shall be approved in writing by the J ,.),' AUTHO~~ 1 Z~O OFF I CER and GRAiHEE sha 11 "demonst ~at: its capabil ity 

\l I\~~ and readlness to execute the plan pnor to fl111ng the PIPELINE 
07" wi thO I L. 

B •. GRANTEE shall, as appropriate, update the plan and methods of 
implementation thereof, which shall be subl;"]itted to the 
AUTHORIZED OfFICER for his written approval. 
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C-1. 

Q.~ 
C-2. 

TECHNICAL 

PIPELINE STANDARDS 

GRANTEE shall comply \'lith Department of Transportation P.egulations, 
49 C.F.R., Part 195, "Transportation of Liquids by Pipeline". 

SPECIAL STANDARDS 

A. GRANTEE agrees that the design of the PIPELINE shall provide for 
remotely controlled main line block valves at each pUDP station. 
Block and check valves, in addition to those reql1il~ed in 49 
C.F.R., Section 195.260, may be required at stream crossings 
determined by the AUTHORIZEO OFFICER to be sensitive \'lith 
respect to anadromou~ fish habitats or po~able \'later supplies. 

,I' 

__ V'B. GRANTEE shall inspect the PIPELINE girth vlelds in accordance 
with 49 C.F.R., Part 195, using r2diographic or other nonde
structive inspection techniques to assure compliance with defect 
acc~p.J9.£i 1 it,}' standards • ...,.,.._. ~.--...... 

,-". - ~ 

/-C. GRANTEE shal~ provide for inspection of PIPELINE construction--in ........... ' 
, ~ordance \-nth 49 C.F.R., Part 195, Subpart O. __ ./ 

- '------------_ ... _--- ---- -.- -.- -- -- -'-. .- ~ .--.-; ._" ... " -----

D. 'GRANTEt shall test the PIPELINE hydrostatically in accordance 
with 49 C.F.R., Part 195, Subpart E, and shall make available to 
the AUTHORIZED Or-FICER a copy of the hydrostatic test plan at 
least thirty (30) days prior to conducting such tests. 

E. GRANTEE shall provide detailed plans for corrosion control that 
meet the requirements of 49 C.F.R., Part 195, and shall 
implement them in accordance vlith that Part. 

C-3. STANDARDS FOR ACCESS ROADS 

A. GRANTEE shall submit a horizontal aligni'llent plan and profile of 
each proposed permanent access ~oad and a horizontal alignment 
plan for each temporary access road for approval by the 
AUTHORIZED OFFICER. The permanent plan shall also include road 
widths, curve data, drainage facilities" and design. 

B. Permanent access roads on FEDERAL LANDS shall conform to the 
standards of BU·: r':anual 9113, latest edition, or FS!1 nODs 
whichever is appropriate. 

C. GRANTEE shall utilize existing roads in all areas on FEDERAL 
LANDS unless othenJise approved tly the AUTHORIZED OFFICER. 
GRANTEE shall Daintain such roads totally or on a prorata 
basis as determined by the AUTHORIZED OFFICER. 
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~-4. FAULT DISPLACEMENT 

A. GRANTEE's route design and construction plan on FEDERAL LANDS 
shall specify that the line of pipe will cross active seismic 
faults at angles that are between seventy (70) degrees and 
ninety (90) degrees, v:hen and Hhere possible, subject to the 
approval of the AUTHORIZED OFfICER. 

B. GRANTEE shall design the PIPELINE to withstand, ~ithout 
rupture, the maximum probable expected earthquake that may occur 
during the lifetime of the project, based upon consideration of 
regional tectonics within the existing geological framework • 

c-s. SLOPE STABILITY 

- ~ . Where practicable iri locating the PIPELINE, GRANTEE shall avoid areas 
.--. \\"J) -- ~subject to mudflm'ls, landslides, mudslides, avalanches, rock falls, 

\)r~l and other types of mass mover.:ents. Hhere such avoidance is not 
-. / !.6~ pract i cab 1 e, the P I PEL! r!E. des i gn sha 11 provi rie measu res to prevent 
\,Y ~. \ ' the occurrence of, or protect the PIPELINE against the effects of, 

\\t . . mass movements. . .. IVy 

.. ..,. 
-
-
.' 

-
-

C-6. STREAI~ AND FLOODPLAIN CROSSINGS AND EROSION 

A. For each region through vlhich the PIPELINE passes, the PIPELINE 
shall be designed to vlithstand or accommodate the effects 
(including runoff, stream and floodplain erosion, meander 
cutoffs, and lateral migration) of those meteorologic, 
hydrologic (including surface and subsurface), and hydraulic 
conditions considered reasonably possible for the region. Th~ 
following standards shall apply to such PIPELINE design. For 
stream crossings and portions of the PIPELINE within the 
fl oodpl ai n: . 

(1) The depth of channel scour shall be establ ished by appl~o
priate field investigations' and theoretical calculations 
using those combinations of \'/ater ve10city and depth during 
a lOO-year flood occurrence. The cover over the pipe will be 
equal to the computed scour, based on a lOO-year flood occur
renc~, plus four (4) feet unless solid. rock is encountered in 
the streambed, in which case the cover may be reduced to 
eighteen (18) inches~ 

(2) For overhead crossin9s, comparable analysis shall be made to 
ensure that support structures are adequately protected from 
the effects of scour, channel migration, and undercutting. 
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(3) In \'/ctlaflds and floodplains, aprropriate construction 

procedures shall be used wherever there is potential 
channelization along the pipe. 

(4) The pipe trench excavation shall stop an adequate distance 
from the water crossing to leave a protective plug (unexca
vated materi a 1) at each bank. These pl ugs sha 11 be 1 eft in 
place until the streambed excavation is complete and the 
pipe laying operation is begun. The plugs shall be 
backfilled with stable material as soon as the pipe is 
laid. 

B. GRANTEE shall make te!:lporary access to the RIGHT-OF-~'!AY over 
stream banks by-cutting the banks rather than by using fill 
ramps, unless otilenlise approved in writing by the AUTHORIZED 
OFFICER. \·:here ramps are approved, GRANTEE shall re!;10Ve them 
upon ter::1ination of seasonal or final use. Ramp r.:atericls shall 
be disposed of in a manner approved in writing by the AUTHORIZED 
OFFICER. 

C-7. CULVERTS AND BRIDGES 

Culverts and bridges necessary for maintenance of the PIPELINE shall 
be designed to accommodate a 50-year flood in accordance with 
cl~iteria establ ished by the I;merjcan Association of State High'day '- .. 
Officials and the Federal Highway Administration. 

C-8. CONSTRUCTION AND OPERATION 

A. GRANTEE shall confine bedrock excavation and excavated l;1aterial 
-within the RIGHT-OF~WAY or authorized areas.-

B. GRANTEE shall dispose of rocks displaced during excavation in a 
manner acceptable to the AUTHORIZED OFFICER. 

c •. Unless otherwise authorized, -GRANTEE shall keep all construction 
activity withih RIGHT-OF-WAY 1 imits eicept for movement of 
equipment into and out of areas along authorized roadways. 

. ,.- -
D. GRANTEE shall rehlOve and dispose of, at sites approved by the 

AUTHORIZED OFFICER, all construction re~nants including but not 
limited to wood, ~etal- scraps,'containcrs, concret~ cleanouts, 
gravel and sand piles, pieces of equipl-;]ent, spilled OIL and 
other pollutants. - -

E. GRANTEE shall blade only those portions of the RIGHT-OF-WAY or 
other authorized areas required for project construction. 

F. GRANTEE shall spread any visible spoil to contour after the 
PIPELINE is covered,in order to reduce visual impact and to 
allDl'I for natural revegetation, anrl shall do so to the 
satisfaction of the AUTHORIZED OFFICER. _ 
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G. Unless othendse specified hythe AUTIlOlnZtD OffICER, the top 4 
to 6 inches of soil fro~ all areas which will be excavated for 
the PIPELINE shall be windrowed or GRANTEE may use excavation 
Jilethods for the PIPELINE \',h;ch \'lill enable such topsoil 
material to be placed.in a separate stockpile. This topsoil 
will be redistributed evenly over the disturbed area after 
backfilling is complete. 

H. Durin~ construction operations, GRANTEE shall provide adequate 
warning devices (such as signs, flares, warning lights, or 
flagmen) at frequently used road intersections or crossings to 
warn the public and construction workers of potent;~l traffic 
hazards. The AUTHOR IZED OFF I CER sha 11 detcnni ne the adequacy of 
such Harning devlc·es. Skiptrenc.hing may be required by the 
AUTHOP.IZED OFfICER at designated sites to'a1101,t" passage by 
vehi(;:.les and/or livestock and wildlife. 

I. Fences or access roads crossed by the PIPELINE shall have gates 
or cattle guards meeting BLM standards where required by the 
AUTHORIZED OFflCER. 
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YOU AND THE PIPELINE 

Information for 

Minnesota Landowners 

about the 

NORTHERN TIER PIPELINE PROJECT 

Published in Cooperation with the 

Minnesota Environmental Quality Board 

by the 

Northern Tier Pipeline Company 

February 1980 



EXHIBIT V-A 

RIGHT-OF-WAY AND EASEMENT AGREEMENT 

THE STATE OF MINNESOTA 
COUNTY OF KNOW ALL MEN BY THESE PRESENTS 

That the undersigned, 

hereinafter referred to as Grantor (whether one or more), 
for and in consideration of Ten Dollars ($10.00) and other 
good and valuable consideration, the receipt and sufficiency 
of which is hereby acknowledged, and the further consideration 
of 

Dollars 
~~--------------------~~~~----~~--~--~----~--~~---($ ) to be paid by Grantee should same 
become payable as hereinafter provided, does hereby grant, 
bargain, sell and convey unto NORTHERN TIER PIPELINE COMPANY, 
a Delaware corporation, its successors and assigns, herein 
referred to as Grantee, an indefeasible, perpetual, exclusive 
easement for a pipeline right-of-way to survey, construct, 
maintain, inspect, patrol (including air patrol), identify, 
operate, protect, repair, alter, replace, change the size of 
(prior to construction), relocate, and remove a buried 
pipeline and appurtenances (including valves, markers, 
corrosion control equipment), for the transportation of oil, 
and the products or derivatives thereof, upon and along a 
route to be agreed upon by Grantor and Grantee, said right-
of-way being feet in width and extending 
feet on the side of the center line of the pipeline 
and extending feet on the side of the 
center line of the pipeline installed hereunder, together 
with the right to use a strip of land feet in width 
adjacent to the said right-of-way upon the side thereof 
selected by Grantee and running the length thereof, as 
temporary work space during construction of said pipeline, 
on, over, under, .across and through the following described 
lands of which Grantor warrants they are the owners in fee 
simple, situated in County, State of 
Minnesota, to wit: 

. 
Grantor agrees to execute and deliver to Grantee without 

additional compensation any additional documents needed to 
correct the legal description of the easement area to conform 
to the right-of-way actually occupied by the pipeline. 

Grantee shall make payment to Grantor of the further 
consideration of 

($-----------

77/B21/280 

Dollars 
hereinabove referred to before commenclng 
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I EXHIBIT V-A (Continued) 

work for laying the pipeline on the above-described land of 
Grantor. If such further consideration is not paid within 

from the date hereof, Grantee will release 
this easement, and upon such release neither party hereto 
shall have any further rights, obligations or liabilities 
hereunder. 

TO HAVE AND TO HOLD unto said Grantee, its successors 
and assigns, together with the right of unimpaired access to 
said pipeline and the right of ingress and egress on, over 
and through Grantor's above described land for any and all 
purposes necessary and incident to the exercise by said 
Grantee of the rights granted hereunder, with the further 
right to maintain said right-of-way herein granted clear of 
undergrowth and underbrush. The said right of ingress and 
egress shall be along the most reasonable and direct route 
to the point of such construction, inspection, repair, 
replacement, maintenance or removal, and shall include the 
right to use existing and established roads and trails and, 
upon Grantor's permission, the right to use Grantor's other 
lands adjacent to the easement strip. 

Grantor, however, reserves the right to cultivate and 
use the ground within the parcel of land and property covered 
by this instrument, provided that such use shall not, in the 
opinion of Grantee, interfere with or obstruct Grantee in 
its exercise of the rights and privileges herein granted, or 
create any actual or potential hazard to the pipeline and 
related facilities ultimately installed therein. Grantor 
specifically covenants and agrees not to construct buildings 
or structures on that portion of their lands and property 
covered by this instrument, and this agreement on their part 
shall be considered as a covenant running with the land and 

.binding upon the Grantor, their heirs, executors, administrators, 
successors and assigns. 

In addition to the above consideration, Grantee agrees 
to repair or to pay for any actual damage which may be done 
to growing crops, timber, fences, buildings, underground 
drain tile or other structures directly caused by Grantee 
exercising any rights herein granted. Said damages, if not 
mutually agreed upon, shall be ascertained and determined by 
arbitration, in accordance with the rules of the American 
Arbitration Association, by three (3) disinterested persons: 
one to be appointed by Grantor, one to be appointed by 
Grantee and the third to be appointed by the two so first 
appointed as aforesaid; the award of such three (3) persons 
shall be final and conclusive. 

THE PIPELINE CONSTRUCTED HEREtnIDER BY GRANTEE ACROSS 
ANY PORTION OF THE ABOVE-DESCRIBED LAND \VHICH I SUNDER 
CULTIVATION SHALL, AT THE TIME OF THE CONSTRUCTION THEREOF, 
BE BURIED TO SUCH DEPTH AS WILL NOT INTERFERE WITH GRANTOR'S 

77/B22/280 
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EXHIBIT V-A (Continued) 

USE OF SAID LAND FOR NORMAL CULTIVATION REQUIRED FOR THE 
PLANTING AND TENDING OF CROPS. 

WAIVER OF DEPTH OF COVER REQUIREMENT 

GRANTEE IS REQUIRED BY MINNESOTA LAW (MINN. STAT. 
1161.06) TO BURY THE PIPELINE TO A MINIMUM DEPTH OF 4-1/2 

FEET UNLESS THE REQUIREMENT IS WAIVED BY GRANTOR. GRANTOR 
IS AWARE OF THE REQUIREMENT, AND KNOWS THAT THEY CAN INSIST 
THAT GRANTEE MEET THE REQUIREMENT. GRANTOR ALSO KNOWS THAT 
IF THEY SIGN THE WAIVER BELOW THIS PARAGRAPH, GRANTEE WILL 
NOT BE REQUIRED BY LAW TO BURY THE PIPELINE TO A MINIMUM 
DEPTH OF 4-1/2 FEET, BUT THAT UNDER THE PRECEDING PARAGRAPH 
OF THIS DOCUMENT GRANTEE WILL BE REQUIRED TO BURY THE PIPELINE 
SO AS NOT TO INTERFERE WITH GRANTOR'S USE OF THEIR LAND FOR 
NORMAL CULTIVATION REQUIRED FOR THE PLANTING AND TENDING·OF 
CROPS. BY SIGNING THIS DOCUMENT IN THE SPACE BELOW THIS 
PARAGRAPH, GRANTOR WAIVES THE REQUIREMENT UNDER MINNESOTA 
LAW (MINN. STAT. 1161.06) THAT GRANTEE BURY THE PIPELINE 
TO A MINIMUM DEPTH OF 4-1/2 FEET. IF GRANTOR DOES NOT WANT 
TO WAIVE THE REQUIREMENT, THEY SHOULD NOT SIGN THIS DOCUMENT 
IN THE SPACE BELOW THIS PARAGRAPH. GRANTOR ACKNOWLEDGES 
THAT THEY HAVE READ THE WAIVER AND UNDERSTAND IT. 

The rights herein granted are divisible and assignable 
in whole or in part. 

special provisions and/or restrictions to be added to 
this agreement, if any, are attached on Exhibit 

This instrument contains the entire agreement of the 
parties; there are no other or different agreements or 
understandings between the Grantor and the Grantee or its 
agents; and that the Grantor, in executing and delivering 
this instrument, has not relied upon any promises, induce
ments, or representations of the Grantee or its agents or 
employees, except such as are set forth herein. 

The terms, covenants and provisions of this Right-of
Way and Easement Agreement shall extend to and be binding 
upon the heirs, executors, administrators, personal representatives, 
successors, and assigns of the parties hereto. 

77/B23/280 
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EXHIBIT V-A (Continued) 

IN WITNESS WHEREOF, the Grantor herein has caused this 
instrument to be duly executed this day of 
19 ---

STATE OF MINNESOTA 

COUNTY OF 

EXHIBIT V-A (Continued) 

ACKNOWLEDGEMENT ' 

) 
) 
) 

ss. 

The foregoing instrument was acknowledged before me this 
day of , 19 , by 

Notary Public 
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Testimony Prepared in Support of HB 799 

Judiciary Committee 

February 19, 1981 

My name is David Adkisson. I live in ~'issoula and I am here to 

urge this committee to support HB 799, in particular the provision that 

would have the Public Service Commission take into account the need of 

a proposed project in granti ng eminent domain ri ghts. t·1y perspective 

comes from having followed the status of and need issue surrounding the 

proposed Northern Tier Pipeline. We are all aware of the role Montana 

now plays and the ever increasing role this state will play in our 

country's energy needs. This state will be impacted by energy development. 

t10ntanans wi 11 sacri fi ce to some degree in the quality of thei r 1 i ves 

because of this. I believe people are willing to sacrifice some freedoms 

to help the country in its energy problems for a proven need - doing so 

for unneeded projects remains another question. The Northern Tier 

project was and remains a hotly contested item when it pertains to need 

among a broad spectrum of interests - business, the federal and state 

governments, the financial community and private landholders and citizens. 

In this state Northern Tier Pipeline was legally exempted from the 

Major Facilities Siting Act and the associated review procedure. The 

project also received eminent domain status from the Public Service 

COlTlTlission by simply writing that body to advise it of the company's 

intent to serve as a common carrier. Even though the state conducted a 

study of the project for its environmental impact statement, it has had 

little voice in the basic issues of need, siting, and quality of 

construction except for short sections of state land along the route. 



Last fall I wrote the other Public Service Commissions throughout 

the country and obtained information on their rules for granting eminent 

domain status and regulating pipelines. I then wrote a paper to the 

Montana Public Service Commission urging them to take a stronger role in 

the Northern Tier matter and become responsible for their action of 

granting eminent domain. My argument was based on current Montana law 

and the practices of PSC's in other states. I want to briefly summarize 

those practices and also submit for the record a copy of that paper. In 

closing I feel that the type of legislation proposed in HB 799 would do 

much toward insuring landowner rights and interests and in avoiding the 

sort of problems that came up with Northern 
Tier.J~$.JL 

David B. Adkisson 



NORTHERN TIER PIPELINE 

AND 

MONTANA PSC RESPONSIBILITY 

David B. Adkisson 

December 17, 1980 



Montanans now find themselves struggling with the problems that come from energy 

development. The people of Montana seem willing to assume their fair share in 

the United States' effort to become energy independent, however, they do not 

want the state to become a "national sacrifice area" for unnecessary projects. 

For example, government studies on the proposed Northern Tier Pipeline, which 

would run through Montana, have not found a clear and basic need for the 

project. Yet, despite such findings both by state and federal agencies, 

Northern Tier received backing by the President. 

Given this symbolic federal approval of Northern Tier, frustrated landowners, 

whom the siting of the pipeline would affect, have turned to state government 

for help to protect their interests. However, they have found little security 

here, either. Normally, a project the size of Northern Tier would go through 

state review under the Montana Major Facilities Siting Act. This law looks at 

public need, environmental problems and siting: under it a board of appointed 

citizens makes a decision either against or for the project (with stipulations). 

They do this after detailed environmental, social and economic analysis and 

public hearings. However, the legislature, in making this law, exempted pipe

lines from the requirements of the act. 

This problem compounds another problem. Northern Tier Pipeline Company was 

legally granted the state's power of condemnation of private property, eminent 

domain. This happened because a little-known law exists which gives, without 

discretion, eminent domain status to any common carrier. A company must simply 

write the Public Service Commission (PSC) to inform it of the company's inten

tion to serve as a common carrier - this automatically gives the company eminent 

domain. These two situations seemingly give Northern Tier a free rein in 

Montana. 
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Although, the Northern Tier project escapes review by state agencies, a 

citizen's group in Western Montana, the Northern Tier Information Committee 

feels a lack of strong state involvement will abuse other laws. Their logic 

runs like this. The Montana Constitution guarantees citizens the right to a 

clean and healthful environment. Another law, the Montana Environmental Policy 

Act (MEPA) fulfills, in part, the Constitution's mandate to protect the 

"envi ronmental 1 ife support system ll
, MEPA requi res the state to do thi s by 

assessing the environmental consequences of anything the state does that may 

have a potential major effect on the environment. MEPA links the actions of 

state agencies to the Constitution. Furthermore, the Committee feels the 

granting of eminent domain status to a private corporation to construct and 

operate a pipeline the size of Northern Tier amounts to a major state action. 

Therefore, they say the granting of eminent domain itself should be the subject 

of environmental review. Logically, the failure of the PSC to require an 

environmental review, upon granting eminent domain, violates MEPA and the rights 

of the citizens of Montana. 

Although state law describing the PSC's role in regulating pipelines does not 

explicitly call for environmental review, I feel other parts of the law allows 

the PSC to do so. In Chapter 13, it says, liThe commission shall have the 

power ••• to prescribe and enforce rules for the government and control of such 

conmon carriers in respect to their pipelines and facilities. It shall be its 

duty to exercise such power upon petition by any person showing a substantial 

interest in the subject. II Later, it states, " ••• all orders of the commission as 

to any matter within its jurisdiction shall be accepted as prima facie evidence 

of their validity." Furthermore, liThe recital herein of particular powers on 

the part of said commissioners shall not be construed to limit the general 
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powers conferred by thi s chapter. 111 I say thi s infers that the PSC has broad 

powers designed to respond to the legitimate concerns of the citizens of 

Montana. For example, if state help in selecting a centerline siting would 

better protect a landowner, then the PSC could require this. 

Public Service Commissions in a number of other states must address such 

questions as need and environmental compatibility before giving permission or 

granting eminent domain status to private corporations: forPSC's to do this is 

not unusual. I want to discuss some of the things these PSC's look at, but 

first I feel a short history of the Northern Tier Proposal will show why such 

reviews should take place. 

The Trans-Alaska Pipeline was built to the port of Valdez, Alaska rather than 

overland to tie into the crude oil distribution systems in Alberta, Canada. A 

surplus of Alaskan North Slope oil was expected to occur on the west coast of 

the United States because, in the mid-70's west coast refineries could only pro

cess so much of the less desirable IIsourll Alaskan crude. This coupled with the 

announcement by Canada of its plans to slowly curtail oil exports to the United 

States led to proposals by four companies to construct some ~pe of west to east 

crude transport system - Northern Tier was one of these. It intends to deliver 

at full through-put 933,000 barrels of oil per day from Port Angeles, Washington 

to Clearbrook, Minnesota. 

Much controversy arose over the amount of surplus the Alaskan field would pro

duce, as well as the amount of short-fall that would result in the northern tier 

of states because of Canadian shut-off of exports. This conflict lay not only 

between both private and federal agencies but between different parts of the 

federal government itself. However, the Department of Interior, in making its 
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report to President Carter, said that the supply of crude oil coming out of the 

North Slope would falloff sharply after 1985. They also said that the short

fall in the northern tier states would amount to about 140,000 barrels a day by 

2000. Of this amount, Minnesota would need 100,000 barrels and Montana 40,000. 

They foresaw no short-falls in Washington, Idaho, or North Dakota.2 Therefore, 

the projected deficit falls many times short of the amount Northern Tier expects 

to deliver. 

These findings point to one thing: the need for a west to east pipeline does 

not exist. Other facts support this conclusion. A report issued by Senator 

Henry Jackson in October 1979 found that West Coast refineries had changed to 

use more Alaskan oil. In fact, they could not obtain all they wanted. 3 

Furthermore, the current construction of a pipeline from near St. louis through 

Iowa to Minnesota will meet the crude deficit expected in that state.4 lastly, 

the deficit expected in Montana can easily be met by continuing an exchange 

program now in effect with Canada. (The Hydrocarbon Transit Treaty allows 

Canada to obtain oil for its eastern provinces via the United States while the 

western United States benefit from Alberta oi1.)5 Also, simply reallocating 

some Montana crude to remain in the state would make up part of the short-fall. 

(Doing this would not affect states that now receive this crude as they have 

other sources.)6 

When people look at Northern Tier in this light, they soon wonder why they 

should have to put up with the inconvenience and possible bad effects of such a 

project. People will sacrifice some freedom to help the country in its energy 

problems for a proven need - doing so for unneeded projects remains another 

question. To insure the best interests of Montanans, the Northern Tier 
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Information Committee has encouraged the state's Department of Natural Resources 
. 

and Conservation (DNRC) to sign a contract with the pipeline company which would 

create an office designed to act as a liason between all parties - the state, 

the federal government, the pipeline company and citizens. Such an office would 

provide advice to anyone wanting to find out about pipeline construction and 

use, and the likely problems. Moreover, the office would contact each landowner 

affected by the project to fully explain the construction of a large sized crude 

oil pipeline. The agency would also explain to landowners the way eminent 

domain proceedings occur and what could legally happen. Then, if a landowner 

should want any help, the state would help settle his problems. This office 

would also make sure the pipeline got built right. Qualified inspectors hired 

by the office would have stop work power to make sure contractors did their job 

well. For example, if during construction the contractor ignores a landowner's 

concerns, the state inspector could see the job was done right. Given the way 

the Trans-Alaskan Pipeline was built, these safeguards must become requirements. 

Although, the state and Northern Tier Company signed an agreement in July 1980 

setting up an Interagency Pipeline Task Force, it falls short of these basic 

requirements. Northern Tier does not want a well-informed number of landowners 

in their path. This means money, but it also means quality control and pro

tecting the rights of Montana citizens due to the building of an unneeded 

project. The DNRC suggested many methods to protect landowners rights and the 

environment in their Draft Environmental Impact Statement on Northern Tier. But 

because the pipeline was exempted from the Major Facilities Siting Act, these 

safeguards will remain only suggestions. Since, DNRC feels it has no legal 

right to require quality control promises from Northern Tier, each landowner 
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must draw up a just and protective easement agreement with the pipeline company 

on his own - this he does under the threat of eminent domain. This seems a bit 

like holding out a small piece of meat to a hungry lion in hopes that he won1t 

eat you and not knowing if your hand might go along with the meat. 

Now more than ever, the citizens of Montana need the Public Service Commission1s 

help in protecting their property rights. Indeed, PSCls in other states play 

such a role - and much earlier in the planning process. Public Service 

Commissions often grant eminent domain status, but after reviews of the proposed 

project. 

For example, in Iowa, the State Commerce Commission grants eminent domain status 

to common carrier pipelines, but first it holds a set of hearings to decide 

whether a permit for the project is justified. Their commission can regulate 

all pipeline construction, operation and maintenance. This includes inspection 

during all phases. Thirty days before filing a petition for the project with 

the Commission, the pipeline company must hold meetings in each county where 

property or rights will be affected. Also, the company must send each affected 

landowner a notice of the meeting by certified mail. (Such a method could serve 

to let people in Montana know how they will be affected.) Furthermore, the com

pany cannot purchase any easements prior to these meetings. After these 

meetings the company asks the Commission for a project permit. In granting the 

permit, the Commission first looks at the same questions covered in the Montana 

Major Facilities Siting Act - this also includes a report of the inconveniences 

and undue injury which will likely result to property owners. 

Later the Iowa commission holds a hearing about the petition to decide whether 

the proposed services will promote public convenience and necessity. Landowners 
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can object at this time; the Commission must consider these objections in making 

a decision. Then, if the project receives a construction permit each county 

board of supervisors may, by a majority vote, request for a qualified person to 

inspect construction within that county. His pay comes from an inspection fee 

of 50 cents per mile within the state for each inch in diameter of the pipe. 

The company must pay a similar fee to cover inspection throughout the lifetime 

of the pipe. An inspector can require any faults repaired immediately by the 

contractor at his expense. The Iowa commission. also oversees river and stream 

crossings. (In Montana local Soil Conservation District boards manage permits 

for stream crossings. A defacto pipeline route has resulted simply by filling 

in the dots on a map which represent the crossings that Northern Tier has 

received permits for. Carefully planned projects that address critical 

problems do not occur like this. Furthermore, the soil district boards, 

by-and-large, did not press Northern Tier for careful quality control in issuing 

permits.) These type of problems could hopefully be avoided under methods simi

lar to Iowa's. Iowa's rules do not hamper energy projects - the earlier men

tioned pipeline from Illinois to Minnesota attests to this. These rules do help 

to make sure such projects are built well. 7 

The North Dakota Public Service Commission also grants eminent domain to private 

compan; es - if they give a "certificate of site compatibi 1 i ty" and a route per

mit first. The state makes it a policy to route any transmission facility in a 

way that preserves the envi ronment and uses resources well. They ask any app 1 i

cant to submit a ten year plan that discusses the company's efforts to protect 

the environment, its work with land use planning agencies, and the projected 

demand. (These guidelines resemble the Montana Major Facilities Siting Act.) 

Applicants for a certificate of compatibility must show a need for their 
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project. The Commission can either refuse or grant it - with terms, conditions, 

or modifications. 

As in Iowa, a hearing must be held in every county crossed by any part of the 

pipeline. The company must notify landowners of the hearing 20 days in advance. 

Furthermore, the Commission while deciding on the certificate of compatibility 

must consider other routes proposed during the hearings. It must weigh, among 

other things, the proposed handling of adverse impacts, the orderly siting of 

the pipeline, its reliability and the wise use of resources. Economic reasons 

alone do not justify approval of siting in areas that deserve avoidance because 

of a fragile environment. 

After it issues a permit any displeased party can request a hearing with the 

Commission. Also, if a court determines that a company misrepresented facts to 

obtain easements with five or more landowners, the Commission can declare the 

easements void and revoke the permit for that section of the route. It can also 

revoke permits for failure to comply with permit conditions.8 These methods 

help to insure that affected property owners get treated fairly and that the 

pipeline gets built well - the type of measures the Northern Tier Information 

Committee has called for. 

The list goes on - Maryland, Wyoming, Kansas, Wisconsin, Colorado, and South 

Dakota public service commissions all decide on projects after looking at the 

need of the project and public interest. In Maryland, once again, affected 

landowners must be notified of the public hearing by certified mail 30 days 

prior to the hearing. 9 They also have a ruling that any disturbed property must 

be restored within seven days (30 days in bad weather) - an example of the kind 

of guarantee someone must try to get on their own in drawing up an easement 
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agreement with Northern Tier. Wisconsin and Maryland both grant eminent domain 

to common carrier pipelines - after considering alternatives to the project and 

deciding the project lies in the public interest. IO The Wyoming PSC and the 

Colorado Public Utilities Commission both have jurisdiction over pipeline 

construction, operation, maintenance, and termination. 11 Colorado emphasizes 

their broad governing powers which include both deciding on location or removal, 

if need be. The Kansas PSC acts this way also - with no specific written rules, 

but broad regulatory responsibilities. 12 In South Dakota the company must show 

a demand for the project and receive a permit from the PUC before beginning any 

construction. The burden of proof lies on the company to prove their project 

will not pose a threat to the environment or hamper the orderly development of 

the region. Also, local review committees assess the demands on housing, man

power, education and other social problems the project could cause. The 

Commission then makes a decision on granting or denying the permit. 13 These 

notions are no less important in Montana than South Dakota or any other state. 

Thus, because public service commissions are responsible for protecting the 

rights of citizens (in ways more than just regulating prices) and because they 

do so in many other states; I call for the Montana Public Service Commission to 

play an active role in saying where and how the Northern Tier Pipeline is to be 

built. 



FOOTNOTES 

1. Montana Public Service Commission, Statutes-Governing Public Utilities and 
Carriers, Chapter 13. 

2. Department of the Interior, Report to-the President: West to East 
Transportation Systems, October 15, 1979. 

3. Henry Jackson, Chairman, Senate Energy and Natural Resources Committee 
report on the west coast surplus of Alaskan North Slope crude oil, October 
15, 1979. 

4. Wall Street Journal, "Williams Pipeline and Koch to construct Midwest Oil 
Carrier", May 13,1980. 

5. Department of Interior from above. 

6. Montana Department of Natural Resources and Conservation, Draft 
Environmental ImpactStatement-on-the-ProposedNorthern-T ierSystems, 
November 1979. 

7. Iowa State Commerce Commission correspondence, August 5, 1980, and statutes 
governing Regulation of Carriers, Chapter 479, Code of Iowa 1979, (Chapter 
250-10) 

8. North Dakota Public Service Commission, Energy Conversion and Transmission 
Facility Siting-Act, July 1979. 

9. Maryland Public Service Commission, Annotated Code of Maryland, Section 
341A, Article 23. 

10. Ibid and Wisconsin Public Service Commission correspondence, August 4, 
1980, and statutes describing Eminent Domain, Chapter 32. 

11. Wyoming Public Service Commission correspondence, July 31, 1980, and 
Colorado Revised Statutes, Title 40-1-103. 

12. Kansas State Corporation Commission correspondence, November 19, 1980, and 
Kansas Statutes Annotated, Chapter 66. 

13. South Dakota Public Utilities Commission correspondence, August 13, 1980, 
and SDCL Chapter 49-418 (Energy Conversion and Transmission Facilities) and 
Administrative Rules of "South Dakota, Chapter 20:10:22. 
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Mr. Chairman and Honorable Memcers of the Committees 

My name is Robert P. Wilson, and I own a cattle ranch near 

'Bainville,~in Roosevelt County. I became interested in eminent 

domain law during my negotiations with the Northern Border Pipeline 

Company. Three days ago, Northern Border chose to condemn a 

100 ft. strip of land across 2~ miles of my property. They chose 

to condemn rather than fence their right-of-way--even though the 

Soil Conservation Service, the DQpartmQnt of NatlJr~J ;g8~OUrGQs, 

the Department of Natural Resources, and the Pipeline Company 

themselves admit that proper re-vegetation cannot occur unless 

livestock are kept off the easement for a minimum of two years. 

My condp.mnation is in Federal Court, but most Montana eminent 

domain procedures apply. My researches into Montana's eminent 

domain laws left me apalled and angered enough to get on a 

~ 
c~artered plane at 4130 to fly here and speak to you. 

Montana's present eminent domain law is an archaic disgrace. 

It is a throwback to t~e bad old days when copper was King and 

Montana was not so much a state as a colony of several very large 

and very predatory corporatirns. Currently, eminent domain laws 

serve the interests of private corporations exceedingly well; 

unfortunately, private citizens are left with almost no rights. 

Indeed, current eminent domain laws do not even spell out pro

visions for public hearings. This is ironic, when you consider 

that eminent domain is to be used only for projects that pro 

fess to be necessary for the public good. Present laws consider 

the public too stupid to know what is good for them. 

~ Montana is one of the few states which allow the so-called 
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"quick take" procedure to be implemented. Affected landowners 

have only 20 days to make a response to a notification of con-

demnation. Given the Byzantine nature of modern legal procedure, 

this does not allow time to prepare an adequate defense. More-

over, companies have a right to pre-build projects prior to 

negotiating damage compensation with the landowners; my attorney 

tells me that research indicates residents of states that allow 

pre-building generally receive only 50-60 % of fair market value 

on condemned prope rty. 

Not only does this "quick-take" procedure work to the detriment 

of landowners, but it also impairs the power of local and state 

government. The law allows condemnation of a site prior to ob

taining the necessary permits from local and state agencies. In 

the condemnation I am involved in, Northern Border has not yet 

signed a single permit with any local or state agency. Obviously, 

any local, county or state control over a project is hamstrung. 

The company becomes the sole arbiter of what is in the public good; 

too often, public good is thereby perverted and sacrificed to 

company profits. 

I could go on to speak of the unfairness of forcing a perpetual 

easement when a term lease would do, or of the injustice of allowing 

a private, profit-making company to condemn a man's propert and 

use it for a garbage dump. Instead, I shall close by reminding 

the committee that originally, the power of eminent domain properly 

resided wIth the sovereign state, and was meant to be used very, 

very carefully. In Montana, the sovereign state has relinquished 

almost all of its power to private companies to use as they see 
, ...... :-. 

fit. In a time when an energy-starved country is attacking Montana's 
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mineral and energy resources, a time when a new project is planned 

almost daily, our ineffectual and outmoded eminent domain law 

simply cannot cope with the impact. 

House Bill 799 does not provide all the answers, but it does 

restore some power to the state and to its citizens, i.e., to the 

public that the law originally intended to benefit. Therefore, 

I wholeheartedly support it, and I urge the committee to do the 

same. 



( 
Mr. Chairman and Committe Hembers: 

Hy name is Dean Harmon; I farm and ranch near Bainville and am here today to 

voice my support of House Bill 799. As present secretary of Northen Border 

Pipeline Caucus and having served in the same capacity in landowner negotiations 

(with True Oil Company) on right of way acquisitions in 1977, I have had time 

to formulate a strong view point particularly regarding lease vs perpetual 

easement. 

To begin with a perpetual easement provides compensation only to the existing 

surface owner or controller. The corporations who take right of way with the 

use of such instrument hold that right indefinitely. Landowners do not occupy 

their land forever therefore subsequent owners or occupiers are subjected to 

the inconveniences of all previous easements without just compensation. Some 

may say the price of the land would reflect the imposition of existing easements 

but in fact this is seldom the case. 

Further, is it appropriate that landowners be forced to yield on a permanent 

basis to a Pipeline Company such as Northern Border who tells us the life 

expectancy of their line is 99 years and expect to depreciate it out in 12 years? 

On the one hand there is the monetary inequality such as Northern Border Pipeline 

agreeing to pay the Fort Peck tribes $46.93 per rod, while offering area private 

landowners of equal ground $12.00 per rod. 

On the other hand is the ideological inequality of the Burea of Land Management 

issueing only thirty year term leases to privately held companies with reappaisal 

as frequently as annually for highest and best use. Annual rental is adjusted 

according to reappraisal. 

We, the tax paying private citizens are presently being denied both equal 

monetary compensation and ideological equality. 



The power of Imminent Domain! What a colossal power it is under existing law. 

It totally denies fair and equal treatment that I have assumed I was entitled 

to as a U.S. citizen and a citizen of Montana. 

If the sum of all parts equal a whole, is not the opposite true? Are we to 

be treated as less than equal to our state and nation? 

Gentlemen I urge a do pass on House Bill 799. , .. /-
/ 

'1,/1 '1 ~ 
!,- / "r ' . .. /" 

1:),1:'
/ I 
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Chair:nan Ke-,rser ans. He:-:1bers of the Judiciary Corm::i ttee: 

I am Ruth j\!youist, ranch:;ife fro;:} Bainville. 

Hy husb:md 2lld I Here victir.1s of Oonde,mati::m of our land for a gas nipeline. 

I am concerned about Lontana's antiCluated "eminent domain" 12.;-7 trlat gives the 

land01mer no r2.~hts 2.t ell, except, to acce;)t Hhatever rei"bursernent t:.he Company 

offers until after Condemnation. 

In our particc..'.lar c2.se, the Gas Co:npany' s nronos~~l of ~ayment ';ras not negoti2.ble 

until 2.fter ~e ~ent to C~urt. ~'le uent to Court to "heart! t:le Conderr:ation 

Procecdj.nGs - - <L,,}cl found ere heed no testinor:y to give; no defer:se to make. 

Our obj8cti::ms :;cre pe~sonal; dee",: frustration. and disa;::rcenent· with the 

reim':::;·J.rser:ler:t offered; none of ':·Jhici". Here germane to t:1e proceedings at :1:'.nd. 

Tie pl:.il!tiff, on Fle other ~12nd, :12.cl t e riGht to condemr.2ti8n and rC8'clired or.ly 

to co~?ensate us for ' clC'..ma0'eS to the land and ar. e2.sement. 

c::m.dS:l1:CS and negotLcti,~ms procecded, til2.t ':!?s in the f211 of 1977. A-:;reef".ent 

He received one doll2.r per rod,) easc;-.ent ;;.nd 

danag:es and cost of restol'0.tion. 

:i.n3tiga'vsd the litig2.tion -- 'He dicln' t -- but comnensati2c did not inclurle our 

expenses inc-u.r~~cd in retaining a la"1Yer, t:-1e trLps to our la"ryer and 'Lhe CO',lrt, 

the ir;w~5'i()li of constr~lct:oll equipncnt allover the rarcci~ bec~mse ey c~i::Jr.' t 

ri:::;hts. ?eferr-:'r:~ to ?2.r;e 7 of tlie Dill, lines Ie, 11, :,nd 12, 

isn't limi te:J to the ri<>;>t ::'0 c0:-:".pensat:)!! :or el17,rI -- but no nei·; rig:'lts are 

give:1. 
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• Section it does nu!cc it a ren~ire:-.lc:r.t ~)err;i ts 

necessar."/ :last be obtained before c::moemr..c.t~or: ir..ch:C:~r..~ J.:.:~at of the Public Service 

tr'J.e i~ our narticular casc.) 

• Public Sen-ice Co~.-ission :le~Tir.gs be :ield ne2.r the area of concern to make it nore 

Dossible for inv:)lved parties to testif~{.) 

In the l1Ne~; Sect::..on " of t.:e bill, Sect~on 7 on ~a=e 9, I -.~O1)~O ~refer a safety 

clause je ir.cl~lded st'.pulating t:1pt_ nayr.:ent of taxes bJ the plaintiff 110~11d in no 

Hay give the plai!ltiffs future le;al clain to the Dro:?erty. 
• 

• In oroer to insu:-e tle privile,,;e ::no rigtt of neGotia:.ion bet~Jeen p2.rties "Tr:o 

cannot re,:ci', a;;reenent, 

• be set l'P before c onde;Jnati 01-: l::,ereby ar[Uf.1ents ;iT1~ vie;; lJoir.ts of both rnrties 

could be Dresentd.,· fol:1_0;:e('c bv co:-:::--:ission reco:T;ew>.:.iJns me; arbitration. 
• 

...... 1 rC2~ly fcol ti.l bi'l doesn't do ne:::.rl;T e:-:ouf,h for the indi vidc18l ICLl1d-mmer, 

but, I do s'~)i'ort it 35 2. step in t e desired direcEJ:1 of inproving our old 

• "eninent do:nain" lau, 

• 

• 

• 

.. 

• 

• 

• 
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Statement for t;e committee hearings on Eminent Domain: 

Gentlemen: .' ::::,ti<':;~i~~~i~~; 
I simply do not think that any private oorporation 

" ,.'; ~;""1~ 'p':;~,*."-' :~'., '-"¥~~ .:·r~~'f.,< ~;"" ~ 
be given the right of eminent domain by the state, for any' 

purpose whatever. I am speoiallyangered and shooked that in 

the state of Montana, a private oorporation oan obtain that 

right by simply writing a letter. If private oorporations 
',,"'-

wish aooess to private property, let them buy it in the 

open market, just the same as any oitizen rust do. I beg' 

you to oons~der the people in this matter, not the speoial 

pleading of a bunch of non-people, ie. oorporations. 

Hu s on, Mont ana 



C, i ;'/ ,) I /' 
/" 1/1 1 1/" 't--7-
~"'- '. " /; '" !, 

Gentlemen: 

I think that it is Unconstitutional for any private corporation 

to get eminent domain over private land by just writing a letter 

to Montana's P.S.C. If private corporations wish access to private 

property,let them buy it in the open market,just the same as any 

citizen must do. Please remember that the owners of private proper-

ty are human beings ~ith feelin&s, not just numbers. 

Tha~~ you for ,y~ur consideration 

C.Fred Rappe 

Huson, Montana 
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HOUSE BILL NO. 799 

House Bill No. 799 contains provisions similar to those indi

cated in Senate Bill No. 269. Section 5 and section 7 of H.B. 

799 could create difficulties for the Department of Highways. 

The amendments to section 70-30-308 contained in section 3 of the 

bill deserve comment. 

1. Referring to subsection (a) providing for annual 

payments. It is assumed that the money will be paid into court 

and that the clerk of court will make the annual payments. This 

could create additional bookkeeping work and expense for the 

clerks of court. Who will decide the size of the annual 

payments, the defendant, the plaintiff or the court? 

2. Referring to subsection (b) pertaining to a land 

exchange. The language on line 8 of page 8 states "at the option 

of the defendants" payments may be made by a land exchange. A 

1 i teral read ing of the word sind ica te tha t the de fendan t could 

choose any piece of land the plaintiff owned; this even though 

the plaintiff may have good reasons for not parting with the 

I and. More importan tl y it al so ind ica te s tha t the de fendan t 

could demand land of greater value than the property taken by 

the plaintiff. This could create a multitude of problems. It 

might also be unconstitutional inasmuch as the defendant would be 

receiving property that is of a value in excess of what has been 

determined to be just compensation for the property taken. 

3. Referring to subsection (c) providing for annual payments 

for easements. It is assumed tha t the se paymen ts would have to 

be recalculated on an annual basis. If that is the case there is 



House Bill 799 
Page 2 

a potential lawsuit every year over the amount of the annual 

paymen t. This could a1 so crea te a problem for the Departmen t of 

Highways with the Federal Highway Administration. The FHWA 

requires that a completed highway project be closed after a 

per iod of time. Th i s would seem to requ ire tha t the proj e c t be 

left open for as long as the easement exists. If tha t wa s the 

case then the payments would probably have to be made solely out 

of state funds. 

The annual paymen t could crea te a problem for the Depa I' trnen t 

insofar as determining to whom and how much the payment is once 

the property is sold. Suppose the Department had an easement 

across a forty acre tract of land and it was determined that it 

must pay for the easement annually. If the tract of land is sub-

divided into lots and sold, what do we do? It would appear that 

the Depa rtmen t would then have to run a t i tl e searc h on the lot s, 

determine who the owners are, calculate the amount of the ease-

ment over every lot and attempt to arrive at an annual payment 

for each lot holder. 

Section 7 on the proration of taxes could be interpreted as 

requiring the Department of Highways to pay taxes on its highway 

I' ig h t 0 f wa y • This is something that has never been done. Under 

the pre sen t law the Departmen t doe s re imbur se a landowner for a 

prorated share of the taxes paid by him in the year the property 

is condemned. 

JRB:snk:9F 
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