
MINUTES OF THE SELECT COMMITTEE ON WATER 
February 19, 1981 

The Select Committee on Water convened at 1:00 p.m. on February 
19, 1981 in Room 436 of the Capitol with Chairman AUDREY ROTH 
presiding. All members were present. 

HB 670. 
The hearing on HB 670 was opened by REP. CURTISS, the purpose 
of the bill being to ensure effective utilization of the 
potential of the agricultural lands in Montana by reserving 
limited amounts of ground water necessary for their continued 
development. She said that millions of dollars are being spent 
in other states to protect water rights, and she felt that 
Montana should do the same. 

PROPONENTS: 
Br'LL ASHER, representing the Agricultural Preservation Asso­
ciation, the Park County Legislative Association, Sweetgrass 
County Preservation Association, Stillwater County Agricultural 
Legislative Association (EXHIBIT I) went on record as supporting 
this bill. 

RXY BECK, representing the Montana Association of Conservation 
Districts, said that his group supports the concept contained 
in the blll. (EXHIBIT II) 

OPPONENTS: 
GARY FRITZ, of the DNRC, presented written testimony in oppo­
sition of the bill (EXHIBIT III). 

WILLA HALL, representing the League of Women Voters, appeared 
in opposition of the bill. (EXHIBIT IV) 

REP. CU~TISS closed the hearing on the bill. 

QUESTIONS FROM THE COMMITTEE: 
REP. KEMMIS asked for the intent of the bill. REP. CURTISS 
said that it is to make sure that there will be enough water 
for agricultural purposes. REP.'~~is said he saw no reference 
to agricultural uses. He wondered if industry wouldn't also 
be able to get water by th~s bill. REP. CURTISS said yes, as 
long as agriculture has enough and so that no aquifer would 
be depleted. 

REP. KEMMIS asked if the permit would have to be for use on a 
particular piece of land or if it would be transferrable. REP. 
CURTISS thought it would be restricted for use on a particular 
piece of land. MR. FRI~Z agreed. 

REP. HUNNEKENS asked for the DNRC's opinion about sections 
I and 2. GARY FRITZ said the bill would give the DNRC authority 
to apply for and reserve water, and it (DNRC) has done so in 
the past. The bill sets the DNRC up as a middle man. 
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It doesn't set up a permit, he said, but a way to gain a 
priority date. 
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REP. ASAY said that "first in time, first in line" seems to 
be contradicted in this bill. 

REP. HUENNEKENS asked if a person wants to drill a well, does 
he have to apply for a permit or just use the water. MR. FRITZ 
said he would have to have a permit and would be classified 
as a junior user. 

REP. CUTRISS closed the hearing on HB 670. 

Amendments (EXHIBIT V) 

HB 667. 
CHAIRMAN ROTH opened the hearing on HB 667, a bill to clarify 
water rights of the adjudication progarm passed in 1979. She 
presented possible amendments to the committee and said they 
had been approved by JUDGE W.W. LESSLEY. 

PROPONENTS: 
GARY FRITZ, DNRC, said the bill would make five changes. He 
presented written testimony (EXHIBIT VI). 

HENRY LOBLE submitted for the committee's information a copy 
of a bill entitled "AN ACT TO APPROPRIATE FUNDS TO THE DEPT­
MENT OF NATURAL RESOURCES AND CONSERVATION FROM THE WATER 
RIGHT ADJUDICATION ACCOUNT OF THE EA~mRKED REVENUE FUND 
FOR THE OPERATION OF THE RESERVED WATER RIGHTS COMPACT 
COMMISSION. II (EXHIBIT VII). He said there are negotiations 
with the indi>an tribes to resolve the questionable water rights. 
He said the bill is to form an inducement for the indian tribes 
to negotiate for water rights. They have been exempted from 
reserving at present. He felt it would be better to establish 
a deadline of July 1, 1985 to complete these negotiations. He 
said that, in several states, the problem is being worked on by 
litigations costing up to $6 million. He said that Wyoming is 
currently spending $100,000 per month in attorneys I fees. He 
said that the Ute Indians have concurred a compact with the 
state of Utah, but that it has not yet been ratified. 

GORDON \McGOWN said this bill will put Montana on the way to 
starting a water plan (EXHIBIT VIII). 

JOHN SCULLY said he favors the bill and felt the amendments 
are necessary with regard to the Compact commission. (EXHIBIT IX). 

PAT OSBORN, Northern Plains Resource Council, said that good 
records are needed and that this bill will help to accomplish 
that. (EXHIBIT X). 
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OPPONENTS: 
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ROD SYGUSA, representing the Inter-Tribal Policy Board, said 
that tribes have traditionally balked at water rights or water 
obtained through treaties. Some absolutely refuse, he said. 
He said a "soft" opposition was voiced by him and told the 
committee that tribes work slowly and reluctantly. (EXHIBIT XI). 

QUESTIONS FROM THE COMMITTEE: 
REP. KEI1MIS asked about the provision of appointing more than 
one water master. On page 2 is stated "at least one", he said. 
Also, he asked if the appointing should be more flexible and not 
by July 1982, in the case of more than one water master. 
MR. FRITZ said that the intention is that only one water master 
be appointed per district in this biennium, but more may be 
appointed later. 

REP. KEMMIS said that on page 10, lines 15 to 17 the tribes are 
limited to 60 days to file a claim. DAVE LADD, attorney for 
the Compact Commission, said this is to prevent a tribe from 
going into a delaying tactic. 

REP. ROTH closed the hearing on HB 667. 

EXECUTIVE SESSION: 
BOB PERSON, distributed amendments to the committee for study. 
CHAIRMAN ROTH read the amendments proposed by the Sweet Grass 
Conservation District and also told of the amendments proposed 
by the DNRC. (EXHIBIT XII). MR. FRITZ commented that he 
di.dn't concur with the amended amendments submitted by the 
CDS, as he felt they returned the bill to its original form. 

REP. CONROY moved that the committee accept the DNRC's amendments 
to HB 529. The motion was seconded and PASSED UNANIMOUSLY. 

REP. THOFT asked what was the purpose of DNRC's amendments. 
MR. BERRY said the DNRC felt the water storage requirement 
should be made more flexible on a case-by-case basis. 

RON WATERMAN, Helena attorney, stated that he appeared as a 
representative of a specific person, but offered his services 
to help find a middle ground for those of differing opinions 
(the Conservation Districts and the DNRC). The Conservation 
Districts feel that the reservations must be reduced or there 
should be off-stream storage so they will have more water, 
said Waterman. More water is reserved than actually flows, he 
added. 

REP. ASAY moved that HB 529 DO PASS AS AMENDED. The motion was 
seconded and PASSED by a vote of seven to three, with the 
three NO votes being cast by REPRESENTATIVES HUENNEKENS, NEUMAN 
and KEMMIS. 
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HB 551. 
REP. KEMMIS moved for a DO PASS AS AMENDED. The motion FAILED 
by a vote of 5 YES, 3 NO and 2 abstaining. 

REP. CONROY MOVED that HB 551 DO NOT PASS AS AMENDED. The 
motion was seconded and passed by a vote of 8 YES votes and 
2 NO votes, the NO votes being cast by REPRESENTATIVES KEMMIS 
and HUENNEKENS. 

HB 670. 
REP. CURTISS presented the amendments to the committee. REP. 
CURTISS moved the AMENDMENTS BE ACCEPTED by the committee. The 
motion PASSED by a vote of 9 to 1, with REP. HUENNEKENS voting NO. 

REP. KE~~IS MOVED that BOB PERSON be allowed to correct minor 
problems in the amendments. The motion PASSED UNANIMOUSLY. 

REP. CURTISS MOVED HB 670 DO PASS AS AMENDED. The MOTION FAILED 
by a vote of 5 to 5, with REPRESENTATIVES THOFT, ASAY, KEMMIS, 
NEUMAN and HUENNEKENS voting NO. 

REP. KEMMIS moved to INDEFINITELY POSTPONE the bill. 

REP. CURTISS made a SUBSTITUTE MOTION that HB 670 be TABLED. 
The motion was seconded and PASSED UNANIMOUSLY. 

HB 667. 
REP. CONROY MOVED that HB 667 DO PASS. The motion was seconded 
and PASSED UNANIMOUSLY. 

The meeting was adjourned at 2:45 p:m. 

AUDREY ROTH, Chairman 

rj 
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HOUSE BILL 670 

TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

AN ACT TO ENSURE EFFECTIVE UTILIZATION OF POTENTIAL OF THE AGRICULTURAL 

LANDS IN MONTANA BY RESERVING LIMWP AMOUNTS OF GROUND HATER NECESSARY 

FOR THEIR CONTINUED DEVELOPMENT. 

The Department of Natural Resources and Conservation has been and will 

remain committed to the continued development of irrigation in Montana. 

The Department assisted conservation districts in applying for water 

reservations in the Yellowstone River Basin and is now attacking the 

problem of funding so that those reservations can be developed. The 

Department owns water projects that are used primarily for irrigation. 

Through the years the Department has participated in water planning efforts 

that have identified and recommended irrigation projects. The Department 

has supported federal irrigation project planning and construction efforts. 

The Department believes that the agricultural sector must continue 

to grow -j n Montana but its doubtful that House Bi 11 670 woul d promote 

that development. 

The Department opposes HB 670 for the fol,lowinq reasons: 
~ 1" . -

1. House Bill 670 may retard the use of groundwater for agriculture 

because it violates the first-in-time, first-in-right principle which 

ensures that those who develop first have a more reliable and therefore 

valuable right than those who develop later. This bill gives all 

agricultural users of groundwater the same priority date. In the event 

that an aquifer cannot supply all desired agricultural uses those who 

have developed first must share shortages with those who develop later. 
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If, however, the water was distributed by 'tfirst-in-time, first-in right" 

the earliest development would have a senior right over subsequent uses. 

This concept encourages early development of groundwater by ensuring 

that earlier users are provided a more reliable and valuable right. 

2. Although preference systems for allocating water were considered 

and rejected by the legislature's subcommittee on !~ater Rights (1977-78) 

and the governor's Water Policy Review Advisory Council this bill proposes 

a preference system for agriculture. Preference systems prioritize 

water rights by the type of use rather than by priority date. This 

concept was rejected because the most highly valued use may not be 

the same in all regions and a statewide preference system cannot flexibly 

recognize regional values and changes in values. If a regional 

aquifer would be inadequate to supply water to all the economically 

feasible acreage no new permits could be issued for municipal, domestic 

or industrial uses. This bill could preclude the use of groundwater 

. for new agriculture-related industries such as sugar beet processing, 

gasohol and meat packing. 

3. The Department estimates that it would cost at least $500,000 to 

inventory each of the irrigable acres of land in Montana and assess 

economic feasibility. The depth to groundwater would significantly 

affect feasibility of irrigating theseland~and in many cases little 

is known about the local aquifers. 

4. This bill imposes an excessive burden on current surface and 

groundwater right holders by requiring objectors (senior users) to 

a proposed use of reserved water to establish that the proposed use 

would adversely affect their right. Studies to evaluate the impacts 

of each proposed well can take several months and are likely to cost 

more than $5,000. In order to protect existing water rights the burden 
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of proof is usually placed on the applicant rather than the objector 

to a proposed new use. 

The Department is committed to the continued development of agriculture 

but believes that the existing water permit and reservation system 

provides adequately for that expansion. 
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AMENDMENTS TO HB 670 

1. Page 1, line 12. 
Following: "3" 
Insert: "1/2" 

2. Page 1, line 14. 
Following: "that" 
Insert: "have'lllt.. ctjl"l ~ ....... {ru.-r-J ~I!)te;",,/;a:/. u 

3. Page 1, line 15. 
Strike: "susceptible to the pursuit of 

agriculture and economically feasible 
to irrigate" 

4. Page 1, line 16. 
Following: "is" 
Strike: "granted to" 
Insert: "vested in" 

5. Page 2, line 3. 
Following: "establishes" 
Strike: "any of the following" 
Insert: "clear and convincing evidence that" 

6. Page 2. 
Strike: line 9 through 11 

7. Page 2, line 17. 
Following: "shall" 
Strike: "timely" 
Insert: "proceed to" 



HOUSE BILL 667 

TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

AN ACT GENERALLY REVISING AND CLARIFYING THE ADJUDICATION OF WATER RIGHTS ' 

The Department of Natural Resourc~and Conservation supports House Bill 

667. The bill makes five changes. 

1. The amendment provides for the supreme court instead of the DNRC to 

administer the budget of the water judges. The supreme court would supervise 

the water judges in the same manner it supervises the district judges. 

2. The amended language clarifies the ability of the water court to 

appoint more than one water master per water division. Having more than 

one water master in each division will expedite the preparation of 

preliminary and final decrees. The water courts intend to utilize no 

more than one water master per division for the 1982-83 biennium. 

3. Currently a fee of $40 is required by court order to accompany a 

voluntary claim made for exempted uses. The exempted uses are existing 

water rights for stock and domestic groundwater or instream use. The 

proposed amendment will ease the financial impact on the well owner 

having domestic and stock uses from a single well, since the cost of 

adjudication for that water right will generally be less than for other 
4, i· I 

water rights. Under current law and court order the fee would be $80.00, 

$40 for each use claimed. With the proposed amendment the fee would be 

$40 if both claims are filed simultaneously. 

4. Currently a 90 day period with a 30 day extension is provided for 

objections to be filed to a preliminary decree. This bill proposes to 

extend the intial 30 day period to 90 days since some preliminary decrees 

may be the size of a Sears and Roebuck catalog. This will give other water 

users more time to review the findings of the water court. 
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5. The resolution of federal and Indian reserved water rights is crucial 

to the successful adjudication of water rights in the state. The Reserved 

Water Rights Compact Commission, established by the 1979 Legislature, 

is working to resolve those reserved rights through negotiations with 

the Indian tribes and federal agencies. House Bill 667 is needed to 

integrate the state adjudication process and the reserved water rights 

negotiations to achieve a comprehensive resolution of water rights. 

With these amendments the compact negotiating process would have a 

deadline. The tribes and federal agencies would have until July 1,1985, 

to negotiate a compact with the Compact Commission. Compacts completed 

by that date would be included in the preliminary decree. If, however, 

the compacts were not negotiated and approved by July 1, 1985, then the 

negotiation process would be terminated. Any reserved rights left 

unresolved at that time would be adjudicated through the water courts. 
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AN /\CT TO ArrROPfnATE fllfJlJ<) TO TilE DEP/\RH1011 i,'l :\U\TURI~L RESClJf~Ci' ,']:1 

CorJ:.;[i~\fATION FROt,1 THE vJ/\Tr!~ RIGfIT AlJJUDICJ\Tlor, /\(:CCJU~H OF Tilt i :':;'j ,) 

HEVENUE FUND FOR THE OPLRATION OF THE RESmVL!1 (·!ilTER RIGHTS COiW;,: 

cor1r~ I SS I Oil. 

, ' , , 

to negoti a te with the 111(1 j dll Lri bps and tC'dCI';: 1 ,i nc i e:; in t hi' '"l' d 

r'lontand to conclude compacts for the equitalJl{' division and dPI})): (ii,::::t 

of v/ators bet\'Jeen the sttlte and its people and tho Indian tril)(", ,':1,1 

federal agencies claiming reserved water rigllts ~ithin the state 

(MCA 85-2-701, 703) and, 

1~11[I~EAS, negotiat'jon of the feder-til and llldi .. trl resc'r"ved \'/C1U li'lf,'; 

is an important and integral part of the statf'-I'Jicic adjudication !;rTCi."; 

begun by Senate Bin 76 (Cfl. 697 Laws of ~1ontdlli1 1979) and, 

\'JHU{EAS, the Reserved \~uter R'iqhts Compact COlilinission is ClllTc'llti'l 

negotiating with the tribes of the Northern Cheyenne, Flathead and F(1:L 

Peck l~eservatiolls and Ivith tile federal departllll"nts of Aqricul tUI'(' ('lid 

Interior, and, 

\'!!I[f~Ej\S, Senate Bill 76 directs that the costs of the Rese('vt:d ~'Jdtl:r 

Rights Comract Commission be pJid from the Ivater right adjudication accoul:t 

(t.1C/\ :~ - b - 2] 2 ( 4) ) . 

:!lL:i~[FORE, bcit t'llc1cl.cd by the L.!~gislJture of the State of r'1cJntan:l: 

election 1. lpl?IoJ))'ia.ti.o.t~. There is appropriat.ed to the Departmcnt of 

Ndt.lll'di f<esources and C(JIlc;(~r'vat.-ion $485,000 from the l'/ater I'ights ildjl!Ciication 

account of the earmarked )'('venuc fund for the operation of the Reserved 

('Iate)' f~i~Jhts Compact Con,l!i';siol1 for the biennium ending June 30, 1983. 
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c
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.
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.
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q
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p
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v
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p
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b
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c
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e
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ra
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p
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~
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r
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d
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f
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p
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c
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~
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~
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a
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m
l
n
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q
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p
li

c
a
n

t 
w

ho
 

Is
 

a 
q

u
a
li

fi
e
d

 
re

se
rv

a
n

t 
u

n
d

er
 
th

is
 

sA
c
tl

o
n

. 

R
e
a
ll

o
c
a
ti

o
n

 
o

f 
re

se
rv

e
d

 
w

at
er

 
m

ay
 

be
 

m
ad

e 
by

 
th
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R
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n
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