MINUTES OF THE MEETING OF THE FISH AND GAME COMMITTEE
February 19, 1981

The meeting was called to order at 12:30 p.m. by Chairman Ellison.
All committee members were present.

HOUSE BILL 731

Representative Daily, sponsor of HB 731, said HB 731 is an act

to require the Department of Fish, Wildlife, and Parks (F, W, & P)
to limit the number of outfitter and guide licenses issued or
renewed for fishing and floating outfitters when the Fish and
Game Commission finds detriment to the fishing resource or to

the public health, safety, or welfare.

Proponents

Mr. Jim Flynn, Director of F, W, & P, spoke in support of HB 731l.
(EXHIBIT 1)

Opponents

Tag Rittel, Montana Outfitters and Guides Association, said the
association would like more time in working with the outfitters
concerning this bill. He said they would like more time to come
up with a moratorium and then come back to the legislature in
two years with a proposal. (EXHIBIT 2)

Jack Wemple, President of the Montana Outfitters Association,
spoke in opposition to HB 731. (EXHIBIT 3)

Ralph Holman, representing the Montana Outfitter Council, spoke
in opposition to HB 731. (EXHIBIT 4)

Smoke Elser, representing himself, said the bill is too ambiguously
written to have any authority. The authority that is given in
this bill is too broad.

Jack Atcheson also spoke in opposition to HB 731.

Gary Nesse spoke in opposition to HB 731. He said with the way
this bill is written, his source of income could be cut out from
underneath him at anytime.

C. B. Rich, an outfitter, said he doesn't feel the state agency
should be given the power to deny or revoke a license.

Mr. Flynn said this bill doesn't give F, W, & P any unique authority
they do not already have. This bill was drafted to solve the
Madison Valley River problem.



Minutes of the Meeting of the Fish and Game Committee Page 2
February 19, 1981

Representative Devlin asked Mr. Nesse if he floats the Madison
River. Mr. Nesse said he does. Representative Devlin asked

Mr. Nesse if he believes there is a problem now. Mr. Nesse said
there is a social problem. The heaviest use of the river is
during a three week period that coincides with salmon fly hatch.
There is a management technique available to F, W, & P now with-
out having to gain additional legislation authorizing them to
accomplish goals designed to alleviate pressure. He said there
are alternatives available that outfitters can agree to in order
to improve overcrowding on the river. Mr. Nesse said 75% of the
use of the river is from outfitters and guides. He feels out-
fitters and guides should be able to work with each other to
solve this problem.

Representative Phillips asked if F, W, & P anticipated not
renewing licenses. Mr. Flynn said no, but there are a number
of different approaches to solve the problems. Nonrenewal of
licenses is a management tool that may or may not be used.

Mr. Flynn suggested to the committee that a sunset date be put

on this legislation (of 2 years, for example) and then the

F, W, &8 P would have to come in and, if a better method of control
is needed, present a different proposal at that time.

Mr. Wemple agreed with the sunset idea but said he thinks there
is an easier way. He said everyone is in favor of a mortorium
and asked if a committee bill could be drafted to establish a
moratorium. f

Chairman Ellison said this committee doesn't have the time needed
to submit a committee bill.

Representative Jacobsen asked if it would help the situation to
put a freeze on any additional licenses issued during the next
two years. Mr. Wemple said it would help as long as it referred
to the Madison River.

Representative Daily said he is amazed at the opponents of HB 731.
He said they recognize there is a serious problem but they do not
want to do anything about the problem. He said he doesn't want

to do anything to affect the free enterprise system. Representa-
tive Daily said this committee has to consider sportsmen. If

there is a problem and the rivers are being overfished, we need

to address that problem. He said he has talked with Spence Hegstad,
from the Fish and Game Commission, and he said if this bill doesn't
pass, the moratorium will be lifted.

The hearing on HB 731 was closed.
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HOUSE BILL 738

Representative Ryan, sponsor of HB 738, said this bill is an
act to clarify that it is lawful to take wildlife to protect
persons or livestock. He said there have been problems with
bears killing sheep. Representative Ryan said there will have
to be an amendment in this bill. The bill will have to be
amended to read chapter 3 instead of chapter 5 on lines 18

and 19.

Proponents

Keith Cable, a rancher, told the committee a story of the pro-
blems he has been faced with concerning bears killing his sheep.

Mr. Cable said he was in favor of HB 738 and said the livestock

people will not take advantage of the proposed law. He said the
F, W, & P people cannot protect livestock because the F, W, & P

people are not around when the bears cause the problems.

Joe Helle spoke in support of HB 738. He said when there is a
problem with livestock killings, there is an immediate need for
action and the situation has to be taken care of then. He
feels the farmers and ranchers should have the ability to take
care of those problems.

John Baucus, a rancher, told the committee his ranch has lost
over $6,000 in livestock because of bears killing his sheep.
He said he has to be able to protect his livelihood.

Teddy Thompson gave written testimony in support of HB 738.
(EXHIBIT 5)

Oggonents

Mr. Jim Flynn read a prepared statement in opposition to HB 738.
(EXHIBIT 6)

Mr. Flynn said the F, W, & P feels there already is a process
whereby persons who have to kill an animal that threatens their
livestock can do so. He said there is game management of bears
in Montana. There is a season every year which calls for the
taking of 25 bears. If a bear is killed as a result of threat
to livestock, that bear is counted as one of the 25 limit.

The hearing on HB 738 was closed.

HOUSE BILL 766

Representative Ellison, sponsor of HB 766, told the committee that



Minutes of the Meeting of the Fish and Game Committee Page 4
February 19, 1981

HB 766 is a committee bill. This bill has been heard in essen-
tially the same form.

Proponents

Glen Childers, representing himself, said he endorses HB 766.

Opponents

Mr. Jim Flynn submitted written testimony in opposition to
HB 766. (EXHIBIT 7)

Mr. Flynn said this bill may be short circuiting a good review
process by inserting "governor". He said that would insert

more pressure into the process that is not necessary. Mr. Flynn
feels the process now in effect is good and democratic; the
legislature has input and the F, W, & P has input.

Larry Fasbender, legislative liaison for the Governor's Office,
said there are some problems with HB 766. Mr. Fasbender said
if HB 766 is passed, the Fish and Game Commission would be
completely bypassed. He said the Governor should not have to
be lobbied. Mr. Fasbender said the Governor's Office would
prefer to have the process go through the commission and then
to the Governor.

Wilbur Rehmann, Executive Director of the Montana Wildlife
Federation, said he is concerned with the proposed review process.
He feels the current process is adequate. Mr. Rehmann said there
may be some political ramifications on acquisition if the acquisi-
tions have to be approved by the Governor.

Representative Burnett said with the amount of money involved,
there should be a different review process. Mr. Flynn said the
concern of F, W, & P is that if a piece of property is requested,
people could go right to the Governor. Representative Burnett
said it is not the intent of the bill to go to the Governor first.
The intent is to make the acquisition more viable to the public.
Mr. Flynn said there will be people who will beat the Governor's
door down to get land acquisitions.

Representative Phillips said the bill states, "with the consent
of the commission and..... the approval of the governor".

Mr. Flynn said, in reality, it cannot be mandated for everyone to
go through that process.

Chairman Ellison said this bill has been before this committee
for years. There is a reason. People want some elected official
to take responsibility of land purchases.

The hearing on HB 766 was closed.
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At this time, the committee went into EXECUTIVE SESSION.

HOUSE BILL 200

Representative Devlin went over the proposed amendments as
drawn up by the subcommittee on HB 200. (EXHIBIT 8)

Representative Devlin moved the AMENDMENTS TO HB 200 DO PASS.

Representative Hart told the committee there is no fee, right
now, for catching paddlefish. She said F, W, & P would like

to issue tags for tagging paddlefish immediately after being
caught. Once a paddlefish is caught, it cannot be let go.
Representative Hart feels the $5 fee being proposed is too high.
She feels $2 would be more appropriate.

Representative Roush said there is a problem with the mess left
from "gutting" a paddlefish. He feels the $5 fee would be
a fair amount to help with the clean up costs.

Representative Daily moved an amendment on line 18 of page 3.
He moved the $4 fee be increased to $5.

The motion was voted on and FAILED.

Representative Jensen moved an amendment on line 3, page 4, He
moved the $5 fee be decreased to $3.

The motion was voted on and PASSED.

Mr. Flynn said the Fish and Game Commission has authorized
1,000 licenses to be sold separately for Eastern Montana hunting.

Representative Daily asked if those 1,000 licenses were over and
above the 17,000 currently sold. Mr. Flynn said that was correct.

Mr. Flynn said, with the addition of the 4,000 licenses, there
will be an administrative cost and it will be expensive to
administer the new concept. Mr. Flynn said he would like funding
to be appropriated for the administration of the new concept.

Representative Phillips moved an amendment to HB 200. He moved
the $5 on page 3, line 2, be amended to $6.

The motion was voted on and PASSED.
Representative Feda made a motion to have this subcommittee allow

Mr. Flynn to address any problems with the proposed amendments
that he might have.
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The motion was voted on and PASSED.

Mr. Flynn told the committee that it costs F, W, & P $32,000
per year to clean up 40 tons of paddlefish "leftovers". There
are three bills that will impact F, W, & P negatively (approxi-
mately $300,000 per year). Mr. Flynn said the appropriations
subcommittee for the F, W, & P budget is only allowing for a

9% pay plan increase. The employees' unions are saying there
will be a 12% increase. That represents a negative $100,000,
if passed at 12%.

Mr. Flynn said the F, W, & P has "eaten" over $2 million over
the last two years and now they are being asked to "eat" another
$3 million to $4 million over the next two years.

Mr. Flynn said there are two reasons for the proposed increase
in the conservation licenses. One reason is because of income
and the second reason is that the conservation licenses are what
F, W, & P use as a basis to get federal funding from the
Pittman-Robertson funds. The federal government has said $1

is not a serious fee and F, W, & P may lose some of that fund-
ing if the conservation license fee is not increased.

Mr. Flynn said the F, W, & P is not coming up with requests to
"sit in luxury"; there are serious problems which deserve
serious consideration.

The meeting was recessed until the House of Representatives
adjourn for the day.
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ORVAL ELLISON, Chairman
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PRESENTED BY: James W. Flynn, Director February 19, 1981
Dept. Fish, Wildlife, & Parks

HB 731

Mr. Chairmah, members of the committee, my name is Jim Flynn. I appear

today on behalf of the Montana Department of Fish, Wildlife, & Parks, and

I speak in favor of HB 73l.

The upper Madison River has had a boat fisherman/bank fishermen conflict
for several years. A boat passing through an area (whether or not people
are fishing from it) disrupts the fishing in that area for a short time.
Occasional boats are tolerable to bank and wading anglers, but stéady
boat traffic severely degrades the quality of their fishing. In 1978,
the Fish & Game Commission set up a Madison River Boat Regulation Study
Committee to advise them on possible solutions to this problem. This

. committee, which was composed of sportsmen, guides and outfitters, and
state and federal fisheries workers, held seven meetings and conducted
two public hearings in the Ennis area and gave theif final report to the
commission in November, 1979. One of the committee's recommendations was
that the commission impose a one year moratorium on new commercial guides
and outfitters on the upper Madison River. In other words, they asked that
the commission not allow the commercial use on the upper Madison to expand
beyond what it was in 1979. The commission set up this moratorium in
March, 1980 to last for one year. It also expanded the Madison Committee
to a Statewide Boat Regulation Study Committee with the expectation that the
moratorium on the Madison would very likely make boating use increase faster
on other waters. The new committee has met six times and held three public
hearings, one each in Livingston, Ennis, and Butte. Public comment at the

. hearings was generally to keep the Madison moratorium in effect for the



coming year and also to impose a similar moratorium on the Big Hole.

While the committee's final recommendations have not yet been made, they '
will almost certainly include some geographical limitations on numbers of

commercial guides and outfitters in heavy use areas.

A very recent legal interpretation indicates that such limitations on
commercial activities, including the present Madison moratorium, are in
potential violation of a federal statute unless the authorization to impose
such limitations is specifically granted to an agency or board by state law.
If it is proven that the federal statute is violated, then personal liability
may result for the Fish & Game Commiésion. That is the reason we request

this bill.

This bill makes two changes in the outfitter law. The first adds floating

to the type of outfitters the commission may regulate. The second allows

outfitters for the protection of the fishing resource, or for the protection

the commission to limit the number of fishing and floating guides and

of public health, safety, or welfare.

The Fish & Game Commission may regulate certain types of boating activities.
However, it cannot regulate general boating traffic by the public. The
department and commission can regulate commercially guided fishing trips
but not commercially guided floating trips for other purposes such as

scenic touring or whitewater rafting. The state's rivers are used
commercially for fishing, floating, and whitewater floating. Regulations
to reduce crowding on the rivers must be applicable to all commercial

uses if they are to be effective.

If passed, HB 731 would allow the commission to continue in its attempt .

to solve boat problems in heavy use areas. Without this legislation, the



commission cannot address the problem. We recommend HB 731 do pass.

. Although it addresses only the commercial aspect of increasing boating
use on rivers, we believe it is a necessary and logical step at this time.
Eventually, some agency is going to receive the authority to regulate
general public boating use as well as commercial, but we doubt the need
for this authority at this time. We feel that the commercial uses must
be fully regulated before the majority of river users will accept

regulation of the private sector.
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EXHIBIT 4
2/19/81

Re: H.B. 731

The Montana Outfitter Council is on record as opposing the Madison

River Moratorium effective during 1980. At our last (February 3, 1981)
Council meeting, the Council was unanimous in opposing legislation
designed to control the guided public thru boat/float outfitters unless
said legislation also provided controls for the non-guided public.

We recognize that boat/floating on some rivers currently is a problem;
also that said problem requires a solution. However H.B. 731 does not
administer a solution to the problem. It merely treats one of the
symptoms. To be effective a solution must give fair consideration to
all aspects. To be effective, use by the public in general must also

be regulated. Why should the outfitter be the scapegoat? The outfitter
is only involved because one segment of the general public require and
demand his services. This same segment could also bring their own boats,
rent boats in a nearby town or float with friends. H. B. 731 will
encourage this practice. An outfitter is also a member of the public and
as such, is free to float alone or with a group of friends on a non
commercial basis. Who has been stopped? What has been accomplished?

The outfitter plays an important part in Montana's tourist industry,

a 900 million dollar industry that is second only to agriculture for
jobs provided. These are the people who come to Montana to enjoy our
Blue Ribbon fishing, scenic beauty, etc. These are the people who

spend a lot of dollars in Montana in the course of their enjoyment.

To limit the outfitter is to limit the pleasure of the nonresident

who makes this contribution to our economy possible. How many wouldn't
come to Montana if they were turned away? What would the effect on our
economy be? How many licenses wouldn't be sold?

The outfitters or guides are generally not fishing, so they are not
damaging the resource. They are only providing a service to that
segment of the general public who prefer to have that service available
and pay generously for it. This same segment of the general public

can bring their own boats or rent them or go with friends.

If there is damage to our resource, we as outfitters and guides are
extremely concerned. We would recommend that over-all numbers be
reduced or seasons shortened.

H. B. 731 as written, discriminates against the outfitter who is

only providing a service and really is only part of the problem because
of this. He doesn't fish, but he does play an important role in the
economy of Montana.

One good point of H. B. 731 is that it will place a definite "Blue
Sky" value on an outfitter's business.

We respectfully request that you do not pass H. B. 731.




Teddy Thompson

Phone (406) 932-2551
Big Timber, Montana 59011

Mr Chairman and members of the House Fish and Game Committee:

My name is Teddy Thompson and I reside on a ranch in Sweet Grass County.

I have come to Helena to give my support to H. B. 738.

we have had sheep in the mountains in South Central Montana, Just north

of the Yellowstone National Park since the early twentys. I personally

spent from 1933 to 1946 tending camp for different herders. We made alot

of contributicns of lamb and mutton to hungery animals. In those days we
were able to take the stock killing animals without a fear of being arrested.
The anly animals that were taken were the one who followed our sheep from
camp to camp. The most simple way to get rid of stock killing animals is to
do it when they are in the at. As you 311 know from the past accounts of '
killings and maulings, the officials will come running in after the damage
has been done and they usually shoot several animals in hopes they are going
to get the right one. This is not good business for the people and the
animals involved.

In the early seventys when the Park Service, Montana Fish and Game Oepar ment
and the Forest Service decided to haul out problem grizzley bears tc the

high Absaroka sheep ranges there was no consideration given to the herders,
who were in the area with their flocks. This acti. n by the Government
agencies caused a grizzley bear to be shot in the middle of a band of sheep.
The people in charge of the sheep were arrested. A group of stockman went
together and hired a lawyer to defend the herders. The case was heamdin Park
County in frant of a Justice of the Peace jury. The herders were found not

guilty due to the fact they were up there to protect their sheep.

In closing I would urge all members of the Fish and Game Committee to vote
for H. B. 738.
Thank you

%J% %Wv




EXHIBIT 6
2/19/81

PRESENTED BY: James W. Flynn, Director February 19, 1981
Dept. Fish, Wildlife, & Parks

HB 738
Mr. Chairman, members of the committee, my name is Jim Flynn. I appear
today on behalf of the Department of Fish, Wildlife, & Parks, and I speak

in opposition to HB 738.

My testimony on this bill is brief. The legislation is not needed. To
the extent the bill is designed to permit the killing of wildlife that is
threatening people or livestock, current law so permits. Section 87-1-225,
MCA, provides for taking wild animals which damage property or crops by
permits to property owners or by special seasons. It further removes

wild and ferocious animals which damage property or endanger life from

the permit or special season requirement. Section 87-5-109, MCA, provides
for removal by capture of state listed endangered species in emergencies
involving immediate threat to human life. Even federal statutes permit
taking of endangered or thraeatened species when a person has a good faith
belief that he was acting to protect himself or another individual from

bodily harm.

To the extent the bill is designed as a game damage bill, present law and
Fish & Game Commission rules provide adequate authority to address those

situations.

If this bill is to get the department's attention, consider it done.

I recommend a do not pass on HB 738.



EXHIBIT 7
2/19/81

PRESENTED BY: James W. Flynn, Director February 19, 1981
. Dept. Fish, Wildlife, & Parks

HB 766
Mr. Chairman, members of the committee, my name is Jim Flynn. I appear
today on behalf of the Department of Fish, Wildlife, & Parks, and I speak

in opposition to HB 766.

' BEarlier this session, this committee considered HB 251. HB 251 was designed
to do essentially the same thing as HB 766. However, the limitations on
acreage and dollars were different. HB 766 has increased the dollar limit
to $100,000 and the acreage limit to 100 acres. While this increase in
limits removes much of the sting from HB 251, it does not take away the
essential objections to stacking another level of approval on the-

department's land purchases.

For purposes of this testimony, please consider the information presented
on HB 251, particularly the amount of lands purchased and leased by the
department, the small percentage of those lands are of 94 million acres
within the state of Montana, and the purposes of these lands such as
wildlife habitat, recreational opportunity, and fishing access. I would
like to reiterate that the department does not purchase these lands without
due consideration. After contact from a willing seller, a real estate
agent, or department employees, land acquisition is reviewed by regional
supervisors and wildlife, parks, or fisheries personnel for their potential
as viable wildlife habitat. It is reviewed to determine whether it meets
requirements under federal aid statutes.and I must approve and make the
final decision on purchase before final action is taken. My decision is
. taken to the Fish & Game Commission for their approval before any

acquisition of land is carried out.



We would like to point out Commissioner Spence Hegstad's comments on
HB 251 that the Fish & Game Commission is a citizen commission which .
oversees the department's land acquisition program. They review and

question each acquisition before final action.

As you know, the department is not going to have a major budget for large
land purchases in the upcoming biennium, but to the extent that a willing
seller appears with the potential for protecting wildlife habitat and
providing fishing and other recreation 6pportunity which may be determined

as essential in a given area, this bill will add to the bureaucracy necessary

in making that acquisition.

It will also create a potential of reverse pressure. By this, I mean that
instead of individuals coming to the department to purchase land and to
learn if the department is interested, they would be encouraged by this .
bill to go to the governor and seek to encourage him to télk to the
department and commission about purchase of the land. At the present

time, lands are purchased for their present and potential wildlife and

recreational values.

For these reasons, we recommend HB 766 be given a do not pass recommendation.
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EXHIBIT 8
2/19/81

E NEW SECTION. B-11 and B-12 nonresident big game license.
4;}Except as otherwide provided in this chapter, a person not

. a resident,as defined in 87-2-102, but who will be 12 years
of age or older prior to September 15 of the season for
which the license is issued may upon payment of the proper
fee or fees, and subject to the limitations prescribed

by law and department rule, purchase one each of the
following licenses:

(a) class B-1ll nonresident elk license for $150; and

(b) class B-12 nonresident deer license for $100.

fees
(2) The license in subsection 1 include the nonresident

conservation license fees for the license prescribed in

87-2-202.
(3) Not more than 2000 class B-11 elk tags or more than

‘ 2000 @8lass B-12 deer tage may be sold in anygr¢ e’a‘ffi—gjL license
year.

(4) The use of either license specified in subsection (1)

is not restricted to any one specific authorized hunting

e .. ~area in Montana.
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