
#2 8 HOUSE RFJSINESS ATTI INDUSTRY COMMITm 

February 16,  1981 
suf 'aES FOR 

HOUSE BILL 597 - 

Introduced by Rep. Emst, requires that  in addition t o  kinq managed by 
a person with 10 years experience as  a barber, a bar'5er school employ as  
instructors only persons licensed as  instrdctors under the rules of the 
Board of Barbers. 

HOUSE BILL 612 - 
Introduced by Rep. Bardanowe, brings transactions between crop 

producers, crop sel lers ,  and crop buyers under the definition of "between 
merchants" as  understood in the Uniform Comrc ia l  Code with the assumption 
that  a l l  parties have the kmledge or s k i l l  of merchants. It provides n 
contract is enforceable i f  payment has been made for part of the goods and 
i f  the agreement is evidenced by an instrument o r  document received by the 
se l ler  that  indicates the buyer believes a contract exists. 

HOUSE BILL 625 - 

I n t r o d u d  by Rep. Fabrega and others, permits a re ta i ler  of goods t o  
impose an additional charge of 1-1/2% of the overdue balance on a l l  credit 
accounts 30 days past due, provided a statement is rendered a t  the end of 
each mnth showing the transactions during the month, the balance due, the 
amount of l a t e  payment charge and its simple interest  equivalent. This 
b i l l  might need July 1 effective date. 

HOUSE BILL 671 - 
Introduced by Rep. Hurwitz by request of the Department of Professional 

and Occupational ~icensing.  Raises the osteopath's cert if icate renewal fee 
£ram $15 to  $25 and for a person not in active practice from $7.50 t o  $17.50; 
remves the requirement that  a podiatrist record his  license with the county 
clerk and raises the podiatrist 's license renewal fee from $35 t o  $50; requires 
an applicant for  examination for licensing as  a nursing hme administrator t o  
pay an additional fee above the $25 specified and provides for a l a t e  fee t o  
be imposed for failure t o  pay license or  registration fee or t o  complete 
education requirements; raises frorn $50 t o  $150 the fee for a person whose 
chiropractic license has been revoked and la te r  restored; raises fee from 
$80 to $100 for renewal of licenses as  a hearing aids f i t t e r ;  raises fee £ran 
range of $20 t o  $50 to  range of $40 t o  $100 for renewal of psychologist's 
license; authorizes the Board of Corntologists to require a separate, non- 
refundable application fee of $10 in addition t o  license fees; raises the 
water tell contractor's license renewal fee from $25 t o  a figure t o  be se t  
by the Board of Water Well Contractors but not more than $50. This b i l l  
coordinates with SB 412. I f  SB 412 passes, the only part  of HB 671 that  w i l l  
remain valid is subsection (2) of Section 2 in regard t o  eliminating the 
requiretwnt for podiatrists t o  f i l e  license with the county clerk. 

HOUSE BUJ; 713 - 
Introduced by Rep. Fabrega and Sen. Goodover, adopts the Uniform 

Arbitration A c t  and m d s  o r  repeals various sections of mntana law to 
conform. 



HOUSE BUsINIE?Ss AND INDUSrW 

The meeting was called to order by Vice Chaimmn William Ray Jensen, 
acting chairman, a t  8:00 a.m., February 16, 1981, in r m  129 of the  Capitol. 
Building, Helena. All members of the c m i t t e e  w e r e  present. B i l l s  to be . 
heard were HE% 597, 612, 625, 671, 713. 

HOUSE BILL, 597 - 

FEP. GE2JE ERNST, D i s t r i c t  #47, Judith Basin, sponsor, introduced HI3 597 
to require barber schools to q l o y  as instructors only those persans licens- 
ed as instructors. He offered amedmmts to be added to the  tit15 to remxre 
restr ict ions that barber schools and barber colleges may not charge cus-s. 

DON AND-, a barber fo r  23 years w i t h  three years on the  Barber 
Board, started barber schools in mntana. H e  went through a long and 
expensive court pmeedings w i t h  h i s  f i r s t  barber school. H e  thought he 
had the  r ight  to do a l l  they were doing and were sued for  $40,000 by an 
instructor because instructors were not mentioned in  the barber law. He 
strongly w r t s  HB 597 to put same rules and regulations to mver instruc- 
tors into the law. An instructor i n  a barker school receives $1,000 or 
mre. H i s  qualification requirements are having had 10 years continuaus 
service as a barber, a $2,000 bond, and his  inveslment. H e  thinks the  
Board of Barbers should have the  r ight  to govern thei r  trade and put the 
qualifications required on instructors t o  see tha t  they qualify to be an 
instructor and to receive the  $1,000. They have very good instructors in 
mntana. This is for the future. H e  strongly hopes HI3 597 w i l l  have a Do 
Pass. See EXHIBITS A through L. 

PAT GANDY, barber for  24 years, President of Wntana Association of 
Barbers, supprts HB 597. Have to put saw teeth in the  barber law. 

J I M  ALIEN, Secretary of the Montana Barber Board, supports HB 597. 
H i s  reasons are concurrent w i t h  those already testifying. Being on the  
Barber Board he realizes the  position they are in i n  not being able to 
aontrol barber instructors in the  schools. H e  disagrees w i t h  the  qualif i-  
cations of instructors now. H e  thinks the school owners have the qualifi- 
cations, but the instructnrs don't. The longest time a barber instructor 
has is three years and sane of these w e  hired directly out of school. H e  
doesn't think that gives the students their mney's mrth. 

HARRY M. OLSON, a re t i red barber, wrks for  the State Association as 
state legislature lokbyist. H e  doesn't think this is putting an u d u e  hard- 
ship on these people. In every state they have requirerents for  the quali- 
fications of the instructors and uwners. Would urgently urge passage of 
HI3 597. 

OPPONENTS : 

- GARY Z m ,  owner of a barber school in G r e a t  Falls,  said they have a l l  
kinds of guidelines and res t r ic t ions  as to whether students are given ccgnpe- 
t en t  education o r  not. Many programs have qualification rquixments .  He 
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has never had one barber n\anber cane and monitor classes. They 
don't know wha.t is gokg an, but they cane to the legislature and ask for 
restrictions. They are not just barbers per se, but are engaged in the 
barber business. Instsuctors are college graduates, They are graduates 
of barber college and have attended n u n e m  clinics. They are asking 
tm be given blanket pmer to  judge who is qualified to be an instructor. 
He thinks the b a r d  isn't cmpetent to judge since they don't have the 
qualifications that they are requiring. They are accredited by the V.A. 
administration through the Office of Public Instruction. Bugen and I 
m e  not contacted before this b i l l  was introduced to the legislature, 
H e  asked the camnittee for authority to set the i r  awn rules, m T r  M. 

I S  HAUGEN, owner of a barber college in  Great Falls, said they are 
putting an association together to work on this, H e  cannot go along w i t h  
this legislation. 

JIM -, Iegislative ~ u d i t o r ' s  Office, is present as a resource 
perscm regarding the sunset laws. 

In answer to questions £run Rep. Ellerd regarding licenses, there are 
no separate licenses required besides a barber's license, and t h i s  muld 
create a new license. The Barber Board wuld set up the rules. They do 
have a license as such right now. The only requirements right now are a 
$2,000 bond and 10 years continuous experience as a barber and that  he is 
licensed as a barber. There are no adopted rules a t  the present time. 
They were  a l l  thrown out. 

Rep. W k a l f  was told thse are no regulations under the Departxmnt of 
Oxupational. Licensing that  wcruld regulate. 

Mr .  Carney, Director of the Department of Professional and Occupational 
Licensing told Rep. Manning the Board now is under that  department for admin- 
is t rat ive purposes only. 

Mr. Lucht: told Rep. Andreason there are no guidelines for an instructor, 
The National Association of Trade and Technical Schools have sane t ight  
rules, There are no schools for  instructors. They can put Haugen a d  me 
out of business. A minimum of 2 years in  your profession is required. 

Mr.  Lucht told Rep. Bergene there is a requirerent of just kw years 
experience by the National Associatian of Barber Schools which have certain 
qualifications. There is no way to set up a time factor, 

Rep. Ernst closed by calling the camittee's attention to the fact 
there is a philosophical decision as  to whether instructors should be regu- 
la-. He tmok offense to the t e s t k n y  that there was collaboration 
between himself and Andersm. Representatives are requir& to enter legis- 
lation requested by their area residents. 
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HOUSE BILL 612 - 
REP. E'RANCIS EUGDANOUVE, House D i s t r i c t  #6, Blai~eCounty, spansor, 

said HE3 612 mncerns grain buyers and elevator operators. He has been 
on an e l a t o r  board for 27 years ard knows their concerns. The problan 
is that an elevator operator makes a verbal contract w i t h  a famer for ,  
say 5,000 b h e l s  of wheat a t  $5 a b h e l ;  he then calls a carmission house 
in Portland and sells the 5,000 bushels a t a  certainprice. I£ you thought 
you bought 5,000 bushels and you sell 5,000 bushels, YOU could lose your 
s h i r t  if the person f r a n  whm you bought the wheat failed to deliver it as 
promised over the phone. 

The elevator operator my even sell this wheat for  six mnths  ahead - 
wheat goes up to $6.00 bu. and it hasn't k e n  delivered, but has been bought 
and resold a t  $5 bushel, and it is n m  mrth $6 bushel, so the farmer doesn't 
deliver a s  he pranised. If the elevator operator has to replace t h a t  $5 
wheat w i t h  $6 wheat, he w i l l  have l o s t  $1 bushel. The Uniform Code requires 
tha t  you f u l f i l l  your contract. I f  the  elevafxr buys a t  $5 and it f a l l s  to 
$4, you can be sure tha t  the  farmers w i l l  have that a m t  of wheat and say 
"can't you buy a f e w m r e  bushels on that contract?". This does not h a p  
too often. Pbst hxmrs or grain producers w i l l  l ive  up to the i r  contract. 
They figure the i r  word is worth mre than any contract. A £0- speaker 
of the House thinks this b i l l  w i l l  help. 

CHRIS JOHANSEN, Wntana Fanners Union, and IWntana Grain Elevators 
Association, Great Falls,  has been active in the grain business f o r  32 
years and knows the problan Ise- discussed. There are cases where farmers 
haven't lived up to  their contracts. H e  wants farmers to be able to pick 
up a phone and make a binding contract, Unless samething was done to make 
a verbal mntract  binding, they muld not have a binding contract u n t i l  it 
was  signed. 

MZXE KO-, mtana Seed Potato Growers, Townsend, MT, apposes HB 612. 
Seed potato w s  are flooded with orders vhich,if not returned and refused 
are considered binding because these seed g m w x s  are considered to be mer- 
chants by the buyers. The amfinnation orders have to be returned w i t h i n  10 
days, in wi t ing ,  or they are considered binding, 2- orders have no price, 
no terms, but just says where to send the potatoes. I f  not returned because 
of being too busy harvesting the  crop, and several contracts are received in 
the Mil, he is oversold. This wuld exempt the famzrs frm the Uniform 
Cmnercial Code area. It is a one-sided approach. -t (d) on page 4 
affects a l l  crop producers and this wants to say you are all mchants .  
As a lrrerchant I wold be bound to a l l  G£ these contracts. 

Rep. E l l e r d  asked if a dawn payment is 'made, and Rep. Bardanowe sarid 
none was  made unt i l  the wheat is delivered on the date specified. 
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Rep. Bardanowe m r e d  Rep. Jensen's question about the futures 
market by saying you are not dealing w i t h  futures here. This b i l l  muld 
allm them to make a contract over the phone. This is s t r ic t ly  a cash 
market deal. Rep. Schultz thought there would have to be an offer and an 
acoeptance and mney to make a valid contract. Mr. Koehnke said the 
Uniform ccmercial Code says you don't have to have a written contract. 
The farmer receives a typed confirmation of sale that  he has not agreedeed 
to through the mail. Rep. Schultz questioned whether you would be held 
to a contract that was unsigned and unaccepted. 

Rep. Bergene asked i f  a grain elevator had agreed to buy grain f m  
a producer wer the phone &ether that  muld be a binding contract. M r .  
Johansen said that is the crux of th i s  b i l l .  They have had pmblans be- 
cause it is not a written contract that  he has, but he has to deliver to 
the wholesaler and has to pay the difference in price for that  grain he 
has to replace. Any contract made over the phone with the carmission house 
is a binding contract. 

Rep. Bardanowe said a willing seller making a amtract w i t h  a willing 
buyer is a binding contract. Rep. M e t c a l f  thought the intent of (d) sub- 
section on page 4 looks l ike it did not achieve what Rep. Bardanouve is 
saying. That section seems to be totally negating what you are trying to 
do. Rep. Ellerd thought this sale sbu ld  require a dawn payment. Rep. 
Bardanowe advised a l m s t  no sales a re  made w i t h  a down payment. 

Mr. Johansen said they consider any agreanent made over the phme a 
binding contract because i f  they resell  the grain wer the phone that  is 
a binding m t r a c t .  Otherwise a producer would have t o  am in and sign 
a contract. Rep. Andreason asked i f  there muld be any way to firm up in 
terms of a contract a t  a particular date other than bringing a farmer up 
to =chant status. Rep. J3ardanowe said ranchers and f m s  are very 
busy and don't go to town very often. Rep. Fabrega explained that a farmer 
calls you.and se l l s  an elevator 5,000 bushels of grain and the elevator has 
to call saneone else and they are bound and have to produce that much grain. 
-ently the problem is mainly with grain. Rep. Bardanouve said he didn' t  
knm about potato business. A deferred contract is accepted because a farrtber 
might not want to take saw mey in a certain year. There is little margin 
and if you don't get paid, the interest w i l l  gobble up a l lyour  mrgin. 

Rep. Ellerd said he muld like to include livestock producers in  sub- 
section (d) . Rep. Fabrega explained between merchants - that  they are  
both responsible and there hasn't been a dawn payment, but they have a 

/ binding contract. I f  there is a down paymat, it is enforceable. There is 
a need for enforcerent of a contract made wer the phone. 

Rep. -bins asked Mr.  Koehnke i f  th i s  w e  l i m i t e d  to grain crop pro- 
ducers, muld it be acceptable. I&. Koehnke said No, you have the impact 
of the entire Uniform Code, and its impact is tramdous. You are making 
the f m  a fu l l  fledged merchant. I f  you don8t sign a contract w i t h i n  10 
days, there is no contract. 
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Rep. Bardanowe closed saying when you move into different areas, 
there may be sanething we are not aware of, and he didn't want to be 
un£air to any seqent. They were caught in a serious loss 1-1/2 years 
ago and i f  this legislation has any m e r i t ,  and you are concerned, M r .  
Johansen can sit dawn w i t h  M r .  Blewett and t r y  to  answer any questions 
raised today. There may be m r e  here than meets the eye, and he d d n  ' t 
want to support sanething that is hannful. He appreciated the questions 
and concerns. 

HOUSE BITJ; 671 - 
PEP. HUEWITZ, D i s t r i c t  45, Wgher  County, sponsor a t  the request of 

the Department of Professional and ~ccupational Licensing, said HI3 671 would 
revise fees for  various boards and for renewals. Podiatrists would be 
required to f i l e  with the Clerk and Recorder. Fees are all the m e y  re- 
ceived for  administrative eqemes and th i s  department functions on ear- 
marked revenue and needs the mney to take care of inflation. 

ED CARNEY, Director of the Depr tmmt  of Professional and Occupational 
Licensing, explained th is  is basically what is called a department feed 
b i l l  and usually there is one every sessicm which provides for increased 
fees. HB 671 provides for  increased fees for osteopathic physicians. The 
podiatrists would be set by the b a r d  and they would go to a maximum of 
$50 and set annually ky the board according to what their  financial needs are. 
The case of ccmwrcial nursing hcklle administrators is the same. They were 
told they don't have the authority to set an exambation fee. They were 
changing the rules and putting a l l  the fees under one se t  fee schedule. 
It doesn't pay to update your fees because the b a r d  said you don't have 
the authority to s e t  a fee and you should go to the legislature to have it 
se t  cmnensurate with cost. The sunset review people found the problm 
that many of the people were not paying their  renewal fee on t ime and it 
was  lapsing over, so they thought an additional fee for late payment muld 
be in order. 

It muld provide that a suspended chiropractor license fee could be 
raised to $150. It is a rather steep increase - don't know i f  it needs to 
be that high. The b a r d  says that is to be the price. 

Section 6 affects the psychologists renewal fee. Section 7 affects 
m ~ t o l o g i s t s  where the board may set up a separate application fee not to 
exceed $10 which muld not be refundable. Water w e l l  contractors fee is se t  
by the board at $25 and giving them the authority to not exceed $50. This 
board is. i n  need of additional revenue and they w i l l  have to increase their 
fee. Section 9 talks about the coordination with SB 412. It is a broad 
grant of legislative authority to  the various boards in  the deparhwnt. 
Whether it passes w i l l  depend upon your interpretation of that  b i l l .  H e  
pointed out that section 8 should be exempt as  mll because there is no 
m t i o n  of w a t e r  w e l l  fees in SB 412. N e e d  to exempt section 8 even if 
SB 412 would pass. This is an effort  t o  coordinate the bi l l s ,  which he 
thir;ks is good but you do have the very real problem of whether this is 
going to f l y  or  whether either one of them w i l l .  
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OPPONENTS: None 

Q ~ I O N S  - 

Rep. Andreason said fee increases are  quite larye - is there justifi- 
cation? Mr .  Carney said i f  you ask for a $5 increase, the legislators say 
don't want to see you a t  every legislature. This wuld provide authority 
to set fees in order to match with expenses. Looking forward to the future. 
There wouldn't be any particular need to go to $50 i f  only $10 was needed. 
It is a discretionary thing w i t h  the board. 

Rep. Metcalf asked the reason for  raising the fee for a person not in 
practice. Mr.  Carney -red this is a t  the request of the Off ice of 
Budget and Program Planning because this group is getting smaller and smaller. 
The Board of Osteopathic Physicians is being phased out in July when it w i l l  
be ccmbined w i t h  the physicians. He thought the increase in chiropractic 
license fee was a large increase. The raises requested cam £ran the Office 
of Budget and Program Planning. 

Rep. Robbins asked why water w e l l  drillers were included. Mr. Carney said 
he supposed sanetime i n  the past it was thoughtw are going to be engaged 
in w a t e r  w e l l  drilling, and it is primarily to  insure protectim of under- 
ground wa te r .  Ws Lindsay, Water W11 Driller's Association, said th is  was 
to protect underground water and to protect people frcxn drillers, and to 
upgrade canstructim of water systesns. Rep. Ellison remarked that it takes 
quite a l o t  of expertise to drill a water mil and sane people had been 
defrauded. 

Rep. Andreason asked why podiatrists have to register. M r .  Carney said 
this had just been an the l a w  and they are recamended to be remved to  the 
Board of M i c a 1  Examhers. All of thm had to record their licenses 
where they practiced. It is widely violated and it is high time it is 
taken off the books. 

Rep. Wallin said there are many m r e  licenses involved. Are there 
going to be o*r b i l l s  t h a t  raise their  fees, too? M r .  Carney an-ed 
the legislature wouldn't be bothered by boards that  aren't having financial 
problems. The others have teen taken care of in s a ~  years past. 

Rep. Fabrega said i f  SB 412 passes, it muld still be necessary to 
keep s e d a n  8. SB 412 w i l l  s e t  out that the legislature won't get  in- 
vulved w i t h  these things in  the future. 

Rep. Hurwitz saw no need for closing. 
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HOUSE BILL 713 - 

Rep. Ray Jensen waS acting chairman while Rep. Fabrega presented 
HI3 713 which he sponsored along w i t h  Senator Goodover. 

REP. JAY FABREGA, D i s t r i c t  #44, Great Falls, explained HB 713 is an 
act to adopt the Uniform Arbitration A c t ,  repealing s a ~  of the sections, 
and replacing than with specific language in the new sections. Tkis could 
also be called the Camnercial Arbitration Act. Cohrmercial arbitration is 
a way of sett l ing disputes. A majority of the states have enacted the 
Lhifom W$trat ion Act. Tk-cour. ts  continue to get m e  and mre back- 
logged and so m y  of these arbitration suits are so camplex. The people 
concerned muld rather appear before an arbitration board. General arbi- 
tration cases are placed in there by an attorney and it is a way of 
relieving the courts of all the pressure of settling- disputes between 
private parties. Courts should be there to enforce state law disputes. 

The b i l l ,  as you go through specific sections, allows you to go back 
to the court to determine certain questions. In section 5, i f  you have 
an agrement to arbitrate, but there is a dispute about it, you can go to 
the murt and they decide i f  there is an agrement to arbitrate. 

JOHN &KAY, Legal Counsel for the National Conference with offices - i n  Chicago, said rrodern arbitration l aw  now exists i n  31 states, and the 
rest of the states have adopted through other statutes. Developnent of 
such statutes in lvbntana is important in order t o  cane into the context of 
&ern law. 

The mst important language in section 4 is "or a provision i n  a 
written oontract to suhni t  to  arbitration. The question in Wntana is 
whether you can agree to arbitrate. This b i l l  muld validate every kind 
of agr-t to  arbitrate. The rest of the b i l l  is fundamentally procedure. 
Procedures of enforcement of an agreement are in section 5. I f  acts are not 
acceptable, you have to have sane procedures for the arbitrators themselves 
for providing notice to parties and evidence and which arbitrators to make 
their  award to. Camnercial arbitration largely benefits areas of our 
econany i n  which arbitration has becane a custcxn because it is the mst 
efficient way to resolve a dispute. Construction has been a major bene- 
ficiary. Any kind of building involves architects, contractors, developers: 
and financiers are involved. Any time you enter into a building contract, 
there are always problems in follcrwing the contract, and there has to be a 
means of resolving those disputes. 

Arbitration mthods are necessary. Mst disputes are very technical 
and technical persons are needed to solve the problems. 

TOM HARFUW, IFG Leasing C w y  in Great Falls, has had the largest 
one with a citation in Mntana, in connection w i t h  the board of trustees 
of the Powell County School D i s t r i c t  on a contract for a gymnasium floor. 

.All persons connected w i t h  a n t r a c t  for  installation and the school district 
were involved. The school d is t r ic t  and the taxpayers w i l l  have to pay l b u -  
sands and thousands of dollars. Expert technical testimny w i l l  have to be 



2/16/81 
Page 8 ". 

used. They are in  a full fledged major lawsuit involving $30,000, and the 
end w i l l  not justify the means. 

A memr, written by Professor W i l l i a m  L. Corbett outlining this ac t  is 
EXHIBIT A. He has been very active in the drafting of th i s  b i l l  and a 
second ~ m r e  brief fact  sheet on this act, EXHIBIT B, they would 'like to 
execute unt i l  it gets here. Sonny Hanson, Billings, said the Mmtana 
Technical Council asked h i m  to represent to you that they basically represent 
architects and engineers and are in support of this b i l l .  

Those apprehensive about arbitration muldn' t be bound by it. They 
w i l l  still have the privilege of traditional limitations, but they w i l l  be 
in  effect for those wishing to use than. H e  suspects that  since it has 
mrked in many other states, they will be pleased w i t h  the results. 

DON SMITH, Associate General Counsel, IFG Leasing Ccenpany, G r e a t  Falls, 
said engineers and architects have always been in favor of arbitration. 
Their hs iness  i s n ' t  a s  technical as  architecture. They do business on a 
nationwide basis, and use arbitration in other states because it is efficient, 
practical, and speedy. They lease and furnish equipnmt for leasing; the 
average cost of equQm%t is $17,000. They have lots and lo t s  of contracts 
and because of that, they have lots  of disputes on contracts. I f  they have 
a problem w i t h  the warranty on their equ ipa t ,  they have found that arbi- 
tration is a speedy method of handling it. They could spend three years in  
court i f  they are a t  fault. Both sides could lose as  it could take a long - 
time to get dam to the end of the rope. 

In their  contracts they have an aqreaent that  i f  there is a future 
dispute, it w i l l  be handled through arbitration. They wil l  send out a list 
of arbitramrs £rm which persons can be selected in your area. Each side 
gets to select. One to three arbitrators are selected, depending upan the 
ccgnplexity of the dispute. The arbitramrs have a short hearing, very short 
and open for very-broad admission of evidence - they w i l l  l i s ten to a l l  sorts 
of evidence. The hearings w i l l  l a s t  only a few hours and then the arbitrator 
has to hand down a decision in 30 days. I f  the award is not sufficient to 
enforce the suit ,  you can take that  award to the d is t r ic t  court. The court 
w i l l  make a smmary examination and i f  correct, they w i l l  affirm the award. 
This kind of oontract suits that don't involve criminal actions can be kept 
i n  a private process that resolves the problm and doesn't take court time. 
We are cutting dam on the expense to the public because arbitration is 
handled independently and Without public expense. Their cchnpany thinks it 
is M e £  icial. It allows you to mrk in interstate ccnrmrce also. I f  you 
have a transaction across state line it can be resolved through an arbitra- 
tion provision. That decision is not enforceable in Wtana, and i f  you 
disagree, you can only agree to disagree. See his EXHIBIT C. 

GRM; NXURlIE, D i r e c t o r  of the kbntana Arbitration Association, w a s  
present to answer any neutral questions. Is in support of HB 713. 

CHAD SMITH, Mmtana School Board's Association, endorse the concept 
of arbitration in the oomnercial sector. In the construction of school 
buildings where disputes arise, and i f  it is hung up over a long period 
of time, you run into all  kinds of extreme provisions which make it very 
difficult. This is a cxxrmercial arbitration ac t  and he h o e  there would be - no 
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consideration of this b i l l  t~ allm this to extend to the gnplayer-employee 
arbitration. This legislature w i l l  have the chance to consider the labor 
part in another b i l l  HB 778. 

OPPONESJTS: None 

QUESTIONS - 
Rep. Schultz asked M r .  McKay who makes up the organization of the 

National Canference of CoarPnissioners. It is an Organization of the legal 
profession and each state creates its own laws and the state d s s i o n e r s  
carq?osns the national mmissioners. Their function is to look a t  state 
l a w  that  proposes where uniformity is part of the state law. Each state 
-tributes scmrethincj financially. James D. Harrison and Diana m l i n g  are 
Mmtana Cannissioners. 

Rep. Fabrega closed saying Mmtana law is the impediment t o  the 
resolution of disputes. Arbitration law in Mmtana has changed l i t t l e  
in the last 100 years. If the word of an arbitrator is debatable, you 
can take the award to the court, but full use of this method cannot be 
used unti l  the legislature acts. Private settlement of disputes should 
be settled out of court. 

REP. JW FABPEGA, D i s t r i c t  #44, Cascade County, chief sponsor, explained 
HB 625 allows a xnerchantwfio does not  intend to s e l l  on credit, but who se l l s  
with the intention that he is going to  be paid for in cash, but to be a c m -  
modating w i l l  agree to charge it. But the understnzd agreemnt is that  when 
the b i l l  is presented, it w i l l  be paid w i t h i n  10 days af ter  the f i r s t  of the 
mnth when a l l  b i l l s  are due and payable. By allowing charge accounts, you 
have b e m e  an unwilling, lender and because you did not intend t o  becane a 
lender, you did not intend to enter into an a g r e a m t  w i t h  interest  charges, 
etc. The person who does not intend to a l l w  revolving accounts should be 
protected. HB 625 muld clarify th is  procedure. 

HI3 625 is to be considered a l a t e  payxwnt charge method by a sel ler  
who wants to be paid in a good fai th  contract. You buy sanething w i t h  the 
intentian of paying for it after  the f i r s t  of the month. 

REP. KEX IiT)BBINS mt ioned  a smalimerchant has to pay his b i l l s  on the 
strength of that maey caning in and when it doesn't he is put into a very 
ePnbancassing spot. He is very much in  favor of this  b i l l .  

REP. GLENN JACOBSEN is a proponent. 

m M  WINSOR, Pllontana Insulating Contractors Association, said they pro- 
vide goods and services to their  custcmxs a t  no interest, and they are paying 
19.5% fox their  money. Custrxners are getting no-interest loans fran the 
u t i l i t i e s  and his attorney tells him he can't charge more than 10%. H e  needs 
rel ief  to recover t h e k  cost of interest  payment. They still are losing m e y .  

CUI(TIS HANSEN, Executive Vice President of the Mtana Retail Association, 
Helena, supports HE3 625. See his t e s t h n y  MHIBIT N. 
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REP. KITSELNAN is a proponent. 

0-: None 

QUESTIONS - 
It was suggested that this  be researched to see if you have to notify 

your accounts that you are going to establish a l a t e  payment charge. This 
would only apply to any charges made that were not intended to extend 
credit beyond 30 days and that any payment of the obligation was unintended. 
Subsection (3) provisions do not apply to mney due for tangible services. 
This is for  actual materials. 

Rep. Wallin said section 2 requiremats are met by w h a t  is written on 
an invoice sent each month to  each account. Section (f) states  a buyer may 
a t  any time pay the to ta l  unpaid balance and avoid l a t e  paymnt charges. 
The sel ler  wants his  mney and not the interest. 

Rep. ~ l l i s o n  mentioned this muldn't add a l a t e  payment charge onto 
a doctor b i l l  o r  retail sales contract. This is just making legal what 
mst people have been doing for years. 

Rep. Fabrega said this is just a m a t t e r  of clarification of what has 
k e n  going anyway. Rep. Meyer said i f  you don't have a signed invoice 
and you go to  court the judge says you don't have a suit.  

Rep. Fabrega resuroed as chairman. 

E- SESSION - 
Rep. Ellerd mwed to reconsider action previously taken on HOUSE BILL 

262. Pbtion carried. This is relating to the T e r r i t o r i a l  Integrity Act. 

Rep. H a r p e r  said you need "totally aned" in the proposed amendment. 
Mtana Power Ccanpany is a consortim. Rep. Manning asked what reflection 
this would have on the b i l l .  Mr. McKittrick said the pwer cc~npany w i l l  be 
owning less than total ownership in a particular plant, and wi thou t  putting 
in anythhg else, they could own 1-10-30%. Rep. Manning asked i f  the pmx 
axnpany is i n  swrt of this b i l l  now, or are they going to  fight the bi l l .  

M r .  Gannon, Montana Pawer Cc~npany, said the situation in Colstrip is 
that Tongue River has sans present interest i n  there. They would be excluded 
fm SCXE of the premises which are cooperatives. H e  feels the word "totallyn 
muld exclude fac i l i t ies  in Colstrip. They are still o p s e d  to the bil l .  
They wuld be precluded £ran that  language. If they mt through, the FEA 
couldn't supply electricity to them. Mr. McKittrick said the Colstrip matter 
w i l l  be decided by law. He  thowht the electric suppliers could work out 
sane kind of ayreemmt. 

Fkp. Fabrega said the question is whether the word ''totally" is to be 
stricken out of the proposed amendmnt. Wtion to  do so was adopted. 
Rep. Manning med  HOUSE BIIJ; 262 DO PASS AS AMENDID. Reps. Meyer , Ellerd, 
Kitselman, O'Wa, Pavlovich voted no. Wtion carried 14-5. 
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Rep. Jacobsen mved HOUSE BIU; 105 DO PASS. Wtion failed with a 2-15 
' 

vote. Ttm mmkrs were absent. So HB 105 leaves the ccmnittee as a DO NOT 
PASS. 

HI3 105 muld put royalty uwners under the sarne protection as the 
state is a t  the present time, The stub for  s ta te  reports is much mre 
ocanplete than is the stub for royalty uwners. 

Rep. O'Hara maved HOUSE BILL 106 DO PASS. Rep. Harper made a substi- 
tute  mtion that HI3 106 be amended, A m e n m t  is shown an the standing 
carrmittee report. mtion was adopted unaninr>usly. Rep. O'Hara continued 
his mtion that HOUSE BII;L 106 DO PASS to HOUSE BILL 106 DO PASS AS AMENDED. 
Mtion carried unanhusly. 

A rrrotion was made ko amend HI3 188 on page 1, l ine 10, following "nuisance" 
to strike "to the state" and the mtion was adopted, Rep. Ellerd med that  
HOUSE BILL 188 DO PASS AS AMENJIED. kbtion carried w i t h  Rep. Pavlovich, 
Ellisan, Andreason, Jensen, Manning voting no. Rep. Kessler was absent. 

Rep. Jensen moved that HOUSE BILL 459 be tabled. mtim carried with 
Rep. Vincent voting No. 

Rep. Fabrega m d  HOUSE BILL 282 which he sponsored BFI TABlED. mtion 
carried unanimusly. 

Rep. Kitselman m e d  HOUSE BILL 376 DO PASS. H e  further mved that 
proposed amencbmts be adopted, and they were unanimusly accepted. Rep. 
Harper £urther mved that the t i t l e  be amended, and this  mtion was adopted 
unanhusly. Rep, Kitselman amended his  original mtion to HOUSE BILG 376 
DO PASS AS AMENDED. It was unanhusly adoptad. 

Rep. Kitselman med  HOUSE BILL 377 DO PASS. He £urther med  that 
the proposed amen&ents that had been agreed to be adopted. They viere 
unanhusly approved. Rep. Harper rrmTed that  the proper title adjustment 
be adopted which was unanhusly accepted. Rep. Kitselman changed his mtim 
t o  EDLEE BILL 377 DO PASS AS AT@NDED. (The standing c d t t e e  report shows 
the amendments for HI3 376 and HE3 377.) 

Rep. H a r p e r  w e d  that  HOUSE BILL 378 DO PASS. He further mved to 
change the t i t l e  f r m  m t a n a  Securities ~ c t  to Securities A c t  of Pbntana. 
Motion was unanhusly adopted. M i o n  was changed to HOUSE BILL 378 DO 
PASS AS -ED, which was unanbusly adopted. 

Rep. H a r p e r  moved HOUSE B U  380 DO PASS. H e  further w e d  amendment 
to the t i t l e  be adopted, which mtion carried unanirrously. He then mved 
HOUSE BILL 380 CO PASS AS AMENDED, and it was unanirrously adopted. 

Rep. Mmning mved mIJSE BILL 385 DO PASS. Rep. Harper med  section 1 
be stricken in its entirety and the old language be reinserted, and this 
mtion was unanhusly adopted. 
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Rep. Harper mved the language on page 4, lines 8 and 9 "At least  
once every 3 years a t  any tk" be stricken and "If" reinserted. This 
rrotion was withdrawn after further discussion. 

Rep. Ellison moved "20" cents be stricken and "60" cents be inserted 
on page 2, line 16. Striking language on page 4, line 8 mad a l l m  the 
carrPnissioner to audit a t  any time. 

Rep. Vincent wants an effective, efficient audit that could p i n t  up 
ineff iciences that, i f  corrected, might make for lower rates. Only one way 
to do that and make sure that it is done. Might be able to  meet than obligations 
lesser figure i f  inefficiencies were corrected. 

Rep. Andreasan wants a perforrrrance audit. 

Rep. Meyer suggested i f  sawme has a problem, he can go to Sonny 
Qnholt's office. However, the fees do not allow Sonny's office to handle 
such claims. The fees being raised and the 30-day requirement for forms 
to be fi led before their use are basically the main changes. 

Rep. Fabrega f e l t  the audit should do more than just check on the 
financial stabili ty of a campany and would like to have them audited to  
determine that they are providing the best semice for the m e y  because 
they are camying out the public trust. It muld take a p e r f o m c e  audit 
because a legislative audit can only audit state entities. Qnholt's 
office could do the audit, or they could oontract it out. 

Rep. Meyer made a mtion to  have the researcher came up with Language 
requiring a "performance" audit. 

Rep. Andreason wants sanething inserted that would encourage and 
a l l o w  the early settl-t of claims. A straw vote indicated the mrrend- 
ments should be put into proper language by the researcher. There was 
a unanhus  msensus that no action be taken a t  the mment. 

Meeting adjourned a t  12:OO noon. 

a&/. 
Jo'yahti, Secretary 

\ 

/ ,  
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REP. W. J. FApREGA, Chairman 
L 



and t11.e boa rd ' s  a u t h o r i t y  i n  t h i s  regard  was quest ioned 

by t h e  Montana Supreme Court .  The c o u r t  determined 

t h a t  . t was n o t  w i th in  s p e c i f i c  s t a t u t o r y  i n t e n t  f o r  

t h e  b o x d  t o  adopt such requiremerlts. 

Barber- schools  a r e  a l s o  sub_!ect  t o  t h e  r egu la to ry  

c o n t r o l  of  t h e  Department of Business Regulat ion.  The 

P r o p r i e t a r y  School Act ( s e c t i o n  20-30-101, MCA) re- 

q u i r e s  t h a t  a  t r a d e  school  o b t a i n  appropr i a t e  c e r t i f i c a -  

t i o n  and l i c e n s e  from t h e  Department of Business Regula- 

t i o n .  The Department of Business Regulat ion has t h e  

a u t h o r i t y  t o  e s t a b l i s h  s p e c i f i c  requirements  f o r  equip- 

ment, personnel ,  i n s t r u c t i o n  m a t e r i a l s ,  i n s t r u c t o r s ,  

e t c .  a s  a r e  necessary t o  provide adequate educa t iona l  

o p p o r t u n i t i e s .  However, t h e  Department of  Business 

Regulat ion does n o t  l i c e n s e  o r  r e g u l a t e  barber  schools  

o r  i n s t r u c t o r s  a t  t h e  p r e s e n t  t ime.  I n  February o f  

1979, t h e  Department of  Business Regulat ion n o t i f i e d  

t h e  barber  schools  t h a t  t h e  schools  f a l l  under t h e  

j u r i s d i c t i o n  of  t h e  P r o p r i e t a r y  School Act. The depar t -  

ment reques ted  t h a t  t h e  schools  apply f o r  l i c e n s u r e  
--- - - . - - - - -- . - -- - -- , 

pursuant  t o  t h e  a c t . /  According t o  t h e  department,  
the-> 

schools  cont inue t o  be l i c e n s e d  by t h e  board and have 

no t  app l i ed  f o r  l i c e n s u r e  through t h e  department.  - .----.- -- - - - -  ..- - - ./-' 

Current ly ,  laws e x i s t  regard ing  the- l i c e n s u r e  of 

i n s t r u c t o r s  f o r  cosmetology schools  by t h e  Board of  

Cosmetologists .  The law ( s e c t i o n  20-30-102, MCA), 





times per year. If a student fails the apprentice 

examination; the applicant is required to obtain an 

additional 250 hours of training within three months 

before being eligible to take the examinations again. 

Iin applicant for a barber 1 icense is allowed three 

attempts to pass the examination. If the applicant 

fails the examination three times, he or she must 

surrender the apprenticeship card and may not perform 

the acts which constitute barbering. 

The following illustration indicates the pass/fail 

statistics of applicants taking the examinations over 

the past six fiscal years. Examinations are a combina- 

tion of written and practical application, designed to 

determine the applicants knowledge of both theory and 

technique. 

NUMBER OF APPLICANTS PASSING THE EXAMINATION 

License  Type: Aeyrent i  c e  ~ ~. - Barber  , 

F i s c a l  Year Taken -- - Passed P e r c e n t  Taken -- - Passed P e r c e n t  

Source:  Compiled by t h e  O f f i c e  of  t h e  L e g i s l a t i v e  A u d i t o r ,  based 
on board  r e c o r d s .  

I l l u s t r a t i o n  3 

A barber or barber apprentice must renew the 

respective license prior to July 1 of each year. An 

apprentice is required to renew the apprenticeship card 

if the individual does not take the barber's examination 



BEFORE THE BOARD OF BARBERS 
DEPARTMENT OF PROFESSIONAL 

A N D  O C C U P A T I O N A L  LICENSING OF 
THE STATE OF M O N T A N A  

I n  The Matter Of' The A p p l i c a t i o n  1 DECLARATORY RULING 
o f  BIG S K Y  COLLEGE OF BARBER- 1 
STYLING, I N C .  F o r  Approva l  O f  An ' 

A l t e r n a t i v e  A p p r e n t i c e s h i p  1 
Program 1 

On O c t o b e r  20 ,  1 9 7 9 ,  t h e  B i g  Sky C o l l e g e  o f  B a r b e r -  
S t y l i n g ,  I n c .  o f  M i s s o u l a ,  Montana,  by Gary  T. L u c h t ,  i t s  
p r e s i d e n t ,  s u b m i t t e d  a p e t i t i o n  t o  t h e  Board f o r  a  r u l i n g  
t h a t  a  c e r t a i n  a p p r e n t i c e  b a r b e r  c o ~ l l d  s e r v e  t h e  b a l a n c e  o f  
h e r  r e q u i r e d  y e a r  of' a p p r e n t i c e s h i p  by wori t ing a.s a11 i n -  
s t r u c t o r  i n  t h e  s c i ~ o o i .  The Boarc? i n v i t e d  t h e  p e t i t i o n e r  and  
o the r_pa r t i e s . . known  t o  be  i n t e r e s t e d  t o  a t t e n d  a Board  
*--- 

-meet&g -on November 1 2 ,  1 9 7 9 ,  and  d i s c u s s  t h e  r e q x f u r t h e r .  - A t  t h e  m e e t i n g  the .Boazmd p roposed  t o  t r e a t  t h e  p e t i t i o n  - 
as  a r e q u e s t  f o r  a  d e c l a r a t o r y  r u l i n g  aria t o  w a i v e  a n y  
t e c h n i c a l  d i f f e r e n c e s  b e t ~ j e e n  t h e  f'orm o f  t h i s  p e t i t i o n  
and  m e e t i n g  and  t h e  f o r m s  p r e s c r i b e d  i n  t h e  D e p a r t m e n t ' s  
p r o c e d u r a l  r u l e s .  T h i s  was a c c e p t e d  by t h e  p e t i t i o n e r .  
M r .  L u c h t  and  t h e  a p p r e n t i c e ,  h e r e i n  d e s i g n a t e d  a s  C . D . ,  t h e n  
s p o k e  i n  s u p p o r t  o f  t h e i r  p e t i t i o n .  The r e l e v a n t  i s s u e  was 
d e f i n e d  a s  w h e t h e r  i n s t r u c t i n g  i n  t h e  B i g  Sky C o l l e g e  o f  
B a r b e r - S t y l i n g ,  I n c .  was t h e  T 1 e q u i v a l e n t T T  o f  a l lnormal  work 
y e a r n  s u c h  t h a t  t h e  Board i n  i t s  d i s c r e t i o n  c o u l d  a p p r o v e  
t h e  program as  q u a l i f i e d  a p p r e n t i c e s h i p  u n d e r  i t s  r u l e  
A R M  4 0 - 3 . 1 8 ( 6 ) - S 1 8 6 0 ( 3 ) .  

Mr. L u c h t  s t a t e d  t h a t  T T e q u i v a l e n c y l T  meant  " o f  e q u a l  
v a l u e T 1  and  t h a t  C . D .  would g a i n  e x p e r i e n c e  i n s t r u c t i n g  i n  
t h e  c o l l e g e  o f  a t  l e a s t  e q u a l  v a l u e  t o  t h a t  g a i n e d  by a 
t y p i c a l  a p p r e n t i c e  b a r b e r  i n  M i s s o u l a .  C . D .  s t a t e d  t h a t  
she had ; ) r e v i o u s  t;ra-irlinrr, 0;. ~ l x p : % r i c i ~ c , i ~  i i \  t , . ; ~ c h i  r l r ;  :1110 

o f f i c e  management and  e x p e c t e d  t o  c u t  o r  s t y l e  more h a i r  i r i  

a t y p i c a l  d a y  a t  t h e  s c h o o l  t h a n  s h e  had  i n  h e r  t h r e e  months  
as  a n  a p p r e n t i c e  i n  a M i s s o u l a  b a r b e r  s h o p .  I n  r e s p o n s e  t o  
q u e s t i o n s  f rom Board members, C . D .  s t a t e d  t h a t  s h e  h a d  l i t t l e  
e x p e r i e n c e  w i t h  t h e  b a s i c  c l i p p e r  c u t  i n  a s h o p  s e t t i n g  b u t  
t h a t  s h e  a l s o  had  l i t t l e  i n t e r e s t  i n  s u c h .  _ --.- C . D .  a l s o  s t a t e d  
t h a t  M r .  L u c h t l s  s c h e d u l e  ( h e  i s  t h e  p r i n c i p a l  i n s t r u c t o r  
i n  t h e  s c h o o l )  w a s  s p r e a d  t o o  t h i n l y  and  t h a t  h e r  t e a c h i n g  
would e n a b l e  him t o  t e a c h  more e f f e c t i v e l y .  C . D .  i n d i c a t e d  
t h a t  h e r  b u s i n e s s  management e x p e r i e n c e  had b e e n  i n  a  d e n t a l  
o f f i c e .  

A y e a r  o f  a p p r e n t i c e s h i p  i s  r e q u i r e d  by l a w  (37-30-305, 
MCA) b e f o r e  a b a r b e r  c o l l e g e  g r a d u a t e  may t a k e  t h e  examina-  
t i o n  f o r  t h e  b a r b e r ' s  c e r t i f i c a t e .  I n  a d o p t i n g  t h e  above -  
m e n t i o n e d  r u l e  a s  p a r t  o f  i t s  a d m i n i s t r a t i o n  o f  t h e  a p p r e n -  
t i c e s h i p  p r o c e s s ,  t h e  Board h a s  s t a t e d  a  p o l i c y  o f  s u p p l e -  
m e n t i n g  a  s c h o l a s t i c  e d u c a t i o n  w i t h  p r a c t i c a l  e x p e r i e n c e  
b e f o r e  a  p e r s o n  c a n  s e e k  t o  be  a f u l l y  l i c e n s e d  b a r b e r .  
Among t h o s e  a s p e c t s  o f  p r a c t i c a l  e x p e r i e n c e  wh ich  t h e  Board 



deems v e r y  i m p o r t a n t  i n  any  a p p r e n t i c e s h i p  a r e  t h e  b u s i n e s s  
management o f  a shop  and  t h e  hands-on e x p e r i e n c e  o f  c u t t i n g  
h a i r  of  r e a l  c u s t o m e r s .  A c o n t i n u a t i o n  o f  C . D . ' s  s c h o l a s t i c  
e n v i r o n m e n t  w i l l  n o t  g i v e  h e r  t h i s  e x p e r i e n c e .  The Board  
i s  a l s o  n o t  p e r s u a d e d  t h a t  t h e  p r o p o s e d  d i v i s i o n  o f  t h e  
t e a c h i n g  l o a d  be tween  M r .  Luch t  and C . D .  w i l l  i n v o l v e  t h e  
" immedia te  p e r s o n a l  s u p e r v i s i o n "  which t h e  a p p r e n t i c e  mus t  
r e c e i v e  f rom t h e  l i c e n s e d  b a r b e r .  On t h e  o t h e r  h a n d ,  t h e  
Board i s  i n c l i n e d  t o  g i v e  some r e c o g n i t i o n  t o  C.D.'s p a s t  
e x p e r i e n c e  and  t o  t h e  c u r r e n t  s u r p l u s  o f  a p p r e n t i c e s  a n d  
b a r b e r s  i n  M i s s o u l a  r e l a t i v e  t o  t h e  demand. I f  C . D .  w i l l  
work a t  l e a s t  h a l f  a normal  work y e a r  i n  t h e  c o m m e r c i a l  
e n v i r o n m e n t o f  a b a r b e r  s h o p ,  t h e  Board w i l l  r e c o g n i z e  h e r  
i n s t r u c t i o n a l  work--provided t h e  r e q u i s i t e  i m m e d i a t e  p e r -  
s o n a l  s u p e r v i s i o n  i s  shown--in a  b a r b e r  c o l l e g e  a s  t h e  
e q u i v a l e n t  o f  t h e  o t h e r  h a l f .  C . D .  can  fulfill h e r  h a l f -  
y e a r  i n  a s h o p  w i t h  s i x  mon ths9  f u l l - t i m e  work ,  t w e l v e  
months  o f  h a l f - d a y s ,  o r  a c o m b i n a t i o n  cf .  t h e  tc:o wk.ich 
amoun t s  t o  t h e  same t i m e ,  

Lawrence S a n d r e t t o ,  Cha i rman 
Board o f  B a r b e r s  

By: Ed Ca rney ,  D i r e c t o r  
Depa r tmen t  o f  P r o f e s s i o n a l  a n d  
O c c u p a t i o n a l  L i c e n s i n g  
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IN?. . .  v . . .  aMont~na C o r p o r a t i o n  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I ' l i ~ i t l t i f ! '  ..., 
\'S 

THE BOARD OF BARBERS OF THE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 
PEPARTYT OF PROFESSIONAL AND . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

OF MONTANA, 
OCCUPATIONAL L I C ~ S I N G  OF THE STATE' , 

I ) ~ * I ' ~ ~ I I c I ; I I ~ ~ . .  .. i 

I,(): , ,The' .Boar.d. .of. .@arberr;. .of. .'khc. ,l)cpar.t;ment o f  F ' rofesainal  an.j 'J :cup? t i*;  ' ~ F I  1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . 4icensios. gf . t h . e  s t i t  e . o f .  Montana,. .qn,C. c~unsal , .  .!?.g?.?. Tlzpz . . . . . . . . . .  
? 

. I . . . .  . .  . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Notice is hereby givcrl t11ii( on t l ~ u  1.8.. t1;l.y of' J u l : ~ .  19 ??. , !  

. . ('ourt rntc.rod Judgment  In t t l c ,  ;~hc,\.c-c.t~t ltlctf :tc.tioll, w11ic.h judrrnlc.11 t is in f ' ;~vor o f .  .?!,?'~~~?!~.f.?' 

. . . . . . . . . . . . . . . . . . . . . . . . . .  i tg i l i~ l~ t  . . . .  .Def %!?nt. . . . . . . . . . . . . . . . . . .  , ,I true l , , , c~  cO,.r,l(.~ ,. ,,,,,, . ,,I, i v ~ , i 2  : 

:lt.tric,hcd to this Notic:(* ; t r l c l  sc*ri.cbd upon you. 

. . .  I ) A T J C J )  111is . . . .  .l.8 . . . . . .  [ lay , I S  . . .  ; l u l . ~ .  . . . . . . . .  , I!) .Go. 



STATE OF MONTANA, I N  AND FOR TIIE COUNTY OF MTSSOUI,4 
- - - - - -  - - - -  - - - - - -  - - - - - - - - - -  - . * . - - - -  - - . - - . -  -.,.- - - - - - .  - -  - - - . -  

Cause No. 49366 1 ' .  

B I G  SKY COLLECE 01' UARUER-STYI.,ING, ) 
INC. , a Montana C o r p o r a t i o n ,  ) 

) 
P e t i t i o n e r ,  ) 

) .  J I J D G M E N ; '  
j 

- - - - -  - - -  - - - -  
-VS - 

/ /  STATE OF MONTANA, 
10 

8 

13 P e t i t i o n e r  f o r  Sw-nrnary Judgment .  Rricf:; were subnl j  tt 6 i);: tilt I I 

) 
) 

. , 
THE BOARD OF BARBERS OF THE I I I 1 . , ,  

DEPARTMENT OF PROFESSIONAL AND 

P a r t i e s .  Based upon t h e  p l . cad ings  on f i l e 11err2in a t ld  ~ l l e  r~c-c , , !  

o f  t h e  p r o c e e d i n g  b e f o r e  t h e  Board of  Earbe1.s ~f t h e  ! i ~ , ) . ~ : ~ : ~ ; t , r i l  

o f  P r o f e s s i o n a l  and O c c u p a t i o n a l  I,i censing fif tlhc S t a r  c ot- 

9 OCCUPATIONAI, LICENS LNG 0 1 7  THE 
) 

17 

18 

24 P e t i t i o n e r .  il 

Montana,  t h e  f o l l o w i n g  f i r ~ d i n g : ;  (11- f a c t  ; ~ n d  ~ . o n ' : l u . ;  i O I , . -  u 1 1 i t  

and Judgment a r e  n~~lclc:  

20 

2 1 

22 

23 

25 I /  ( 2 )  S i n c e  g r a d u a t i n g  from t h c  B I G  SI.;Y COLf,E(;E Of: P A f i V l ; r :  

- F i n d i n g s  o f  F a c t  --- 
(I) On N o \ ; r . ~ : , ! ) ~ r  12, 1 9 1 9 ,  t h c  ! < ~ ~ p o n d e r ~ : ,  E o ~ r - c l  ( r R < l ~ - l ,  . :  . 

met a s  a Board t o  c o n s i d e r  the a p p l i c n t s i . o n  (-f t h e  : let .  ! i ~ r - c : r -  1 . 

1 a p p r o v a l  o f  an n p p r c n t i  c e s l ~ i p  program f o r  nr employee c , f  rtil- 

26 / STYLING, INC. , i n  J u l y ,  o f  1 9 7 9 ,  [.he 1'ct.i t i c l le r  ' s  unll, 1 rvt., i / 
p a s s e d  t h e  a p p r e n t i c e  e x a m i n a t i o l ~  anti wor-Iced i n  n ! I , I Y I  P I -  .h-, 

a p e r i o d  o f  T h r e e  (3)  rnonths . F o l  l o w i  n g  t.hc.t_ she ~ o r , s ~ - c n ~ r t r l  

2911 employnient as a n  i n s t r u c t o r  w i t h  'l'iie iiig S k v  Cullc2i;e , I*  E r r h  , .  

32 / )  c o r p o r a  t i-on . 

30 

31 

S t y l i n g ,  I n c .  unde r  trhe inlrnediatc: s u p c r v i s i c 7 r ~  o f  ( : , , rv r ~ r , - h t  

l i c ensed  b a r b e r ,  wl~o i s  t h e  ownc:: anct rnn l \ i l l y ! :  o f  tlic i ' c t  it- io-1, r 



( 3 )  On December 1.2, 1979 ,  t h e  ~lc : ; l )or ldc t~t  Board i: ;\~z;cl  ; I  

d e c l a r a t o r y  r u l i n g  r e g a r d i n g  t i l e  appre11t iceshi .p  o f  t l i r .  1':t i t - ' o -  t s p ' -  

employee.  T h i s  r u l i n g  r e q u i r e d  f  h d t  b c f  or-e t h e  employ:.: w r i i i  ' ( 1  ! I !  

p e r m i t t e d  t o  t a k e  her c s a n l i n a t i o n  f o r  ,I b a r b e r  ' s c e r t j  f J c ; l tc  o 

1 1  r e g i s t r a t i o n ,  t h a t :  she m 1 1 s t  wor'lc ;~t: lc,i::t- 11,11f n n o l n l ~ l  w,>i- l  

y e a r  i n  a commercial cnvi ronmcnt  of :I I ~ a r h c i -  :;hopv i n  1 .  t i  r 1 )  

t h e  wor-k s h e  h;ld perf -ormed ancl conrcrrlpl;~tc.l p c r f o r c l i n j  ,><; i 1 1 ~  1 , !I:[ 

a t  t h e  b a r b c r  c o l l e g e .  

(4 )  P e t i t i o n e r  ' s e m f 1  oyee  h a s  worlterl con t1nuou.c; l y  ;I , :In 

i n s t r u c t o r  w i t h  The Rig Sky C o l l e g c  o f  B a r b e r - S t y l i  n g  , ' I I I~: .  , 

s i n c e  s h e  con~nlenccd cmpl.oyment w i t h  t:he c o l l c g e .  

( 1 )  S e c t i o n  4 0 - 3 . 1 8 ( 6 )  -S1860(3)  of  fkie ;.Iontcin;. A c l i n l l r \ i  : . I  ,- . :  $ . ? I  

code  which  p r o v i d e s  that-. " eve ry  a p p r e n t i c e  nlrlsc s e 1 . v ~  one ( 1 '  

normal work y e a r ,  o r  i t s  equivnlcr l t  nC t h c  d i s c r e t i o r ,  nl: r l l r >  

b o a r d ,  r-ts an  a ~ p r ~ 1 1 t . i ~ ~  b e f o r e  1 1 ~  t . 0 1 1  t.alcc1 tile bc7rl .cr  ( > x ; ~ i . ~ i i l . ~ ~  I r t  

e n g r a f t s  a d d i t i o n a l  r e q u i r e m e n t s  o n ~ o  Sec.ti.0~1 37-30-7Ju5  , Y t : t ' i ,  

which  arc? i n  e x c e s s  of t h e  s t a t u t o r y  author it:^ grnr i t c~ l  r:) [:i lr.  

b o a r d .  

( 2 )  T h c  tic?,: 1 , i r c i f  o r y  r u l i n g  o f -  [.lie Rcr ;po~ident  whL( !, i : ~  ; > '  

issue h e r e i n  w a s  in excess of  t h e  Ke:;ponclcnt 's s t a t  u t ~ ~ r  7 .JIJ:IIO i L 

when i t  r u l e d  t h a t  I ' e t i t i o n c r  ' s proposed  a p p r e n t i c e s h '  p p;:ogr.,it I ,  

c o n s i s t i r i g  o f  t h r c c  ( 3 )  months wor-lc at: a h n l - b e r  shop  . ~ r , ~ l  7 1  i - L C  ( 1 ;  

months work a s  an i n s t r u c t o r  a t  Tl ic  ISSg Sky College o "  I;a7:i)-bl--- 

S t y l i n g ,  I n c .  , unde r  t h e  immedia te  p e r s o n a l  supel-vi  sioi; o r  11,t I 

L u c h t ,  n l i c e n s c d  b a r b e r ,  would n o t  mcct t h e  p rc requ ic : i : : e* ,  f ( l ~  

t a k i n g  tlle e x a m i n a t i o n  f o r  B a r b e r ' s  Cert i . f  i c a t e  of Ke; ; i : ; t : : ; i~i  01; 

I l l .  

The Respondent  ' s  d e c l a r a t o r y  rul i11g of  1)eccniber I . ,  197'1 i : ,  

h e r e b y  r e v e r s e d .  The a p p r e n t i c c s t ~ i p  prograin p roposed  11y 1 . h ~  



P e t i - t i o n e r  f o r  i t s  a p p r e n t i c e ,  c,nlpioyee i s h c r c b y  t o u n  1 < - ( J  n l r  r 

a l l  t h e  prerequisites f o r  q u a l i f i c a t i o r ~  t o  p e r m i t  t h e  -?ln!~! - ) y r c  I o 

t ake  t h e  examina t ion  f o r  3 Barhcr:; Ccrt-i.f i c a t e  o f  I?ey,i c;:-7-,l'- i r n  

P l a i n t i f f  is awarded i t s  c o s t s  o f  : , t i i t .  

DATED t h i s  
\ i 4'y 

d a y  of  . J u l y ,  1980. ----.-- 3 
4 i p, '. 

I I - \ j i 
- ------ d'- - - - - - . - - 

DISTKZCr1 CO RT J U D G E  



BARBER STYLING 

BIG SKY COLLEGE OF BARBER-STYLING, INC. 
I 600 Kensington Missoula, Montana 59801 Buttrey's Suburban Phone: (406) 721-5588 

A ! ~ , y x s t  2 7 ,  7 c S o l )  

* 

B1l . l  Graves 
Rlvervt e w  3n rbershap 
3lvervlew Sh0pp1.n~~ Center 
Cree t, Fs 11 s , Yon t ( in~ 5914.9 4 

Denr B i l l  : 

I f e e l  compelled t o  w r i t e  t h i s  l e t t s r  I n  l:r:lq>@ t h a t  we ~ i p l . ; t  be 
a b l e  t o  c l e a r  up some sharec! aisunderstand?r-s .  

F i r s t ,  I would l i k e  t o  c l -ar l fy  t h ~ t  T d i d  not t e s t i f y  t o  "kn i fe  
you i n  t h e  bsck" as rumor t o  t h a t  e f f e c t  c l r c r ~ l s t e d  s f t e r  the  
meeting. If you r e a l l y  be l i eve  t h a t  t h e  coqtent of my t e s t i ~ o n y  
revealed t h a t ;  then you as a board member are l i s t e n t n e  h u t  not  
hearinq what's poinp on i n  the  profession.  d h a t  I revealpa t o  
t h a t  ~ e e t l n g  were f a c t u a l  ac t ions  t h a t  occurred between the Board 
and I over t h e  las t  two years.  They were ? o t  l i e s  made up t o  make 
t h e  Board look bad. They were f a c t u a l  a c t i m s  t h a t  t h e  Boqrd 
implemented and t h e  blame can only be shared by them. 

I th ink  the  barberinp; profession 1 1  t h i s  S t n t e  h ~ s  become very 
fragmented because too vsny people on t h a t  L4oqrd hnve u s e d  i t  
t o  s a t i s f y  venganoe a g a l n s t  some of t h e l r  p e w  i n  the  p r o f ~ s s l s n ~  
Others have used I t  t o  extend o r  a d d  t o  t h e l r  own s e l f i s h  epos. 
A s  a r e s u l t ,  t he  Board Is i n e f f e c t i v e  a t  b e s t  and our profess ion  
has su f fe red  immensely. Q u i t e  a few barbers  In t h e  S t a t e  of Mont~ns  
th ink  t h e  Board i s  a joke. That Is u n f a i r .  Some Board meabers 
by t h e i r  o m  ac t ions  have made t h e  Board appear t h a t  way, while 
o t h e r  Ijoard vembers, such a s  yourse l f ,  have !n ea rnes t  t r i e d  t o  do 
a eood job. You can ' t  In  all honesty p o l i c e  t h e  profess ion  i f  t h e  
Board does not  po l i ce  i t s e l f .  We can ' t  have one s tandard  for t h e  
Board and one f o r  the  profession. Hopefully, "Waterp.ateu taupht  
u s  no one Is above t h e  l a w  no n a t t e r  what t h e i r  p o s i t i o n  I s  o r  
how they s e e  it. This h s s  ex is ted  and you know and I know it! 
This i s  what I a m  hopeful ly  at temptlnq t o  co r rec t .  I h ~ v e  
mentioned t h i s  double s tandard t o  you as a Board and you l m o r e  I t .  
However, you have no rese rva t ions  about imposing r e s t r i c t i o n s  on 
me under t h e  l a w ,  Am I supposed t o  have no right and no reqson 
t o  ques t ion  you? When w e  a r r i v e  a t  t h a t  po in t ,  it is no longer  a 
democracy but  only a d ic ta tossh%p.  

I f e e l  we need a Board of Ba~lbers btx!; only when t h e  Barbers have 
some con t ro l  over t h e  Board. Just because a person Is a Earber  f o r  
f i v e  years  does no t  mean he  I s  exce l l en t  materZal t o  become a publ ic  

, o f f i c i a l  on t h e  Board. Vhen we have reasonable con t ro l  over  t h e  



''&#$a$, t h e n  no one barber n r  i s  2,-n l u l l 1  Aomi~nte po3.icy t h a t  
detr*'acta frog the  S o ~ r d -  r w l l z ~  t h a t  beinyr on t h e  R o ~ r r l  1s 
sorne+lr~es R thankless  job n t  b e s t .  but: nvp sho117d po t  acceyt, a 
pos i t ion  o~ I t  Zf they sre cnable tn cope w!th t h e  f l ~ k .  

T a m  criticml1.y aware of the outdnt~ci  3 ~ 1 ~ s  t h e  P o ~ r d  m ~ i s t  o p e r ~ t e  
under* A E3oard t h a t  is  n ~ d e  up of wf.?e svd c o m p ~ s s f o n ~ t ~ e  aen 
should have laws t h s t  a r e  resson~hl and e n f o r r ~ n h l e .  

The Botrrd does deserve r e spec t ,  b l ~ t  w l y  when they h ~ v e  earwed I t ,  
It does no t  Imply you must cnmproqls~  Jrn11r principals, T t  on ly  
means t h a t  when o the r s  h ~ v s  va l id  I d e + t ~ ,  -rnll should  work toverd 
t h e  va l l f i a t ion  of those Ideas,  Tf 911 hnrbe-s do no t  count, 
then none i n  par t1 c u l a r  shonlc?, 

I f e e l  t h e  s m e  way about t;arber School O k r r m r s r  One should be 
quallflLed t o  run a schoo7, -4 barber I s  r o t  1 ? ~ c ~ s s s r i l y  9 teacher .  
I know t h a t  some barbers  t h i n k  t h a t  m y .  T h s t  ? s a very na ive '  
approach on t h e i r  p a r t .  I n s t r u c t o r s  skot~ld h . ~ r p  proper c r e d e n t i a l s .  
Th i s  shou ld  be paramount. When a ~ t l l d s r l t  invests $1,500.00 I n  an 
education, w e  should have q u a l i f i e d  people who car produce t h e  
r e s u l t s  of t h s t  investment. I can pro1.1dl.y s3y t h a t  my stacf are 
teacher-barbers and they have c r e d e n t i ~ l  yroop of I t .  A 7 1  of a 
sudden, t h e r e  Is a rush t o  open baxber-schools, but no t  t h a t  they 
should represent  and embody t h e  hlzh i d e s l s  of 4rl I n s t i t u t j o n  of 
higher  learn ing ,  bu t  r a t h e r  how much economic pain Is the re .  
Most barber-school owners and i n s t r u c t o r c  a r e  educated a f t e r  t h e  
f a c t ,  r a t h e r  than before,  This hurts t h e  c r ~ d n b t l l t y  of t.hp 
profession and h igher  efiucatlon as well-, ~ o t  t o  say how mlsleadlnp 
I t  1s f o r  t h e  s tuden t -  

We should have some h i p h e r  qual.lficlztlons f o r  +hp people enterinp: 
barber  so)lools. The day s lone pone when fin 8th grade education 
I s  s u f f  l c l e n t .  A c u r r i c ~ ~ l u m  t h a t  includes h a i r  chemistry,  product 
chemistry i s  m y  beyond the  education of t h e  e9 gkth-grade s d u c ~ t e d  
Indiv iduals  level of knowledge. The publ ic  a t  l a r g e  h a s  t h e  mistaken 
idea when you. f a l l  a t  everything e l s e  you should qo t o  ba rbe r  school. 
When th i s  type of indiv idual  I s  granted a l icense ,  t h e  pub l i c  is 
h u r t ,  t h e  profession Is h u r t ,  and higher edncatton Is hur t .  The 
detr iment  of t h i s  unqual i f ied  l n d i v l d u ~ l  i n  t h e  profess ion  has a very 
negat lve f a c t o r  t h a t  far outweighs any benef i t s .  We shoilld look to 
progression and s t o p  rewarding repression.  

It's very d i f f i c u l t  t o  update o r  merely keep a b r e a s t  of  what's new 
i n  our profession.  Some es tab l i shed  barbers  have a closed-mind 
approach t o  f u r t h e r  education, o r  they look at seminars and c l i n i c s  
as a n  excuse t o  get  drunk. If very little un i t ed  e f f o r t  comes f o r t h  
your accomplishments w i l l  be min imal .  T h i s  has happened with 
frequency In  the  past. 



,'p9q@ 6 . l  $3 
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1 .  
' Thq hope f o r  *he profeesfon 1 s  Ir t ? ? ~  se?woo'ls. \?hen w e  pot more 
demendinq or, t h e  quail-ty of indivir31~riI ~fcorr;'we have R b e t t e r  c9snae 
of grad~ls t t9p  people who sdit. t o ,  rn thpr  +hnr d e t r a c t  from o u r  
professtan, Nnthin&c J c; m c ~ s n t e e d ,  hl,~+ vrp m \ l s t  cont inue t o  strJ ve 
toward that I d e a l ,  r e a l r z i n g  prozresq I ?  " n t  i n e v i t a b l e  b ~ t  comss 
forth in slow measures, counted oy0 2t R t !ve-  Re,@rdless of  the 
t ime, we  must try. 

Put t ing  aside p a s t  animosities and q?vf  YF R 3urial to r e v e n p b  
we can a11 s t r i v e  In common effort n-d I Q  n ~ ) n ? t e d  poal toward 
that end. 

My fellow barbers  I hope we have the open-vl n d d  cnurrspe to work 
tow~rd that poal, which i s  the  best f o r  o u r  professlon. 

f pledge my s i n c e r e  suppor t ,  financial + + ~ e  to t he  betterment 
of our professlon. I know the re  may be soTe doubts as to the 
sincerity of my oonviction. T leave t h ~ t  for closed m i n d s .  
Their  judgement I s  predictable.  To t h e  epm-mjnded, let us come 
together for the salvetion of our profession- 'JF! can do It. 
Thank you. 

d 7 ~ d x  ry T. ~ucht, Pres ident  



SCHOOL OF PHARMACY AND ALLIED HEALTH SCIENCES 

School of Pharmacy (406) 243-4621 
Department of Microbiology (406) 243-4582 

Medical Technology (406) 243-4582 
Physical Therapy (406) 243-4753 

Mr. Gary Lucht 
Big Sky College 

of Barber/Stylinc, Inc. 
600 Kensington 
Missoula, Montana 59801 

Dear Mr. Lucht: 

This letter is to commend you for the way in which you have 
dealt with our son, Don, as a student at Rig Sky. Marpe and 
I can't think of any other person (friend or educator) who 
has been able to criticize Don constructively but at the same 
time preserve enough of his own self-image so that he would 
try to improve his attitude and his performance. In the past 
it has seemed that if Don couldnet succeed at a task immedi- 
ately and with very little effort he would consider that task 
to be hopeless and refuse to keep trying. Somehow you found 
the key that reversed this negative pattern. To influence 
another person in this way takes a great deal of patience, 
understanding, energy and cournp,e. Bccause you have these 
characteristi-cs, we fecl you art\ un iq111 .  m o n g  educdtors of 
our acquaintance. You have our respect d s  well as our deep 
personal gratitude. 

We wish you the very best of success not only because we wish 
you well personally, but because the young people who are 
interested in the field of barber styling n e a y o u .  Please 
count us among the wholehearted supporters of your school and 
program. 

Sincerely, 

- F_rrCW@.l&L 
Frank 4. Pettinato, Ph.D. 
Professor 

FAP : mp 

Equal Opportunity in Education and Frnnln\/ment 



SCHOOL OF PHARMACY AND ALLIED HEALTH SCIENCES 

School of Pharmacy (406) 243-4621 
Department of Microbiology (406) 243-4582 

Medicel Technology (406) 243-4582 
Physicel Therapy (406) 243-4753 

Mr. Gary Lucht 
Rig Sky Collepe 

of Earber/Stylin~, Inc. 
600 Kensington 
Missoula, Montana 59801 

Dear Mr. Lucht : 

This letter is to commend you for the way in which you have 
dealt with our son, non, as a student a t  J3ic Sky. Marpe and 
1 can' t 1:hink of any ot-her pcrson ( f r ) i t b n d  or t-?ducator) who 
has been able to criticize Don construct-ivcly but at the same 
time preserve enough of his own self-jmage so that he would 
try to improve his attitudc and his pcrform~nce. In the past 
it has seemed that if Don couldn't succeed at a task immedi- 
ately and with very little effort he would consider that task 
to be hopeless and refuse to keep trying. Somehow you found 
the key that reversed this negative pattern. To influence 
another person in this way takes a great deal of patience, 
understanding, energy and couraf:o. Bccause you have these 
characteristics, wc f c c l  you - 
our acquaintance 
personal gratitud 

-- - / 7  

We wish you the 
you well person 
interested in t 
count us among 
program. 

FAP : mp 



- DAVID LEE 5Zl2L, d/b/a TIIE >;~F:I;;?NA 
RAPS?,? i? COCJLrEGR , 

- , 

- P e t i t i o n e r  and Ressondent, 

- STATE O F  MONTI?IUA, DEPA33YZNT OF PROFEZS IQ:;.L.L 
AND DZCGPATIOMAL L I C E N S I N G  et al., 

r 

C- 

Appeal from: D i s t r i c t  Cour t  of the F i r s t  J u d i c i a l  D i s t r i c t ,  
Bonorable Gordon R. Benne t t ,  Judge p r e s i d i n g .  

- Counsel of  Record: 

For Appel lants :  
L- 

Alan Josce lyn  argued,  Hzlena, Montana 

- For Respondent : 

Dsnnis Lind argued,  Missoula,  Montana 
I 

- F i l e d :  

Submitted:  February ?, 1 9 7 9  

Decided: 



:ir. C u s t i c e  John C .  S'neehy d?livc.r?.? t h e  9pFr.lon o f  t h e  
Ccurk. 

The Hontana Rcard of  Barbers  and t h e  D e p a r t n e n t  of 

F r o f e s s i o n a l  and C c c c p a t i o n a l  L icens ing  a p p e a l  f rom an 

a d v e r s e  d e c i s i o n  e n t e r e d  Augusk 15 ,  1977,  i n  t h e  D i s t r i c t  

Cour t ,  Lewis an3  C l a r k  County b y  t h e  Hon. ~ o k d o n  R. Benne t t  

s i t t i n g  withi lut  a j:.ry. Judge  ~ ; n r & t t ' s  d e c i s i o n  i n v a l i d - l t e d  

s e c t i o n  40-3.18 (61 -S16030 ( 2 )  ( e l  o f  t h e  E'lontana A d m i n i s t r a t i v e  

Code on t h e  groands  t h a t  it was i n  e x c e s s  o f  t h e  Eoa rd ' s  

P G W Z ~  and was t h ~ r s f o r e  vo id  and unenfo rceab le .  

The a d m i n i s t r a t i v e  r u l e  under  a t t a c k ,  s e c t i o n  4 0 -  

3.18 ( 6 )  -516030 ( 2 )  (e)  , p r o v i d e s  i n  p e r t i n e n t  p a r t :  

"No b a r b e r  c o l l e g e  s h a l l  be approved by t h e  
Board u n l e s s  a  f u l l  t i m e  i n s t r u c t o r  i s  
employed. There  must b e  an  i n s t r u c t o r  o r  
an  a s s i s t a n t  i n  c h a r g e  o f  each  d a i l y  class. . . . " (Ernp;:asi s added.  ) 

S e c t i o n  40-3.18 (6 )  -S18030 ( 2 )  (c) of t h e  Montana Admini- 

s t r a t i v e  Code conpleinents s e c t i o n  40-3.18 ( 6 )  -S16030 ( 2 )  (e) by 

e s t a b l i s h i n g  t h a t  a  pe r son  may q u a l i f y  as  an  " i n s t r u c t o r "  by 

o b t a i n i n g  a s c o r e  o f  75% on an  e x a n i n a t i o n  g iven  b y  t h e  

Montana Board o f  Ba rbe r s .  

The a p p e l l a n t s  e r g u e  t h a t  t h e  i n s t r u c t o r  r equ i r emen t  

and t h e  e x a n i n a t i o n  r e q u i r e n e n t  should  be upheld because  t h e  

Board o f  Barbers  h a s  been g i v e n  t h e  ?over t o  p romulga te  

r u l e s  f o r  t h e  r e g u l a t i o n  o f  ?,lantana b a r b e r  c o l l e g e s .  Re ly ing  

on t h i s  power t o  r e g u l a t e ,  t h e  a p p e l l a n t s  u r g e  t h i s  Court  t o  

r e v e r s e  t h e  D i s t r i c t  Cour t  and r e i n s t a t e  t h e  s t r i c k e n  r e g u l a t i o n  

A f t e r  c a r e f u l  rev iew,  we f i n d  t h a t  a p p e l l a n t s '  p o s i t i o n  

canrlot be  s u s t a i n e d  an6 t h e  D i s t r i c t  C c u r t  d e c i s i o n  m u s t  be  

a f f  i rmsd.  

" A d m i n i s t r a t i v e  a g e n c i e s  have o n l y  t h o s e  powers s p e c i f i c a l l :  

conEerred  upon them by t h e  l e g i s l a t u r e . ' '  Anaconda Co.  v. 

Dsgt .  o f  Revecue ( 1 9 7 2 1 ,  Monk. , - P.2d I 

35 S t -Rep .  1289, 1291; Se? a l s o :  Pa l son  v. P u b l i c  S e r v i c e  

Coclmission ( 1 9 7 0 ) ,  1 5 5  P.!ont. 464, 4 7 3  P.2d 505, I n  t h e  p r e s e n t  



c. ! s c ,  s r c t i . o n  66-:1)9 ( 5 )  , R.C.:.i. 19-!7, ncsi s c c t i c ~ p ,  37-50- 

2 13 3 ( 2 j XCA, a  1 10:::- .I.> t h c  a o a r d  oE Earbcrs  t o  a c o p t  " r u l - e s  f o r  

C ;  ,.I, , a d m i n i s t r a t i o n "  o f  t h e  c h a 2 t z r s  d e a l i n g  w i t h  b a r b e r s ,  

L a r b 9 r  s h ~ p s  2r.d b a r b e r  c o l l e g e s .  Bc-;:ever, s z c t i ~ n  65-49.?, 

coes n o t  g i v e  t h e  Board a n y  power t o  c h a n g e  t h o  i m p a c t  of a  

I ..,- ir.l  --I :i.l Tho ; :, ",- e>,2C:;;,,=?!t. - . L C -  A l i ~ ~ - \ : l r r i  CC)L~K?. ?-13 held: 

" I t  i s  f u n d a m e n t a l  i n  a d m i n i s t r a t i v e  l a w  
t h a t  a n  a d m i n i s t r a t i v e  a g e n c y  o r  c o m ~ i s s i o n  
m u s t  e x e r c i s e  i ts  ru le -makin?  a u t h o r i t y  
w i t h i n  t h e  g r a n t  oE l e g i s l a t i v e  power a s  
e x p r e s s c d  i n  t h e  e n a b l i n g  s t a t u t e s .  Any 
e x c u r s i o n  by an a d m i n i s t r a t i v e  body beycnd  
t h e  l e g i s l a t i v e  g u i d e l l z e s  i s  t r e a t e d  a s  an 
u s u r p a t i o n  o f  c c n s t i t u t i o n a l  powers  v e s t e d  
o n l y  i.n t h s  m a j o r  b r a n ( : ,  of governmsnt . "  
S m i t h  v .  I n d u s t r i a l  C o i m i s s i o n  ( 1 9 7 6 ) ,  113  
A r i z .  304,  552 P .26  1198 ,  1 2 0 0 ;  Swift and 
Co. v .  S t a t e  Tax Commission ( 1 9 6 9 ) ,  1 0 5  
A r i z .  226,  462 P.2d 775,  779. 

The cour 'cs  h a v e  u n i f o r m l y  h e l d  t h a t  a d m i n i s t r a t i v e  

J e g u l  a t i o n s  a r +  " o u t  o f  harmony" w i t h  l c g i  s l a t i v c  g u i d c l i n r : :  

I . f  t h e y :  ( 1 )  " e n g r a f t  a d d i t i o n a l  and c o n t r a d i c t o r y  r e q u i r . 2 -  

, S t a t e  o f  E4ontana ex re l .  C h a r l e s  F:. i::ents o n  t h e  s t a t u t e ' "  

S w a r t  V. Edward W. C s s n e  (19771 ,  - Mont . , 564  P.2d 

383, 3 4  St .Kep.  394,  399 ;  o r  ( 2 )  i f  t h e y  e n g r a f t  a d d i t i o n a l ,  

r ~ o n c o n t r a d i c t o r y  r e q u i r e m e n t s  o n  t h e  s t a t u t e  which  w e r e  n o t  

~ . n v i s i o n e d  by t h e  l e g i s l a t u r e ;  A r i z o n a  S t a t e  Board of 

E 'unera l  D i r e c t o r s  v.  Perlrnan (19721 ,  108  A r i z .  3 3 ,  4 9 2  P.2d 

694 .  

I n  t h e  p r e s e n t  c a s e ,  s e c t i o n s  40-3.13 ( 6 )  -S l8030  ( 2 )  ( c )  

2nd ( e )  o f  t h e  Eontans A d c i i ; l i s t r a t i v e  Code c l . e a r l y  do n o t  

c o n - t r a d i c ;  a n y  s p e c i f i c  l e g i s l a t i o n ,  howevzr, t h s y  do 

~ c c j r a f t  a i?d i t i .ona l  uean i re . r . en t s  which %,!ere fiat e n v i s i o n e d  by 

<he  l e g i s l a t u r e .  The l e g i s l a t i v e  e n a c t n e n t s  d e a l i n g  w i t h  

b a r b e r  c o l l e g e s  20 n o t  make a n y   enti ti on of a n  i n s t r u c t o r ' s  

exami.nat ion,  n o r  do they i n t i m a t e  t h a t  a  b z r S e r  ?:fist sass 

23 e:csr;~inatior:  b e b r e  h e  may t e a c h  a t  a b a r b e r  c o l . l c g e .  Ti l e  

s t a t u t e s  m e r e l y  rer11;ire t h a t  a bc?rb<?r c o l i e y p f r a t o r  
j 

I 

s a t i s f y  two  -- p e r s o n t l  r e q u i r e r q e n t s :  (1) h" nu-?& h j : ~ e  t c n  

-3- - 



: w a r s  ;,f rx?-::-i.i.3ci: as a b a r b . 2 ~  ( s ~ c k i c n  +3fj-?n ( 2 )  , f . . ~ - ! , l ~  

1 9 4 7 ,  nji.1 s ,>ctisri  3 7 - 3 0 - 4 0 3  (1) MCA); and ( 2 )  he must be akl-2 

t s  WJ ~ h s t a n d  an i n v e s t i g a t i o n  by t he  Eosrd as  t o  h i s  c h a r a c t e r  

' s ec t ion  66-4t33 ( 3 )  , R.C.bi .  1947 ,  now s e c t i o n  37-20-492 PICA) . 
Complia!:ce w i t h  the-se ru!.es estab? ished b y  the l e g i s l a t u r s  

~ n t i t l e  a b a r b e r  t o  c p e r a t e  a p r o p e r l y  f u r n i s h e d  b a r b e r  

c n l i z q e .  Any add l t i o n a i  adninis t ra .Live  r e q u i r e ~ . c n t s ,  sues 

as those f o u n d  i n  s e c t i o n s  40-3.18 (6) -518030 ( 2 )  ( c )  an? (el, 

a r e  beyond  t h e  scope o f  t h e  Bc.3rd1s po:der, and a r e  therefore 

v o i d  and unenforceable. 

For the foregoing r e a s o n s ,  the judgnent of t h e  O i s t r i c t  

C o u r t  i s  a f f i rmed .  

Justice (t 

J h i e f  J u s k i c e  



To the Evaluator: G a y  Tucbt - ~ -- .. Ii:ls :tl)l)lic~I for ntiniission t o  gt.aduate work 
a t  the [Jniversity of hlont:~ri:t i n  thv f i(>ltl o f  --mfic Abicstret_ion -- 
We would apprecistc receiving y o u ~ .  (~v:~Iuatioti of the al)l~licatit's sclloiastic ability 
and potential contribution to his field. 1'hnnl.c you. 

Gary Lucht  worked f o r  t h e  C o o r d i n a t o r ,  l lx tens  ion  and C o n t i n u i n g  
Educa t ion ,  a s  a Rcs tnrc l i  A s s i s t a n t  t lur in):  . l r ~ l v  ;tntl A l ~ g r ~ s t ,  1971. I I i s  
p r imary  r c s p o n s  i b i  1 i t y  was w r i t  ing  t l ~ c  rcpc)t-t t o t lic? ( :ovcrnor ,  "Montana 
White House Conference on Aging". 'Tllis w n s  q r ~ i t e  n t a s k  r e q u i r i n g  many 
h o u r s  o f  r e s e a r c h  t h r o u g h  a q u i r e d  d a t a  t o  f o r m u l a t e  a document t h a t  
would b e  mean ingfu l  t o  t h e  needs  o f  Montana S e n i o r  C i t i z e n s ,  and  a l s o  
r e f l e c t  c r e d i t  on t h e  U n i v e r s i t y  of Montana. Cary  a c c e p t e d  t h i s  re- 
s p o n s i b i l i t y  w i t h  e n t h u s i a s m  and d i d  a n  o u t s t a n d i n g  j o b .  He i s  a 
m e t i c u l o u s  w r i t e r  and w i l l  n o t  a c c e p t  t h e  a v e r a g e .  H i s  work i s  accom- 
p l i s h e d  w i t h o u t  s u p e r v i s i o n  d i s p l a y i n g  e x c e l l e n t  common s e n s e  judgement.  
Al though h e  worked p r i m a r i l y  a l o n e ,  d e f i n i t e  q u a l i t i e s  o f  l e a d e r s h i p  
and m a n a g e r i a l  a b i l i t i e s  were  c v i d c n t .  H e  would b e  a n  a s s e t  t o  t h e  
G r a d u a t e  School  ant1 a n a t u r a l  i n  t l ie  f i e l d  of I ' l tbl ic  A t l n i i n i s t r a t i o n .  

A s s t .  Coord.,  E x t e n s i o n  and  I'ositio~i 
- - f u T r t f m r i - n ~ i u ~ ~  

Institution U n i v e r s i t y  o f  Montana 

Ih t c  November 1 9 ,  1 9 7 1  



DEPARTMENT OF BUSINESS REGULATION 
8 0 5  NORTH MAIN HELENA. MONTANA 5 9 6 0 1  

PHONE ( 4 0 6 )  4 4 9 - 3 1 6 3  

Gary Buchanan 
l l x o x m  
G O V E R N O R  

xt iwtmttw~m 
D I R E C T O R  

Gary Lucht,  P res i den t  
B i g  Sky Co l l ege  o f  Ba rbe r -S t y l i ng ,  Inc .  
600 Kensington 
Missoula ,  MT 59801 

I am w r i t i n g  t o  t e l l  you how much I enjoyed ou r  v i s i t  l a s t  week. I am 
happy you stopped by t he  o f f i c e  as you en l i gh tened  me a  g r e a t  deal  on 
some o f  t he  problems t h a t  can a r i s e  by hav ing  schools  under t h e  auspices 
o f  t he  Board o f  Barbers.  I c e r t a i n l y  hope t h e  l e g i s l a t u r e  makes some 
changes. 

I n  r ev i ew ing  t h e  f i l e  M r .  Burns ma in ta ined  on y o u r  school  I never  d i d  
f i n d  any correspondence f rom you r  a t t o r n e y .  As I mentioned, I am sure  
he would have responded had t h a t  l e t t e r  been rece ived .  

I n  any event ,  I hope you w i l l  keep me posted as t o  any a c t i o n  t h a t  m i g h t  
be t a k i n g  p l ace  r e l a t i v e  t o  t h i s  s i t u a t i o n .  

'RALIZED SERVICES D I V I S I O N  W E I G H T S  AND MEASURES D I V I S I O N  F I N A N C I A L  D I V I S I O N  M I L K  CONTROL D I V I S I O N  CONSUMER A F F A I R S  D I V I S I O N  
ELLE P I S T E L A K .  A D M I N I S T R A T O R  GARY DELANO. A D M I N I S T R A T O R  L. W.  ALKE,  A D M I N I S T R A T O R  K .  M .  KELLY.  A D M I N I S T R A T O R  D I C K  D I S N E Y .  A D M I N I S T R A T O R  

"WE A R E  A N  AFFIRMATIVE ACTION E M P L O Y E R "  

8 



r PZr. Jarnas E . Bums, :h L L .  i 
Proprtetaey gchoo 1. Surcld*.a 
ept. of BuSq&@ss Ztegc,-iti~..;,i 
tate of t40titana 
05 tJ x t h  Hain 

tia&enA, MT 59601 

., . b. , .:- . i,. 
' " i  . 1 *; 't*?. 

i 
' 2  

' ,: I *  ;* ; *@$< 

.w , 

Re: B i r r  Skv L{J~;G~: ,C  of Uar! tl --St,  *a r *,# x . , b $  ,, ~ @ i  ear Pfi. Burns; +. // ~t . 
, P P .  

I ::eprcs..nt t7,c L i b ,  Sky Cof la;-c oE t z , 3 ~ : * -  StylFn~ m2 aar ' 
fn re.:eipt d E  ycxir i e  z te r  d~Ceci  . abru-try Ilr , 1979 t o  Mr. 
arg ?,ucht. I will aljpreciate rcceivPnp a cc.py of thar 
t%or; $egS Generial's opinion whicir .leala w l t . 1  the quett$ion of 

" 

gu?...tzion o f  the Dig Sky ColLe~e of Barhc~~-Styliag by y 
mc!?. You are undcabtedly awaw~: chat t.'.:. Big Sky $2311 

Bail:*bes-StyJfn~, has already net ~tae etr: :,gent standards 
impas(!dl by the Bcssr'd of 5nrber E ~ ~ . ~ ~ . ~ l n e r s  c .. the? State. 

Af~er  L have 'clad su o p p o r t u ~ ~ t y  i ; ~  revi !w the Attorney 
Csneral'~ opinion we v i l l  respor~d co your * u q ~ c . ~ c .  

A> Think you. 
.I -\? . . o n a  t r u f y ,  

I.* . ,; , 

' i 
h, 

J U f J  ' ' . EX T:$c ? 'IU$ 

JEE : tarn 

cc to Gary Lucht 

i 

4 .* 
gb % 

; z + i  !+'G*:i. .-- - - - - - 
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T
eaching 

Staff 

O
ur college 

has brought together 
one of 

th
e finest group of in- 

structors available. T
heir personal history is as follow

s: 

Joannie 
L

ucht - O
ffice M

anager - 
O

w
ner 

11 years 
experience in insurance, 

bookkeeping, 
accounting, 

form
er 

office supervisor for one of the lar- 
gest 

C
.P.A

. firm
s in W

estern M
on- 

tana. Joannie loans her experience 
to

 th
e students in 

teaching book- 
keeping m

ethods. 

G
ary L

ucht - Instructor - O
w

ner 
21 years of experience as a barber- 
stylist in U

tah and M
ontana. G

rad- 
uate o

f: T
he S

alt L
ake B

arber C
ol- 

lege, A
cadem

y of M
en's H

airstyling, 
R

-K
 

P
erm

anent 
C

linic, 
U

niversal 
S

chools, 
U

niversity 
of 

M
ontana. 

A
lso attended: U

niversity of M
on- 

tana 
L

aw
 

S
chool 

and 
G

raduate 
S

chool at the U
niversity 

of 
M

on- 
tana. 

T
H

E
 C

O
L

L
E

G
E

 

T
he B

ig S
ky C

ollege of B
arber-Styling, Inc. is located o

n
 the "93" 

S
trip in the heart of 

the S
outhside B

usiness D
istrict of M

issoula, 
M

ontana. 

T
he college has 4,000 square feet of floor space o

n
 th

e upper 
floor of the B

uttrey's S
uburban B

uilding. It is easily accessible by 
carpeted stairw

ay or elevator. W
ithin the college there is our m

odern 
office, 

classroom
 

for 
4

0
 

students, 
student-study lounge and th

e 
20-booth 

clinic-practicum
 area. T

hese facilities have 
all the latest 

m
odern equipm

ent to
 facilitate teaching all th

e m
odern techniques 

w
ithin th

e profession. 



B
A

R
B

E
R

 V
S. B

A
R

B
E

R
-ST

Y
L

IST
S 

- 
-
a
 

g!bo 
T

h
e day is long past w

hen a barber just "clipper cuts" hair all day. 
M

odern 
day 

co
n

~
u

m
ers dem

and 
full 

p
ro

fe~
~

io
n

al 
services.   he 

m
odern day barber-stylist not only creates new

 hair designs, but they 
m

ust be w
ell versed in hair trichology, product know

ledge, patron 
counseling, and a com

plete hair-care m
ethod. T

he barber of yester- 
year has n

o
t disappeared. M

any of them
 have gone back to

 school 
and w

ith added education, have becom
e barber-stylists. T

here is still 
a dem

and for barber services, but there is also a dem
and for stylists. 

T
he B

ig S
ky C

ollege of B
arber-Styling com

bines training for the tw
o. 

T
he graduate is w

ell prepared to
 offer all services and as a result, w

ill 
be econom

ically rew
arded. 

c! 

B
U

SIN
E

SS P
E

O
P

L
E

 

T
oday's barber-stylists m

ust be w
ell trained business people. T

he 
day of th

e barber running their business o
u

t of their hip pocket is 
gone. P

resent day inflationary trends, tax law
s, insurance dem

ands, 
product sales all require a person w

ith business orientation. T
h

e B
ig 

S
ky C

ollege of B
arber-Styling, Inc. is critically aw

are of these needs 
and have included in their curriculum

 courses designed to
 m

eet these 
needs. 



ST
A

T
E

 R
E

Q
U

IR
E

M
E

N
T

 F
O

R
 A

PPL
IC

A
N

T
S 

A
n applicant m

ust be 1
7

 years of age and have graduated from
 th

e 
eighth grade o

r an equivalent G
.E

.D
. T

he applicant m
ust be of good 

m
oral character and m

ust subm
it to

 a health exam
ination prescribed 

by 
the B

oard of B
arbers and signed by a practicing licensed phy- 

sician. 

R
E

Q
U

IR
E

M
E

N
T

S F
O

R
 G

R
A

D
U

A
T

IO
N

 A
N

D
 E

L
IG

IB
IL

IT
Y

 F
O

R
 

ST
A

T
E

 E
X

A
M

 

M
ust com

plete 1,500 hours of practical, theoretical and scientific 
training in an accredited barber college. M

ust graduate from
 thg-B

ig 
S

ky C
ollege of B

arber-Styling w
ith an overall grade of 75%

 or better. 

N
E

E
D

S IN
 T

H
E

 P
R

O
F

E
SSIO

N
 

W
ithin 

the barber-styling profession, there is a factual need for 
barber-stylists. M

ontana in 1968 had 1,500 registered barbers and in 
1978 there are only 600. O

f those 600, th
e average age is 55 years 

old. M
ontana needs barber-stylists. N

eedless to
 say, th

e opportunity 
for barber-stylists is unlim

ited. 



T
H

E
 A

R
E

A
 

M
issoula, itself, lends a great deal o

f attractiveness to the college. 
Y

oung people abound here. W
ithin a few

 m
inutes of the city, there 

are tw
o m

odern ski resorts; tw
o large rivers (C

lark F
ork 

&
 B

itter- 
root) 

converge here; fishing, picnicing, river floating are enjoyed 
m

ost of th
e year; backpacking, hiking, bicycle tours are continuous. 

C
U
R
R
I
C
U
L
U
M
 

S
ubjects R

equired 
C

lassroom
 H

ours 

F
undam

ental haircutting, shaving and tool 
introduction and term

inology. 

S
anitation, antiseptics, sterilization, hygiene 

and bacteria. 

H
istory of barbering. 

2 

Facials and scalp m
assages or treatm

ents w
ith 

cream
s, lotions oil or other cosm

etic prep-aration. 
3

0
 

C
om

m
on skin diseases of the scalp, face and neck. 

1
0

 

S
tructures and functions of the skin and hair of 

the scalp, face and neck. H
air trichology. 

10 

F
undam

entals of hair straightening, coloring and 
bleaching. 

80 

F
undam

entals of perm
anents; body, curly, afro, etc. 

120 

H
air styling all textures. F

oundation cutting, 
com

posite hairstyling, design lines, angle cutting, etc. 
8

0
 

S
hop m

anagem
ent, ethics, com

m
unity assim

ilation 
and adaptation, consum

er protection. 
12 

R
ecord m

anagem
ent, bookkeeping, business and personal 

tax law
s, insurance, use of com

puter projections, etc. 
12 

Interpersonal relations, speech com
m

unications, shared 
solutions to shared m

isunderstandings. 
12 

L
aw

s and regulations governing barbering. 
4
 

P
roduct orientation, hair analysis, broadened view

, 
right product - right problem

, sales and m
arketing. 

20 

C
ontinuing education, new

 m
ethods vs. old education 

V
S. ignorance. 

8 

H
airpieces, m

easuring, fitting and servicing. 
4
 



BIG SKY COLLEGE OF BARBER-STYLING, INC. 
600 Kensington Missoula, Montana 59801 Buttrey's Suburban Phone: (406) 72 1-5588 

February 1 6 ,  1981 

REASONS FOR OPPOSITION TO HOUSE BILL f 5 9 7 :  

Questions t h a t  should be answered: 

A .  What evidence i n  the  present  and foreseeable  f u t u r e  
i n d i c a t e s  a  compellinsr need f o r  a  broadened base of 
a u t h o r i t y  f o ~  t h e  Board of Barbers t o  t e s t  Barber 
School I n s t r u c t o r s ?  

B.  P a s t  a c t i o n s  by t h e  Board have shown t h e i r  a c t i o n s  t o  
be r e s t r i c t i v e ,  a r b i t r a r y  and c ~ p r i c i o u s  t o  some of 
t h e i r  peers e n ~ a p e d  i n  t h e  profess ion ,  e s p e c i a l l y  
toward Barbey Schools i n  p a r t i c u l a r .  This h a s  culminated 
i n  lenpthy and expensive law s u i t s  t o  barbers  who oppose 
t h e  Board s i n c e  the  only remedy a v a i l a b l e  t o  any Board 
dec i s ion  is throush t h e  cour ts .  P a s t  l e p i s l a t o r s  have 
sensed t h e  inherent  daneer i n  ~ r ~ n t i n p  t h i s  broadened 
power t o  the  Board because the re  w a s  no evidence t o  
support  any publ ic  outcry t h a t  demanded t i p h t e r  con t ro l s .  
What i f  any f a c t u a l  o r  s t a t i s t i c a l  evidence supports  
I t  now? 

C. The Attorney General 's  o f f l c e  h a s  ruled t h a t  t h e  P ropr ie t a ry  
School Bureau and the  Board of Barbers have j o i n t  j u r i s d i c t i o n  
over Barber Schools i n  Montana; t h e r e f o r e ,  a e u i d e l i n e  
i s  a l ready i n  e f f e c t  r egu la t inp  I n s t r u c t o r s  through t h a t  
Bureau. Dupl ic i ty  of t h a t  a u t h o r i t y  granted t o  t h e  Board 
would only s e t  up an incons i s t en t  po l i cy  t h a t  would leave  
an averaae man of common in te l l i f fence  confused. Is a 
Board of workinp barbers  always ~ o i n p  t o  a c t  i n  t h e  b e s t  
i n t e r e s t s  of t h e  publ ic ,  or  w i l l  a  c o n f l i c t  of i n t e r e s t  
I n t e r f e r e  which shows a b l a t a n t  r e s t r i c t i o n  by one sepment 
of t h e  profess ion  a p a i n s t  t h e  o the r?  The Propr ie t a ry  School 
Bureau does not  contain the  seeds of i n t e r f e r e n c e  by c o n f l i c t  
of i n t e r e s t .  

D.  How many consumer complaints have been r e p i s t e r e d  and 
investiffated by the  Board a s  t o  the  competency of I n s t r u c t o r s  
a t  Barber C o l l e ~ e s  i n  the  l a s t  few years? HRS t h e  V. A .  
complained t h a t  Barber Schools i n  Montana have not  properly 
prepared ~ r a d u ~ t e s  f o r  t h e i r  chosen ca ree r  f i e l d ?  Has t h e  
Superintendent of Publ ic  I n s t r u c t i o n  Off ice ,  o r  t h e  U .  S.  
Of f i ce  of Education, t h e  National Associat ion of Barber 
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Schools or any o the r  apency complained t h a t  Barber Schools 
i n  Yontana a r e  not meeting t h e i r  r e s p o n s i b i l i t y ?  The 
record shows t h a t  i n  1978, 1979, 1980 only one barber  
school praduate did not  pass t h e  exam; however, the  
record  does not  i n d i c a t e  whether t h a t  one person w a s  
an i n - s t a t e  o r  out -of -s ta te  graduate.  Graduates passing 
t h e  exams should be some Teasure as t o  t h e  worth of 
i n s t r u c t i o n  i n  barber  col leges within the  S t a t e .  

E. I f  broadened a u t h o r i t y  i s  xoinp t o  be pranted t o  t h e  Board, 
t h e r e  should be a s a r n p l i n ~  of imput from a l l  sepments of 
s o c i e t y  t h a t  t h a t  granted a u t h c r i t y  w i l l  ~ o v e r n .  I n  o t h e r  
words, where d i d  t he  imput come from on t h i s  l i p i s l a t i o n ?  
B i l l  Graves, Vice-President of t h e  Board of Barbers knew 
nothing of t h i s  introduced l e p i s l a t i o n .  Les Hauaen and 
myself, two Barber Collepe owners, were not  n o t i f i e d  nor 
asked t o  con t r ibu te  our knowledpe o r  experinece t o  t h i s  
l e p i s l a t i o n .  Where d id  i t  come from? Gene F r n s t ,  House 
Representat ive from Stanford ,  Mcntana, introduced t h e  
les r i s la t ion .  One of t h e  barbers in Stanford is Donald 
Anderson, former Board of Barbers member, who was involved 
i n  t h e  lawsui t  i n  1977 regardinp an i l l e a a l  exam given t o  
a Barber College owner. This exam when t e s t e d  i n  a Court 
of Law was not  only found t o  be i l l e g a l ,  but w a s  t a i n t e d  
with b ias  and pre judice .  There appears t o  be a l inkape  
here between M r .  Ernst  and Don Anderson. The h i ~ h e s t  
Court i n  Montana d i d  no t  w a n t  Mr. Anderson t h a t  power 
and now he i s  asking t h i s  committee and l e q i s l a t u r e  t o  
g ive  it t o  him. I s  t h i s  l e g i s l a t i o n  of paramount necess i ty  
f o r  t h e  p ro tec t ion  of the  publ ic  o r  is  it a one-man crusade 
f o r  power? By t h e  way, one of t h e  Board's memberships I s  
up i n  Ju ly  and word has i t  t h a t  M r .  Anderson is  t r y i n p  t o  
g e t  reappointed.  The l inkapes i n  t h i s  proposed l e ~ i s l a t i o n  
a r e  se l f - ev iden t .  

F. What is  the  h i s t o r i c a l  perspect ive  surrounding e x i s t i n g  
Barber Laws? Some would say t h e  Laws  a r e  outdated and 
t h a t  i n  essence i s  what House B i l l  #597 says.  Ex i s t inp  
l a w s  i n i t i a t e d  i n  t h e  pas t  s t a t e d  t h a t  "A Barber College 
owner had t o  have t e n  ( 1 0 )  years  experience" and t o  s e r v e  
on t h e  Board of Barbers you "must have a t  l e a s t  f i v e  ( 5 )  
years experienceu. This seemed adequate and f a i r .  A s  a 
r e s u l t ,  you d i d n ' t  have someone with f i v e  years  experience 
t e s t i n g  someone with t e n  years experience. J u s t  as i t  
w a s  assumed someone with f i v e  ( 5 )  years  experience w a s  
q u a l i f i e d  enough t o  serve  on t h e  Board, i t  a l s o  assumed 
someone with t e n  ( 1 0 )  years experience w a s  q u a l i f i e d  t o  
own and i n s t r u c t  i n  a Barber C o l l e ~ e .  Now i n  a complete 
turnabout,  H .  B. #597 s t a t e s  t h a t  someone with t e n  (10)  
years  experience i s  p resen t ly  not q u a l i f i e d  t o  own and 
i n s t r u c t  i n  a Barber Colleae,  but  i t  says nothing about 
f i v e  ( 5 )  years  not  bein8 enough experience t o  be q u a l i f i e d  
t o  t e s t  I n s t r u c t o r s .  T h i s  type of analogy s e t s  up an  
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imbalance t h a t  p a s t  l e p i s l a t u r e s  would not  lend support  
t o .  I t  s e t s  i n  motion an imbalance and takes away t h e  
checks and balances t h a t  pood l a w s  should exemplify. 

I n  summation, the  j u s t i f i c a t i o n  of House B i l l  #597 does no t  e x i s t  
I n  l i g h t  of t h e  f a c t  no compelling need i s  evident .  I f  t h e  f u t u r e  
d i c t a t e s  i t s '  need, t h e r e  i s  j o i n t  j u r i s d i c t i o n  by a Bureau, not  a 
Board, t o  handle the  matter .  Without a cross  sampling of imput 
from t h e  consumer and t h e  profession i t s e l f ,  t h i s  b i l l  r ep resen t s  back- 
door type of l e g i s l a t i o n .  

Most of a l l ,  House B i l l  #597 asks  f o r  a r e j e c t i o n  of p a s t  l e ~ i s l a t i o n  
and asks f o r  broadened powers f o r  the  Board. It does no t  a s k  f o r  
guide l ines  from the  l e e i s l a t o r .  I t  asks  f o r  t h e  power t o  s e t  t h e i r  
own r u l e s .  The Board of Barbers i s  composed of working Barbers 
who are appointed and they come and go and a s  they change, s o  w i l l  
t h e i r  r u l e s .  Rules a r e  l a w s  t o  those they govern and inconsis tency 
i n  r u l e s  i s  inconsis tency i n  l a w .  An i n c o n s i s t e n t  l a w  i s  a bad l a w  
and a bad l a w  i s  no l a w  a t  a l l .  To pass t h i s  l e p i s l a t i o n  e i v i n ~  
t h e  Board broadened powers with no remedy f o r  i n j u s t i c e  i n  applying 
those r u l e s  w i l l  only r e s u l t  i n  many more l awsu i t s ,  

P a s t  l e p i s l a t u r e s  have ac ted  wisely i n  not  prant ing  t h i s  broadened 
power. The Kontana D i s t r i c t  Court and The Montana Supreme Court 
d id  not  approve of these  broadened powers. I t r u s t  t h a t  t h i s  
committee w i l l  act i n  wisdom and r e j e c t  House B i l l  #597. 

Big Sky College of Barber-Styling, Inc ,  

& G a y  T. wr /~  Lucht. P res iden t  and Owner 
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E x e c u t i v e  O f f i c e  
P .O .  Box  440 
34 W e s t  Sixth 
H e l e n a ,  MT 59624 
P h o n e  (406)  4 4 2 - 3 3 8 8  

EFORF TK HOUSE BUSIb~ESS AW IVDUST(IY Cr)r"i"iTTEE 

IN SUPPORT OF - - - HOUSE SILL 525 

MR CHAIRMAN AND MEMSERS OF  THIS COMMITTEE , FOP T Y E  

S E C O P D j  MY NAME I S  CURTIS  A AN SEN, 1 AM T H E  EXECUTIVE VICE 

PRESIDENT O F  THE ~ O N T A N A  RETAIL ~ S S O C  IATION, 

1 APPEAR HERE TODAY I N  SUPPdRT  OF  !-!OUSE RILL 615, 

HOUSE RILL 625 IS QUITE u N I n u E  IN THAT IT IS A NEW LAW 

L t N D  YET I S  R E A L L Y  A HO'JSE C L E A N I N G  MEASURE I N  A WAY, 

I'LACE YOURSELFJ FOQ P, MINUTE, I N  T!iE S I T U A T I O N  T H A T  M4NY 

RETA I LEqS F I N 3  THEMSELVES t A GOOD CUSTOMER j W!iO I S  ALSO A 

GOOD FR IEND,  WALKS I N T O  YOUR STOqE HE S E L E C T S  MERCHANDISE /  

HE L A Y S  THE MERCYANDISE  ON T H E  CHECK-OUT COUNTEqJ  YOU W Q I T E  
. . .  

I T  UP  ON A S A L E S  S L I P ,  AND PLACE T H E  MERCHANDISE  I N  A SACK,  

HAY, FRANK!)  SEND ME A R I L L  ON T H I S )  3,K,? -- - YOW WYAT D O  

YOU DO? YOU ARE SURE T H A T  H I S  C R E D I T  I S  GOOD, - - HE BUYS 

Y O U ,  - - YOU HAVE KNOWN H I M  FOR YEARS,  - - YOU SEE H I M  ALMOST 

EVE' iY DAY  1 - - QJJj - - YOU NEVER I N T E N D E 9  T H A T  C R E D I T  WOULD 

BE EXTENDED TO ANYONE UNDER THESE C IRCUMSTANCESJ  - - YOU DON'T  

WAIiT TO C A L L  H I M  BACK AND T E L L  YIM HE MUST COEPLETE  A L O T  OF 

FORMS, AND ENTER I N T O  A FORMAL "RETAIL CHARGE 4CCOUNT  AGREEMENT^ 



BEFORE YOU CAN EXTEND C R E D I T  T O  H I M ,  k?-!!T ? 

1 AM SURE T H A T  YOU WOULD DO AS MOST R E T A I L E R S  DO - - YOU 

WOULD SAY "Q,KIN - AND - J U S T  OPEN A SEMI -FORMAL  CHARGE ACCOUNT 

AND SEND H I M  A B I L L  A T  THE  END OF T H A T  MONTH, 

TYIS IS FINE - - THIS IS TYE WAY BUSINESS SOMETIMES WORKS - 
- - !OW WHAT DO YOU DO I F  WHEN YOU SENQ H I M  THE B I L L  A T  T H E  

END OF THE MONTH - - YOU DON'T HEAR ANYTHING FROM HIM - - You 

D O N ' T  R E C E I V E  ANY PAYMENT - - ! 

YOU ANALYZE  YOUR A L T E R N A T I V E S ,  - - YOU HAVE NO S I G N E D  

AGREEMENT, - - YOU C A N ' T  GET TO PUSHY, - - YOU DON'T WANT T O  

LOSE A F R I E N D  AND A GOOD CUSTOMER, - - " f ~ ~ ~  DO YOU DO ? 

YOU CAN WAIT ANOTFIER MONTH - - SEND ANOTHER BILL AND HOPE 

T H A T  T H I S  T I M E  HE W I L L  PAY  I T  - - YOU CAN SEND H I M  A N I C E  F R I E N D L Y ,  

POLITE NOTE ASKING FOR PAYMENT - - ( Y A V E  YOU EVER TRIED TO 

MOST RETAILERS HAVE COME TO THE CONCLUSION THAT A N ~ T : ~ E R  

B I L L I N G  - I N D I C A T I N G  A MONTYLY I N T E R E S T  C!dARGEj  I F  NOT P A I D  

W I T ~ I N  39 DAYS, A S  AN INCENTIVE TO PAY, WORKS REST,  

THIS I S  WHAT THEY DO, THIS I S  WHAT I S  BEING DONE, I WOULD 

VENTURE A GUESS;' THAT EVERY MEMBER OF THIS COMMITTEE HAS AT ONE 
- .  

T I R E  OR . ~ N O T I ~ E R J  R E C E I V E D  A B I L L I N G  T H A T  I N D I C A T E D  THERE WOULD . 

OR AGREEMENT OF ANY K I N D ,  

IN T H E  VAST M A J O R I T Y  OF  CASES T H I S  HAS WORKED WELL ,  %ST 

EVEN PAY T H E  I N T E R E S T  CHARGE W I T H  NO O B J E C T I O N  OR C O M P L A I N T ,  



MOST, I N  FACT, B E L I E V E  T H A T  THEY HAVE A L E G A L  O B L I G A T I O N  TO 

PAY T H A T  B I L L  AND T H E  I N T E R E S T  T H A T  I S  CHARGED, 

IN SOME JURISDICTIONS (RASED ON PROVISIONS OF THE FEDERAL 

TRUTH- I N-LEND I NG DISCLOSURE REQUIREMENTS AND THE PENALTIES F O ~  

F 4 I L U R E  TO MAKE T H E  DISCLOSURES) I T  HAS B E E N  HELQ T H A T  B Y  THE  

A T T E Y P T  TO COLLECT  T H I S  I N T E S E S T  09 L A T E  PAYMENT CHARGE, WITHOUT 

L E G A L  A U T H O R I T Y J  THE MERCHANT F O R F E I T S  H I S  R I G H T S  TO C O L L E C T  

THE  I N T E R E S T  AND T H E  P R I N C I P A L ,  

I DO NOT KNOW OF ANY SUCH L E G A L  CHALLENGES T H A T  HAVE B E E N  

TRIED IN A COURT OF LAW WITHIN THE STATE OF YONTANA,  YOWEVER, 

1 DO KNOW OF SOME CASES WHERE T Y E  T H R E A T  O F  SUCH L E G A L  A C T I O N  

H.4S PROMPTED THE MERCHANT TO CHECK W I T H  H I S  ATTORNEY, AND THE 

R E S U L T S  HAVE E I T H E R  BEEN, W R I T I N G  OFF  T H A T  ACCOUNT I N  I T S  

E N T I R E T Y  OR THE ACCEPTANCE OF  A COMPROYISE AMOUNT AS F U L L  

PAYMENT 

THE INTENT OF HOUSE BILL 625 IS TO LEGALIZE WHAT HAS BEEN 

A COMMON P R A C T I C E ,  

. - . - - 1 

BEH LND T H I S  APPROACH; 
. . . .  . . .  . .  

TYERE WAS NO 
. . .  . 

C R E D I T  WOULD 

P R E S E N T A T I O N  

CORRECT I N  SEVERAL  OF THE  T H E O R I E S  

I N T E N T  ON T H E  PART  OF E I T H E R  PARTY T H A T  

BE EXTENDED BEYOND T H E  T I M E  T H A T  T Y E  

OF THE R I L L  TYEREFOR WAS R E C E I V E 9  BY T Y E  
. . 

PURCHASER 

UNOBTRUSIVE  I N C E N T I V E  T H A T  SUCH PAYMENT B E  MADE A S  

INTENDED 



PAY FOR THE MERC!iANDISE AFTER B E I N G  PROPERLY B I L L E D  AT THE 

END OF THE F I R S T  B I L L I N G  PERIOD AFTER THE O B L I G A T I O N  I S  

INCURRED 1 

HOUSE BILL 625, WAS VERY CAREFULLY DRAFTED) W I T H  SAFEGUARDS 

AGAINST ABUSE) THROUGH REQUIREMENTS OF DISCLOSURE AS CONTAINED 

I N  SECTION 2 ,  SECTION 3 .  J PROVIDES TH4T; "THE L A T E  P4Yf lENT 

1 REQUEST) ON BEHALF OF THE S E T A I L E R S  OF YONTANA, THAT 

MOVE IT TO THE FLOOR OF THE FOUSE WITH A UNANIMOUE "!lo PASS" 

RECOMMENDATION, 



February 3 ,  1978 

Dean Robert E. Su l l ivan  

Professor  William L. Corbet t  

~ r b i t r a t i o n  Law i n  >fontana and t h e  Uniform A r b i t r a t i o n  A c t  

Conclusion : 

Montana law i s  an impediment t o  t h e  s u c c e s s f u l  r e s o l u t i o n  of d i s p u t e s  through 
a r b i t r a t i o n .  L e g i s l a t i v e  enactment of t h e  Model Act o r  o t h e r  s i m i l a r  l e g i s -  
l a t i o n  i s  necesszry  t o  enab le  Kontana t o  j o i n  w i t h  the  v a s t  m a j o r i t y  o f  
s t a t e s  that permic and encourage e f f e c t l v e  p r i v a t e  d i s p u t e  s e t t l e m e n t  through 
a r b i t r a c i o n .  



I. A r b i t r a t i o n  a t  Common Law. 
u 

I 

TO c l e a r l y  understand t h e  c u r r e n t  Montana law on a r b i t r a t i o n  i t  i s  

necessary  t o  understand a r b i t r a t i o n  a t  common law. T h i s  is due t o  t h e  

f a c t  t h a t  a r b i t r a t i o n  law i n  hlontana h a s  changed l i t t l e  i n  t h e  l a s t  one 

hundred years .  

A t  common law a r b i t r a t i o n  was viewed w i t h  much d i s f a v o r  by t h e  

cour t s .  The c o u r t s  be l i eved  t h a t  they should  n o t  be ous ted  of t h e i r  

t r a d i t i o n a l  r o l e  i n  d i s p u t e  s e t t l e m e n t  by p r i v a t e  t r i b u n a l s ,  n o r  should 

p a r t i e s  t o  a  c o n t r a c t  b e  deprived of  a c c e s s  t o  t h e  c o u r t s .  A s  a conse- 

quence, a r b i t r a t i o n  c l a u s e s  were a L i o s t  u n i v e r s a l l y  he ld  t o  be  void  and 

unenforceable.  School D i s t .  No. 1 v. Globe and Republic I n s .  Co., 146 

l o n t .  208, 212 (1965). - See Note, Con t rac t  Clause Providing For A r b i t r a t i o n  

Of Future  Disputes Is Not Enforceable I n  Montana, 24 Mont. L. Rev. 77 (19G3). 

- A t  common law, t h e  c o u r t s  g e n e r a l l y  recognized bu t  d id  n o t  n e c e s s a r i l y  

enforce  t h r e e  d i s t i n c t  types  of a r b i t r a t i o n  c lauses :  

(1) An agreement t o  a r b i t r a t e  a  d i s p u t e  e x i s t i n g  a t  t h e  t ime  t h e  

agreement i s  en te red .  These. p r o v i s i o n s  were v a l i d  and 

e r ~ f o r c e a b l e  on ly  a f t e r  t h e  s u b j e c t  was a c t u a l l y  a r b i t r a t e d ,  

bu t  a  p a r t y  would be  denied a c o u r t  o r d e r  en fo rc ing  t h e  

c o n t r a c t u a l  duty  t o  a r b i t r a t e .  

(2)' An agreement t o  a r b i t r a t e  a  f u t u r e  f a c t u a l  d i s p u t e  (a  

' - f a c t u a l  d i s p u t e  n o t  i n  e x i s t e n c e  a t  t h e  t ime of  t h e  

agreement was en te red  b u t  which might  a r i s e  i n  t h e  

f u t u r e ) .  These p rov i s ions  were cons idered  v a l i d  be- 

cause t h e  c o u r t s  were n o t  ous ted  of t h e i r  j u r i s d i c t i o n  

over  i s s u e s  of law. 

- (3) An agreement t o  a r b i t r a t e  any f u t u r e  d i s p u t e  ( f a c t  o r  
--A 

l a w ) .  These agreements were u q i f o r n l y  he ld  t o  b e  



void and unenforceable  because t h e  c o u r t s  were ous ted  of 

t h e i r  j u r i s d i c t i o n  over  l e g a l  i s s u e s  and it was b e l i e v e d  

t h a t  t h e  p a r t i e s  should n o t  be  depr ived of  t h e i r  a c c e s s  

to t h e  c o u r t s .  

11. A r b i t r a t i o n  i n  Xontana. 

A. A r b i t r a t i o n  i n  commercial d i spu tes .  

I n  1867 t h e  ~ o n t a n a  l e g i s l a t u r e  enacted a  s t a t u t e  which upon f i r s t  

reading appears  t o  have reversed  t h e  common law b i a s  a g a i n s t  a r b i t r a t i o n .  

The s t a t u t e  p rov ides  t h a t  "persons capable  of c o n t r a c t i n g  may'submit  t o  

a r b i t r a t i o n  any co.ntroversy which might b e  t h e  s u b j e c t  o f  a  c i v i l  a c t i o n  

1 
between them . . . . R.C.M. 1947, 5 93-201-1. - Desp i t e  t h e  p o t e n t i a l l y  

broad reading t h i s  s t a t u t e  might be  given,  t h e  Montana Court ,  i n  c o n f o r n i t y  

with j u r i s d i c t i o n s  w i t h  s i m i l a r  l e g i s l a t i o n ,  i n t e r p r e t e d  t h e  s t a t u t e  t o  

provide f o r  j u d i c i a l  enforcement of an a r b i t r a t i o n  p r o v i s i o n  on ly  when 

t h e  d i s p u t e  is i n  e x i s t e n c e  a t  t h e  time t h e  agreement is e n t e r e d .  

Green v. Wolf£, 140 Eiont. 413, 423 (1962). Thus, under t h e  s t a t u t e ,  a n  

agreement t o  a r b i t r a t e  on ly  an e x i s t i n g  d i s p u t e  is  v a l i d  and enfo rceab le .  2 

I n  a d d i t i o n  t o  t h e  s t a t u t e ,  the liontana Court continued t h e  common law 

notion t h a t  an agreement t o  a r b i t r a t e  any f u t u r e  f a c t u a l  d i s p u t e  was -- 

valid and enforceab le  Ccategory #2 discussed above).  Noreover, t h e  

Court recognized t h a t  a n  a r b i t r a t i o n  award under a v a l i d  and e n f o r c e a b l e  

a r b i t r a t i o n  agreement is binding on t h e  p a r t i e s .  3 

See Appendix, p. i. 

The s t a t u t e  d id  have t h e  p o s i t i v e  e f f e c t  o f  e l i m i n a t i n g  t h e  common law 
o b s t a c l e  t o  e x i s t i n g  d i s p u t e  a r b i t r a t i o n  mentioned i n  c a t e g o r y  !I1 d i s -  
cussed above. 

A par ty  could,  of c o u r s e ,  r e c e i v e  j u d i c i a l  review of t h e  award and - 

upon an a p p r o p r i a t e  s h o ~ ~ i n g  have t h e  award vaca ted ,  c o r r e c t e d  o r  
nodif ied .  Th i s  w i l l  be d iscussed i n f r a .  pp. 9-10. 



However, t h e  major o b s t a c l e  t o  a r b i t r a t i o n  remained. The Montana 

Court continued t o  fo l low t h e  common law r a t i o n a l e  t h a t  an  agreement 

providing f o r  t h e  a r b i t r a t i o n  of a f u t u r e  d i s p u t e  invo lv ing  an i s s u e  

of law was unenforceable  (ca tegory  #3).  Smith v .  Zepp, Piont. 

, 567 P.2d 923, 929 C1977)'. 

- Unlike Montana, many j u r i s d i c t i o n s  e a r l y  came t o  t h e  r e a l i z a t i o n  

t h a t  i f ' a n  agreement providing f o r  a r b i t r a t i o n  of e x i s t i n g  d i s p u t e s  

involving i s s u e s  of law were enforceable ,  i t  would n o t  v i o l a t e  p u b l i c  

po l i cy  t o  make enfo rceab le  an agreement t o  a r b i t r a t e  a  f u t u r e  d i s p u t e  

involving an i s s u e  of law. These c o u r t s  r e a l i z e d  t h a t  even i f  t h e  award 

of an a r b i t r a t o r  w e r e  t o  b e  based on an  i s s u e  of law, the award was n o t  

enforceable  u n t i l  a c o u r t ,  w i t h  an oppor tun i ty  to.  review t h e  l e g a l  

r a t i o n a l e ,  enforced t h e  award. - See E z e l l  v .  Rocky Mountain Bean & 

Elevator  Co., 76 Colo. 409, 232 Pac. 680 (1925). However, t h e s e  j u r i s -  

d i c t i o n s ,  u n l i k e  Xontana, were no t  faced w i t h  a  l e g i s l a t i v e  mandate 

p roh ib i t ing  t h e  development of  a r b i t r a t i o n  away from i ts  common law 
. . 

l i m i t a t i o n s .  -, 

I n  1895 t h e  Montana l e g i s l a t u r e  enacted a  s t a t u t e  t h a t  c o d i f i e d  the  

e x i s t i n g  common law n o t i o n  t h a t  c o u r t s  cannot  be denied  t h e i r  t r a d i t i o n a l  

j u r i s d i c t i o n  over  d i s p u t e  se t t l ement  by agreements of t h e  p a r t i e s .  School  
. . 

4  
D i s t .  KO. .1 v .  Globe h Republic I n s .  Co., supra  146 Mont. at: 212. T h i s  

1895 s t a t u t e  has  been c o n s i s t e n t l y  i n t e r p r e t e d  by t h e  Nontana Cour t  t o  

make unenforceable an  agreement t o  a r b i t r a t e  f u t u r e  d i s p u t e s  u n l e s s  t h e  

a r b i t r a t i o n  p rov i s ion  i s  l i m i t e d  t o  the  de te rmina t ion  o f  s o l e l y  f ac tua l .  

i s sues .  Smith V. Zepp, supra  567 P.2d a t  929; Green v. Wolf, s u p r a  140 

The s t a t u t e  provides:  "Every s t i p u l a t i o n  o r  c o n d i t i o n  i n  a  c o n t r a c t  
4 by which any p a r t y  t h e r e t o  i s  r e s t r i c t e d  from enforc ing  h i s  r i g h t s  

under the c o n t r a c t ,  by t h e  usua l  proccedings i n  o r d i n a r y  t r i b u n a l s ,  o r  
which l i m i t s  t h e  t i m e  w i t h i n  which he may thus  e n f o r c e  h i s  r i g h t s ,  is 
void. R . C . N .  1947 § 13-806. 



Mont. a t  4 2 3 ;  S t a t e  ex  r c l .  Cave Const. Co. v .  D l . s t .  C t . ,  150 $font. 18, 

22 (1967) .' The Montana Court has i n d i c a t e d  t h a t  such a narrow conception 

of a r b i . t r a t i o n  is n o t  t r u l y  a r b i t r a t i o n  b u t  mere ly  j u d i c i a l  r e c o g n i t i o n  

of commercial a p p r a i s a l .  School D i s t .  KO. 1 v. Globe & Republic I n s ,  Co., 

supra  146 liont. a t  213. Thus, what is of t e n  r e f  e r r e d  t o  as a r b i t r a t i o n  

i n  Montana is nothing more than l e g a l  r e c o g n i t i o n  and e n f o r c e n e n t - o f  

a p p r a i s a l  agreements i n  a  commercial s e t t i n g .  

B. A r b i t r a t i o n  i n  Labor Disputes. 

Frequent ly  a  c o l l e c t i v e l y  bargained c o n t r a c t  between an  employer and 

a  union w i l l  i n c l u d e  a  p rov i s ion  f o r  d i s p u t e  s e t t l e m e n t . e n d i n g  i n  a r b i -  

6 
t r a t i o n .  I n  view of t h e  l i m i t e d  scope of a r b i t r a t i o n  i n  t h e  c o ~ x t e r c i a l  

s e t t i n g ,  t h e  q u e s t i o n  a r i s e s  whether t h e  ag reed  method of l a b o r  d i s p u t e  

s e t t l e m e n t  w i l l  f a r e  any b e t t e r .  Because t h e  a r b i t r a t i o n  machinery i n  

t h e  l a b o r  agreement a n t i c i p a t e s  t h e  r e s o l u t i o n  of a11 ( f a c t u a l  and l e g a l )  

f u t u r e  d i s p u t e s ,  i t  could be  argued t h a t  t h e s e  a r b i t r a t i o n  agreements w i l l  

meet y i t h  t h e  same f a t e  a s  found i n  c o m e r c i a l  c o n t r a c t s .  Howzver, t h i s  

i s  n o t  t h e  case .  

5 The Montana Court h a s  he ld  t h a t  a  p r o v i s i o n  r e q u i r i n g  t h e  a r b i t r a t i o n  of 
a f u t u r e  d i s p u t e  invo lv ing  an i s s u e  of "va lue  o r  q u a l i t y "  i s  v a l i d  and 
enforceable .  However, t h e  cour t  h a s  c o n s i s t e n t l y  h e l d  t h a t  an  a r b i -  
t r a t i o n  award i n  a  d i s p u t e  involving a n  i s s u e  of "value o r  q u a n t i t y "  

. must b e  based s o l e l y  on a  ques t ion  of f a c t ,  and t h a t  once  t h e  a r b i -  
t r a t o r  r e l i e s  on t h e  " i n t e n t  and meaning" o f  t h e  c o n t r a c t  i n  r each ing  
h i s  dec i s ion ,  he  is involved i n  an  i s s u e  of law and t h e  avard i s  vo id  
and unenforceable.  S t a t e  ex rel. Cave Co. v. D i s t .  C t . ,  supra  150 Mont. 
a t  22. 

Most f r e q u e n t l y  t h e  c o n t r a c t  w i l l  p rov ide  f o r  a  g r i evance  procedure  
which e s t a b l i s h e s  an  agreed method of  d i s p u t e  s c t t l e n e n t .  Of ten  t h e  
gr ievance  procedure w i l l  p rovide  t h a t  unresolved g r i e v a n c e s  a r e  t o  b e  

I I submitted t o  a r b i t r a t i o n ,  e.g. g r i evance  a r b i t r a t i o n . ' '  A second method 
- of a r b i t r a t i o n  o c c a s i o n a l l y  provided f o r  i n  a c o l l e c t i v e  agreement c a l l s  

f o r  a r b i t r a t i o n  i n  the event  t h e  p a r t i e s  a r e  unable  t o  r each  agreemmt  
on t he  s p e c i f i c  p rov i s ions  t o  b c  inc ludcd i n  a  subsequent  c o n t r a c t .  
Th i s  method of l a b o r  d i s p u t e  s e t t l e m e n t  i s  r e f e r r e d  t o  a s  " i ~ t e r c s t  
a r b i t r a t i o n . "  



. . s u i t  f o r  v i o l a t i o n  of a  l a b o r  c o n t r a c t  invollring an employer engaged 

i n  i n t e r s t a t e  coinmerce may be brought  i n  a  Federa l  ' ~ i s t r i c t  Court  wit l lout  

regard t o  t h e  amount i n  cont roversy  o r  d i v e r s f t y .  29 USCA 185(a) .  The 

g r e a t  ma jo r i ty  of cases  brought  under 5 301 a r e  a c t i o n s  t o  e n f o r c e  promises  

t o  a r b i t r a t e  and a c t i o n s  t o  e n f o r c e  (or set a s i d e )  a r b i t r a t i o n  awards 
1 

a l r e a d y  rendered. Addi t iona l ly ,  under 5 301 a  f e d e r a l  c o u r t  can  by 
1 

d e c l a r a t o r y  r e l i e f  r u l e  t h a t  an  employer i s  n o t  r e q u i r e d  t o  a r b i t r a t e  

under t h e  s p e c i f i c  c o n t r a c t  p rov i s ions ,  Gorman, Robert A . ,  B a s i c  T e x t - -  

on Labor Law Unioniza t ion  and C o l l e c t i v e  Bargaining,  547 (1976). 

Accordingly, i f  a  Montana employer engaged i n  i n t e r s t a t e  commerce 

a g r e e s  t o  t h e  a r b i t r a t i o n  of  l a b o r  d i s p u t e s ,  f e d e r a l  law p r o v i d e s  f o r  

t h e  enforcement' of t h e  agreement. The f e d e r a l  law, u n l i k e  Piontana, d o e s  

n o t  l i m i t  a r b i t a t i o n  of f u t u r e  d i s p u t e s  t o  s o l e l y  t h e  r e s o l u t i o n  of  f a c t u a l  

d i spu tes .  

I f  t h e  a r b i t r a t i o n  c l a u s e  is included i n  a  l a b o r  agreement i n v o l v i n g  

a Piontana p u b l i c  employer (not  s u b j e c t  t o  t h e  f e d e r a l  l e g i s l a t i o n ) ,  i t  a l s o  

appears  t h a t  t h e  c l a u s e  w i l l  b e  enforced wi thout  r ega rd  t o  t h e  l i m i t a t i o n s  

found i n  commercial a r b i t r a t i o n .  The Montana C o l l e c t i v e  Bargaining F o r  

Pub l i c  Employees Act p rov ides  t h a t  no th ing  " p r o h i b i t s  t h e  p a r t i e s  from 

v o l u n t a r i l y  ag ree ing  t o  submit and - a11 of t h e  i s s u e s  t o  f i n a l  and 
. . 

binding a r b i t r a t i o n , "  and any "agreement t o  a r b i t r a t e ,  and t h e  award 

i ssued . . . s h a l l  b e  en fo rceab le  i n  t h e  same manner a s  is  provided i n  t h e  

a c t  f o r  enforcement of c o l l e c t i v e  ba rga in ing  agreements." (Emphasis added.) 

R.C.M. 1947 9 59-1614(9). Thus, t h e  l e g i s l a t u r e  provided f o r  enforceinent 

of  p u b l i c  employment a r b i t r a t i o n  p r o v i s i o n s  i n  t h e  same manner a s  t h e  

enforcement of  t h e  c o l l k c t i v e  ba rga in ing  agreement i n  which t h e  p r o v i s i o n  

i s  included.  The problem i s  t h a t  t h e  l e g i s l a t u r e  d id  n o t  ( f o r g o t  t o ? )  

inc lude  a p rov i s ion  i n  t h e  Act concerning t h e  enforceme~lt  o f  t h e  collective 

bargaining agreement. 

-5- 



ilowever, t h i s  i s  n o t  a  s i g n i f i c a n t  problen .  C o l l c c t i v c  ba rga in ing  

~ g r e e m e n t s  a r c  u n i v e r s a l l y  enforced i n  t h e  same manner as  any o t h e r  con- 

7 
t r a c t .  It i s  no t  reasonable  t o  assume t h e  Plontana l e g i s l a t u r e  in tended 

any o t h e r  procedure. If t h e  l e g i s l a t u r e  in tended t h a t  "any and a l l "  

a r b i t r a t i o n  c l a u s e s  would be  enforced a s  c o l l e c t i v e  ba rga in ing  agreements,  

and c o l l e c t i v e  bargain ing agreements a r e  t r a d i t i o n a l l y  enforced a s  any - 

o t h e r  c o n t r a c t ,  then t h e  o n l y  reasonab le  conclus ion is  t h a t  t h e  l e g i s -  

l a t u r e  in tended a r b i t r a t i o n  p r o v i s i o n s  t o  b e  f u l l y  enforced wi thou t  the 

l i m i t a t i o n s  found i n  commercial law. 

The need t o  t r e a t  l a b o r  a r b i t r a t i o n  d i f f e r e n t l y  than c o n q e r c i a l  

a r b i t r a t i o n  h a s  long been recognized.8 It appears  t h a t  t h e  ?lantana 

l e g i s l a t u r e  recognized t h i s  d i s t i n c t i o n  and c l e a r l y  in tended t h a t  p u b l i c  

employee l a b o r  a r b i t r a t i o n  b e  f u l l y  enforceable .  While t h e  Montana Court  

h a s  n o t  spoken d i r e c t l y  on t h i s  i s s u e ,  9 .  any such d e c i s i o n  i o u l d  c e r t a i n l y  

p l a c e  much weight  on t h e  expressed l e g i s l a t i v e  i n t e n t ,  e s p e c i a l l y  i n  

l i g h t  of t h e  u n i v e r s a l l y  recognized d i s t i n c t i o n  between l a b o r  and 

commercial a r b i t r a t i o n .  

The Nat ional  Labor R e l a t i o n s  Act a f t e r  which most s t a t e  p u b l i c  employ- 
ment a c t s  a r e  p a t t e r n e d ,  inc lud ing  t h e  l f ~ n t a n a  Act ,  p rov ides  f o r  
j u d i c i a l  enforcement of c o l l e c t i v e  ba rga in ing  agreements i n  a 
manner not u n l i k e  t h e  enforcement of any o t h e r  c o n t r a c t .  27 USCA 
185 (a) . 
The Supreme Court h a s  noted t h a t  i n  t h e  cownercial  s e t t i n g  a r b i t r a t i o n  
i s  the  s u b s t i t u t e  f o r  l i t i g a t i o n ,  whereas i n  t h e  l a b o r  s e t t i n g  a r b i -  
t r a t i o n  i s  t h e  s u b s t i t u t e  f o r  i n d u s t r i a l  s t r f f e .  United Stee lworkers  v .  
Warrior  and Gulf Kavigation Co., 363 U.S. 574, 578 (1960) . Given - 
t h i s  d i s t i n c t i o n ,  t h e  Court s t a t e d  s i n c e  " a r b i t r a t i o n  of l a b o r  dis- 
pu tes  has  q u i t e  d i f f e r e n t  f u n c t i o n s  from a r b i t r a t i o n  under an  o r d i n a r y  
commercial agreements the  h o s t i l i t y  evinced by c o u r t s  toward a r b i t r a t i o n  
of commercial agreements has  no p l a c e  he re .  Id .  - .  

I n  Bu t t e  Teacliers Union v .  Rd. of Ed., hlont . , 567 P.2d 51, 
. 53 (1977).  Tlie lblontana Court ,  c ~ i t h o u t  d i s c u s s i n g  any c o n f l i c t ,  upheld 

a D i s t r i c t  Court o r d e r  r e q u i r i n g  t h c  employer t o  a r b i t r a t e  what a p p c a r s  
t o  be  c l e a r l y  an i s s u c  o f  law under an  a r b i t r a t i o n  c l a u s e  r e q u i r i n g  
t h e  a r b i t r a t i o n  of f u t u r e  d i s p u t e s .  



Accordingly, wi th  l a b o r  a r b i t r a t i o n  p r o v i s i o n s  i n v o l v i n g  a Montana 
.' < 

employer engaged i n  i n t e r s t a t e  commerce f u l l y  c n f o r c e a b l c  under f  e d e i a l  

law, and such p r o v i s i o n s  invo lv iz~g  a  Montana p u b l i c  employer e n f o r c e a b l e  

under t h e  ?lantana P u b l i c  Employee Bargaining Act, t h e  v a s t  m a j o r i t y  o f  

l a b o r  a r b i t r a t i o n  p r o v i s i o n s  w i l l  be  en fo rceab le  wi thou t  r ega rd  t o  t h e  

l i m i t a t i o n s  app l i ed  t o  commercial a r b i t r a t i o n .  For t h o s e  few Montana 

s o l e l y  i n t r a s t a t e  employers who have a l a b o r  agreement p rov id ing  f o r  

a r b i t r a t i o n ,  i t  can be  argued t h a t  t h e  a r b i t r a t i o n  p r o v i s i o n  should  be'- 

f u l l y  en fo rceab le  wi thou t  regard t o  t h e  l i m i t a t i o n s  imposed on commercial 

a r b i t r a t i o n , b a s e d  upon t h e  u n i v e r s a l l y  recognized d i s t i n c t i o n  between 

l a b o r  and coinmercial a r b i t r a t i o n .  However, g iven  t h e  f a c t  t h a t  Montana, 

u n l i k e  most j u r i s d i c t i o n s ,  has  a  s p e c i f i c  s t a t u t o r y  l i m i t a t i o n  on a r b i -  

t r a t i o n ,  t h i s  argument might ve ry  w e l l  be  r e j e c t e d .  See  Smith v. Zepp, 

supra  567 P.2d a t  929. Thus, an a r b i t r a t i o n  agreement invo lv ing  a  s o l e l y  

i n t r a s t a t e  p r i v a t e  employer might ve ry  w e l l  b e  s u b j e c t  t o  t h e  l i m i t a t i o n s  

found i n  commercial a r b i t r a t i o n  whi le  no such l i m i t a t i o n  would b e  a p p l i e d  

t o  a s i m i l a r  agreement involving an i n t e r s t a t e  o r  p u b l i c  employer. 

\ 

:II. Comparison Between t h e  Uniform A r b i t r a t i o n  Act and FIontana Law. 

A summary a n a l y s i s  of t h e  Uniform A r b i t r a t i o n  Act and a  comparison 

wi th  c u r r e n t  Montana law can conveniently be p resen ted  under t h r e e  head- 

ings: ( I )  which agreements td a r b i t r a t e  would t h e  model a c t  app ly ;  

(2) t h e  j u d i c i a l  procedure a p p l i c a b l e  i n  t h e  enforcement o f  a r b i t r a t i o n  

agreements and a r b i t r a t i o n  awards; and (3)  t h e  hea r ing  procedure  used 

by a r b i t r a t o r s .  

1. Agreements Covered. 

- A s  p rev ious ly  d i scussed ,  c u r r e n t  Montana law prov ides  t h a t  agreements 

t o  a r b i t r a t e  f u t u r e  d i s p u t e s  involving legil i s s u e s  a r c  unenforceable .  . 
The Plodel Act e l l m i n a t e s  c h i s  l i m i t a t i o n .  The I-lode1 Act p rov ides  f o r  



. t h e  enforcement of a w r i t t e n  agreement t o  submit  any e x i s t i n g  contro-  

ve r sy ,  o r  a w r i t t e n  c o n t r a c t  provis ion  t o  submit  any c o n t r o v e r s y  the re -  

a f t e r  a r i s i n g  between t h e  p a r t i e s  r e g a r d l e s s  whether t h e  i s s u e  i s  l e g a l  . 

o r  f a c t u a l .  Uniform A r b i t r a t i o n  A c t  § I. (Herea f t e r  c i t e d  a s  U.A.A., 

see Iippendix p. v. ) lo  he Model Act a l s o  s p e c i f i c a l l y  a p p l i e s  t o  l a b o r  - 
a r b i t r a t i o n  agreements, u n l e s s  t h e  p a r t i e s  s p e c i f y  o the rwise .  The equa l  

t r ea tmen t  f o r  bo th  commercial and l a b o r  a r b i t r a t i o n  uGder t h e  Model A c t  - 

e l i m i n a t e s  t h e  p r e s e n t  confusion i n  Montana l aw on t h i s  s u b j e c t .  See 

<. 

2. . Enforcement Procedure. 

The M a d e l h c t  provides  t h a t  upon motion t o  t h e  c o u r t  (a c o u r t  o f  

competent j u r i s d i c t i o n  i n  t h e  s t a t e ,  e.g., a Nontana Dis t r ic t  Cour t ) ,  

a p a r t y  may seek  an  o r d e r  d i r e c t i n g  a r b i t r a t i o n .  The o r d e r  must b e  

granted  i f  t h e  c o u r t  f i n d s  t h a t  t h e r e  i s  a n  agreement t o  a r b i t r a t e  

cover ing  t h e  d i s p u t e  i n  ques t ion  and t h a t  t h e  opposing p a r t y  r e f u s e s  t o  

a r b i t r a t e .  U.A.A. § 2Ca). I n  t h e  event  t h e r e  i s  a n  a c t i o n  o r  proceeding 

involving t h e  i s s u e  p'ending be fo re  t h e  c o u r t ,  t h e  c o u r t  must s t a y  t h a t  

a c t i o n  o r  proceeding,  o r  seve r  t h e  a r b i t r a b l e  i s s u e  from t h a t  a c t i o n  o r  

proceeding. U.A.A. 5 2(c) and (d) . The purpose  of  s t a y i n g  t h e  a c t i o n  

o r  proceeding o r  s e v e r i n g  t h e  a r b i t r a b l e  i s s u e  from t h e  a c t i o n  o r  pro- 

ceeding is t o  prevent  t h e  c o u r t  from preempting t h e  a r b i t r a t i o n  p rocess .  

The Ifodel Act a l s o  p rov ides  t h a t  a c o u r t  may n o t  r e f u s e  a n  o r d e r  f o r  

a r b i t r a t i o n  because t h e  c o u r t  b e l i e v e s  t h e  i s s u e  l a c k s  m e r i t .  U . A . A .  

§ 2(e) .  \?%ether t h e  p a r t y  seeking a r b i t r a t i o n  r a i s e s  a m e r i t o r i o u s  i s s u e  

is  t o  b e  l e f t  t o  t h e  d e c i s i o n  of t h e  a r b i t r a t o r  and t h e  a r b i t r a t i o n  

lo The Montana s t a t u t e  which provides  f o r  t h c  enforcement of agreements 
t o  a r l , ? t r a t e e x i s t i n g  d i s p u t e s  s p e c i f i c a l l y  exempts d i s p u t e s  i n v o l v i n g  

- t i t l e  t o  r e a l  proper ty .  R.C.M. 5 93-201-1. The Model Act: h a s  no 
such cxcmption. 2lowever, l i k e  t h e  Model Act ,  t h e  Montana s t a t u t e  
ma1:cs cnf o r c c a b l c  only  w r i t t e n  agreements t o  a r b i t r a t e .  R.C .M. 
§ 93-201-2. 



. process  m u s t  n o t  be ~ r e c m p t e d  by t h e  cour t .  Thus, when a p a r t y  seeks  

a c o u r t  o r d e r  enforc ing an a r b i t r a t i o n  p r o v i s i o n ,  t h e  c o u r t  need on ly  

c o n c e r n . i t s e l f  with whether t h e r e  i s  a  v a l i d  a r b i t r a t i o n  agreement and 

whether t h e  agreement covers  t h e  d i s p u t e  i n  ques t ion .  Whether t h e  i s s u e  

r a i s e d  has  m e r i t  i s  l e f t  t o  t h e  a r b i t r a t o r .  Current  Montana law is i n  

s u b s t a n t i a l  agreement w i t h  t h e s e  p r o v i s i o n s  of t h e  Model A c t .  11 

The o t h e r  major a r e a  o f  j u d i c i a l  i n t e r v e n t i o n  concerns t h e  enforce-  

ment of t h e  award. The Model A c t  f o l l o w s  t h e  t r a d i t i o n a l  motions t o  c0i-1- 

f im, vzca te ,  c o r r e c t  o r  modify t h e  award of t h e  a r b i t r a t o r .  U.A.A.  

§ §  11, 12, 13. This  corresponds t o  t h e  method used i n  Montana. Compare 

R.C.M. § §  93-201-6 through 93-201-8 wi th  § §  11, 12 .and 1 3  of t h e  ?iodel 

A c t ,  12 

The Mode1,Act provides  t h a t  t h e  c o u r t  s h a l l  v a c a t e  an  award on f i v e  

s e p a r a t e  grounds.13 The Montana s t a t u t e  p rov ides  t h a t  a c o u r t  3 v a c a t e  

li The Hontana s t a t u t e  t h a t  a u t h o r i z e s  a r b i t r a t i o n  on m a t t e r s  c u r r e n t l y  
i n  d i s p u t e  provides t h a t  t h e  p a r t i e s  may s t i p u l a t e  t h a t  t h e i r  agree-  
ment t o  a r b i t r a t e  may b e  en te red  a s  an o r d e r  of  t h e  d i s t r i c t  c o u r t .  
R.C.11. 1947 § 93-201-3. For a r b i t r a t i o n  awards n o t  covered by t h e  
s t a t u t e  bu t  au thor ized  by common law, t h e  Pfontana Court  w i l l  e n t e r  
an o rde r  enforc ing a c o n t r a c t  d u t y  t o  a r b i t r a t e .  School D i s t .  No. I 
v. Globe and Republic I n s .  Co., supra  146 hiont. a t  212-213. Where a 
p a r t y  seeks t o  l i t i g a t e  an i s s u e  s u b j e c t  t o  a r b i t r a t i o n ,  t h e  Court 
had held t h a t  t h e  a c t i o n  o r  proceeding must g i v e  way t o  t h e  agreed 
upon a r b i t r a t i o n  s e t t l e m e n t  procedure.  I d .  A d d i t i o n a l l y ,  t h e  Court  
has recognized t h a t  under a  v a l i d  a r b i t r z i o n  agreement, i t  i s  t h e  
func t ion  of t h e  a r b i t r a t o r ,  n o t  the c o u r t ,  t o  e v a l u a t e  t h e  i s s u e  
i n  d ispute .  Id. 

l2 The Nodel Act does,  however, i n t e g r a t e  t h e s e  motions. Tllus, on  motion 
t o  confirm t h e  award, any grounds f o r  v a c a t i n g ,  c o r r e c t i n g  o r  modifying 
the award must be  a s s e r t e d  by opposing p a r t y .  U . A . A .  § 13. S i m i l a r l y ,  
upon an unsuccessful  motion t o  v a c a t e ,  c o r r e c t  o r  modify, t h e  Court  
w i l l  confirm t h e  award. U.A.A. 5 5 12(d) and 13(b).  

13 (1) t h e  award was procured by c o r r u p t i o n ,  f r a u d  o r  o t h e r  undue means; 
(2) t h e r e  was ev iden t  p a r t i a l i t y  by t h e  a r b i t r a t o r  appointed  a s  a 

n e u t r a l  o r  c o r r u p t i o n  i n  a n y  of t h c  a r b i t r a t o r s  o r  misconduct 
p re jud ic ing  t h e  r i g h t s  of  any p a r t y ;  

(3) t h e  a r b i t r a t o r s  exceeded t h c i r  powers; 
(4) t h e  a r b i t r a t o r s  rcftiscd t o  postpone t h c  h e a r i n g  upon s u f f i c i e n t  

cause being shown t l l c rc fo r ,  or  r e fused  t o  h e a r  e v i d c ~ l c c  
m a t e r i a l  t o  t h e  con t roversy  o r  o t h e r w i s e  s o  conducted t h e  



an  award under s i m i l a r  c i rcumstances .  Compare R.C.M. 1947 § 93-201-7 

w i t h  U.A.A. 5 12. O the r  than  t h e  compulsory language  i n  t h e  Model Act 

r e q u i r i n g  t h e  Court t o  v a c a t e  an3 t h e  p e r m i s s i v e  language  of  t h e  1.1ontana 

Act ,  t h e r e  is l i t t l e  s u b s t a n t i v e  d i f f e r e n c e  between t h e  two p r o v i s i o n s .  14 

Moreover, t h e  Montana Court  h a s  recognized  t h a t  i ts  s c o p e  of  r ev i ew under  

common law a r b i t r a t i o n  i s  narrow, and i t s  a u t h o r i t y  t o  v a c a t e  a n  award 

i s  l i m i t e d  t o  s i t u a t i o n s  s i m i l a r  t o  t h o s e  set  f o r t h  i n  t h e  Wontana s t a t u t e  

and t h e  Model Act.  McIntosh e t  a l .  v .  H a r t f o r d  F i r e  I n s .  Co., 106  Mont'; 

434, 439-440 (1930). See a l s o  Lee v .  P rov idence  \ . ?ash ing~on I n s .  Co., 

8 2  Xont. 264, 274-275 (1928); C l i f t o n  App lega te  - Toole v. D r a i n  D i s t .  

No. 1 ,- 82 Mont. 312, 328-9 U928) .  Accord ingly ,  t h e  !:ode1 Act d o e s  n o t  

/law 
' r e p r e s e n t  a s h a r p  d e p a r t u r e  from cu r ren t ,Mon tana  on  t h i s  s u b j e c t .  

1 5  

h e a r i n g ,  c o n t r a r y  t o  t h e  p r o v i s i o n s  of  . . . ( t h e  A c t  con- 
ce rn ing  t h e  h e a r i n g  procedure)  , as t o  p r e j u d i c e  s u b s t a n t i a l l y  
t h e  r i g h t s  o f  a p a r t y ;  o r  

(5) t h e r e  was no a r b i t r a t i o n  agreement and t h e  i s s u e  was n o t  
a d v e r s e l y  determined i n  p roceed ings  under  . . . . ( t h e  
p r o v i s i o n s  o f  t h e  Act concern ing  j u d i c i a l  enforcement  o f  
t h e  d u t y  t o  a r b i t r a t e )  and t h e  p a r t y  d i d  n o t  p a r t i c i p a t e  
i n  t h e  a r b f t r a t i o n  hea r ing  w i t h o u t  r a i s i n g  t h e  o b j c c t i o n .  
U..A.A. § 12. 

l 4  There a r e ,  however, d i f f e r e n c e s ,  e .g . ,  Montana p r o v i d e s  t h a t  t h e  
Court may v a c a t e  a n  award i f  i t  i s  i n d e f i n i t e  o r  canno t  b e  per formed,  
w h i l e  i t  does n o t  p r o v i d e  f o r  v a c a t i n g  a n  award where t h e  a r b i -  
t r a t o r  was i n  f a c t  n o t  n e u t r a l .  See  R.C.EI. 1947 § 93-201-7. - 

1 5  The Model Act does  p rov ide  t h a t  a Court  may n o t  v a c a t e  o r  r e f u s e  
t o  confirm a n  award because  t h e  r e l i e f  g r a n t e d  w a s  s u c h  t h a t  cou ld  
n o t  b e  granted  by a c o u r t  of law o r  e q u i t y .  U . A . A .  § 1 2 ( a ) .  The 
l e a d i n g  draf t sman of  t h e  Plodel Act h a s  i n d i c a t e d  t h a t  t h e  n e c e s s i t y  
f o r  t h i s  p r o v i s i o n  i s  based on s i t u a t i o n s  where c o r p o r a t e  s t o c k  
i s  even ly  he ld  by s t o c k h o l d e r s  who cannot  a g r e e  on a q u e s t i o n  of  

I t  c o r p o r a t e  p o l i c y .  It i s  a n  i n c r e a s i n g l y  f r e q u e n t  p r a c t i c e  t o  
s u b n i t  such d i s p u t e s  t o  a r b i t r a t i o n  and a v o i d  d i s s o l u t i o n . ' '  P i r s i g ,  
Maynard E.,  Toward a  Uniform A r b i t r a t i o n  Act.  9 Arb. ~ o u r n a l  115, 
118 (1954). Of c o u r s e ,  t h e r e  is no a p p l i c a b l e  t r e a t m e n t  u n d e r  
).iontana cornmon law, Montana w i l l  n o t  even  cnf  o r c e  a r b i t r a t i o n  
awards invo lv ing  l e g a l  i s s u e s .  



3.  A r b i t r a t i o n  ~ e a r i n g s .  

Dean P i r s i g ,  t h e  l ead ing  draftsman of t h e  ?iodel.Act, h a s  i n d i c a t e d  

t h a t  t h e  g o a l  of t h e  a r b i t r a t i o n  hear ing procedure i n  t h e  Model A c t  "was 

t o  safeguard t h e  e s s e n t i a l s  of a  f a i r  hea r ing 'wi thou t  d e t r a c t i n g  from 

t h e  i n f o r m a l i t y ,  t h e  freedom from t e c h n i c a l i t y ,  and t h e  d i s p a t c h  which 

. - 
c h a r a c t e r i z e  a r b i t r a t i o n  hear ings  and which are commonly impor tan t  

reasons  why t h e  p a r t i e s  have agreed t o  r e s o r t  t o  a r b i t r a t i o n , "  P i r s i g ,  

supra  n o t e  15 a t  118. The hear ing procedure set f o r t h  i n  t h e  Plodel A c t "  

meets t h i s  impor tant  g o a l .  While, i n  comparison wi th  t h e  Montana Act, 

t h e  Elodel A c t  s p e c i f i c a l l y  provides  f o r  more procedural  op t ions16  and 

.17 procedural  sa feguards ,  t h e s e  p rov i s ions  a r e  n o t ' c o n s i s t e n t  w i t h  t h e  

Montana Act o r  t h e  d e c i s i o n s  of t h e  Montana Court,  The Elodel A c t  merely 

goes f u r t h e r  t o  a s s u r e  t h a t  t h e  a r b i t r a t i o n  process  w i l l  b e  workable and 

f a i r .  

. .  - .. .. . .. . . - I V .  Conclusion. 

Twenty s t a t e s  and t h e  D i s t r i c t  of Columbia have adopted t h e  Model Act. 

Most o t h e r  states have s t a t u t e s  s i m i l a r  t o  t h e  Piodel Act o r  j u d i c i a l  

dec i s ions  a f f o r d i n g  f u l l  u s e  of t h e  a r b i t r a t i o n  process  a s  a method of 

' p r i v a t e  d i s p u t e  s e t t l e m e n t .  Given t h e  p r e s e n t  Montana s t a t u t o r y  franework 

t h a t  l o c k s  i n  t h e  o u t  of d a t e ,  u n i v e r s a l l y  r e j e c t e d  common law view of 

a r b i t r a t i o n ,  t h e  Montana l e g i s l a t u r e  must a c t  i f  Montana is t o  have a 

t r u l y  e f f e c t i v e  method of  e x t r a - j u d i c i a l  d i s p u t e  s e t t l e m e n t .  The Fiontana 

16 The Court may appo in t  t h e  a r b i t r a t o r  o r  a r b i t r a t o r s  i n  t h e  absence 
of an agreement between t h e  p a r t i e s ,  o r  i f  t h e  agreed method f a i l s ,  
U.A.A. 4 33; a r b i t r a t o r s  may subpeona wi tnesses ,  r e c o r d s ,  etc. wi th  
c o u r t  enforcenent ,  and t ake  depos i t ions ,  U.A.A. § 37. 

l7 I n  t h e  absence of an agreement t o  t h e  c o n t r a r y ,  and upon a p p l i c a t i o n  
by a pa r ty ,  t h e  Court may f i x  t h e  period of time a f t e r  t h e  hea r ing  
f o r  t h e  award, U.A.A. § 8(b) ;  f i n a l  awards a r e  t o  be  based on m a j o r i t y  
v o t e . o f  a r b i t r a t o r s ,  U.A.A. § 5(c) .  



court has  s i m i l a r l y  recognized t h a t  a l t t ~ o u g h  " a r b i t r a t i o n  may be  t h e  

' most speedy and economical means a v a i l a b l e  t o  parrri-es f o r  a binding - 

r e s o l u t i o n  of t h e i r  d i s p u t e s , "  full u t i l i . z a t i o n  of t h i s  method cannot  

be  made u n t i l  t h e  l e g i s l a t u r e  a c t s .  Smith v .  Zepp, supra  A 567 P. 2d a t  923. 

I n  an  e r a  of crowded docke t s  and lengthy and expensive  l i t i g a t i o n ,  

-methods suppor t ing  p r f v a t e  s e t t l e m e n t  of d i s p u t e s  should b e  encouraged. 

The 13odel A c t  or some t a i l o r e d  form of t h e  Model Act i s  t h e  b e s t  method 

to a c h i e v e  t h i s  goal .  



A P P E N D I X  



Lt-zOl-l. What may be submtttcd to  artitratioli ,  nltcl \$-Iten. * 35-91-2. Subrnission to arbitration t o  bc i n  n-ritiltg. 
a--001-3. Subttiission mzy be entered ns a n  ordcr of the  court---rerpcatiol~. 
j~- lOl-4.  Powers of nrbitmtors. 
a--001-5. Majority of arbitrators may determine any  'queJtion-onth of arbi- 

trators. 
93-001-6. Award t o  be in  writing-when judgment to bc entered. 
95-201-7. Award may be vacated i n  certain cascs. 
93-501-9. Court may, on n~otion. modify or  correct the n ~ r a r d .  
93-01-9. Dccision on motioll subject t o  appeal, but  not tlie jcdgnient rntcred 

before motion. 
93-201-10. I f  submission be  revoked and a n  action brought, wha t  to  b e  recovered. 

f41-1. (9972) What may be submitted t o  arbitration, and when. 
capable of coutracting may submit to  arbitration any controrersy 

~ i g h t  be the subject of a civil action between them, except a question 
i-;~t to real property in fee or for life. This qualificatioil does not include 
A o c s  relating merelr t o  the partition or  boundaries of rezl property. 

*JKY: En. Sec. 302. p. 166. Rannack mission of disputes in en'stence a t  the 
re-en. Scc. 356, p. 207. L. 1467; re-cn.. tinlc of the subn~issioli, 110: to  n contmc- 

~ I C -  C2, p. 122, Cod. Stat. iSS1; re-cn. ttt31 prorision rcquirizg nr l~i t rat ion of 
a 29,  p. 163, L. 1377; re-en. Scc. 459, future disputcs. Green r. Volff, 140 3I 
2 ::7. Eev. Stat. 1679: re-en. Scc. 472, 413. 372 P Od 437, 433. 
~ 3 7 .  Comp. Stat.  18S7; re-en. Sec. 2270. 
? -r. R o c .  1395; re-en. Sec. $365, Rev. CO1lxtcral 
: .>X: re-en. Scc. 9972, P.. C. 31. 1921. Arbitration and .Av:.:arEw3. 
'd Z- Ci7. Yroc. Scc. 1231. 6 C.J.S. Arbitratioit and -krrfrird $ 5  10-13. 

5 Ant. Jur. Zd 5.39, Arbitration and 
2-Reference Award, 5 54 e t  seq. 
t ~ . f : i c ~ t i o n  of Nontnnn Rules of Civil 

W a r e  to this clt:~pter, 31. R. Civ. P., Validity of ngrcerncnts to nrbi t rate  dis- 
*v 3I(a) and Table A. putcs gc11cra11y ns a co~(1ition prrccdcnt to 

t h e  bringing of an nctiorr. 25 -4J.R In?;. 
- r e  Insurance Loss ... Polvcr of mu~iicip:!l cor?or:~tin~l to suh- 
a-e:e the pnrties to a contr3ct of fire ]]tit to arbitration. 40 ;IIJR 1370. 

*-nee, upon dcutructiort of tltc prop- Extratcrrilorinl rrlforcctricnt of arbitrnl 
a p c c  t o  s u l ~ ~ n i t  the  nlnount of loss award. 73 XL11 liG0. 

*;rbi?ratiori, the nu-3rd fises tltc nrnou~it Arbitration of issues or qucstio~ls pcr- 
I *U sustnincd, and is  hillding aport t::inirlg to  pro1~:ttc irrnttcrs. 104 ALR $53. 
ws pr t ics ,  so 111:tt the insurctl cnnrtot 1tctcntion of jurisdiction in  sllit i n  .. ''?'in a n  actiott 'll'on the polic? 2nd ~ q i ~ i t y  to  dctcrniirtc wholc controvcrsy, in- 
'--- a rcadjustnlcl~t of t!lc loss. without elutlitlr anlour,t of loss o r  dnt i ln~c.  a f tc r  

> j ~ v i n ~  the award S C ~  asitlc. Solcni ..ttirl,rr aside a n  an-nrd or findirlg by arbi- . - 
4Jnect~cut E'irc Ins. Co., 41 31 351, trators or 112 ALP. 3. 

p ;'!D P 432. SCC also ~ lc t l tn  Tns. CO- ni>pirtc a s  to nrnortttt hi~sl,nt:d or fn thr r  
:r'zcrlin, 260 F 695, i O O .  altotild p:~y for support of wife o r  child 3% 

s u l ~ j c c t  of arlritmtion. 133 AJ.R 1274. 
2dslativc power Vnlidity of ;~grecnrclit to 61t11111it all 
%e ' . t ~ ~ i s l n t u r c  I I : I ~  power to provide n ftrturc qrtcstio~ts to  nrbi!rltion. 135 ALR 2 ' ) ~  by \vlricl~ tllc 1):trtics to :I contro- 79. ." 

Dl.,). \mi\-c n tri::l 1 ~ y  n court :~ntl C o n ~ t r u c t i o ~ ~  of nrllitrntion ~rrovisiol~s of --.. 
' t  IItc ntnttcr to nr1)ilrators sclrctrtl r;:11~3 ron tmr ts  ns rr,-:trtls qrrcstiotts to  IJV -- btn~aclvcs, by 1~11osc award tltry nrc xul~tttittcrl to :trbilmtur.i. 136 AT.lt 36-1. 

-31.. .-- t concluded ilt tllc n l ~ ~ c t r c c  of frnutl, 1-iol3tiori or rcptrdintion of cor~ t rac t  nu . ' error, rxccss nf jro\rcr. n ~ i d  tltc like. a f f c c  t ill l: r i ~ l t  t t o  cnforcc nrl,itr3tion .:' t- Kor1l1-Iiuttc hli~t.  Co., 55 .V 522, clnuso t l~crci~r .  3 ALIL "1 353. 
'. I;!) P 499. Constitution:tlity of n r l i t ra t io r~  stntutcs. 
$.,- 65 AT.11 21 532.. . >ent ~ r i s t c r ~ c o  of Dlsputo 
51 Arbitrnt io~t  of displltrs within closc 

o1 acclion c o r i l c l ~ t ~ ~ l ~ r l c ~  ro lu t~ lnry  sub- corpor:~tion. 6.4 ALlL 31  633 



. . 

93-201-2 CIVIL PROCEDURE 

93-201-2. (9973) Submission t o  arbitration to be in writing. The sub- 
mission to arbitration must be in  1%-riting, and rnay be to one or  morc persons. 

- . =story: En. Scc. 303, p. 106, Eannack C. 1907; rc-cn. Sec. 0973, R. C. 31. 1921. 
Sbt.; rc-en. Sec. 359, p. 207, L. 1E67; re- Cal. C. Civ. Proc. Sec. 1282. 
en. See. 433, p. 12% cod.  stst. ISTI; re-en. 
&CC. 460, p. 163, L. 1377; rc-en. Scc. 460, COLlatcral Rcfcrences 
1 s t  Div. Rcv. Stat .  1679; re-en. Scc. 473, -4rbitration n l ~ d  Award-6. - 1st D!v. Comp. Stxt. 18S7; xc-cn. Scc. 2271, 6 C.J.S. Arbitration and  A v a r d  $5 14, 
0. Civ. Proc. 1595; rc-en. Sec. 73GG. Rev. 17, 25. 

93-201-3. (9974) Submission may be entered as an order of the co~ud+ 
revocation. I t  may be stipulated in the submission thzt  i t  be entcrcd as  a n  
order of the district court, for which purpose i t  must be Sled with the clerk 
of the district court of the county where the parties, or one of them, reside. 
The clerk must thereupon enter in his register of actions a note of t h e  
submission, with the  names of the parties, the names of the  arbitrators, 
the date of the  submission, when filed, and the timc limited by the sub- 
mission, i f  any, within rh ich  the awzrd must be made. Vhen so entered 
the submission cannot be revofced without the consent of both parties. The 
arbitrators may be compelled by the court or judge to make an a\!-ard, and  
the a\vard may be enforced by the court or  judge in the same manner 
as a judgment. If the submission be not made an  order of the court, it 
may be revoked a t  any  time before the award js made. 

fIktorp: En. Scc. 304, p. 107, PJznxack C. 1907; rc-en. Sec. 9974, R. C. XI. 1921. 
Stat.; rc-en. Scc. 36C, p. 207. L. 1PC7; rc-cn. Cal. C. Civ. Proc. Sec. i2S3. 
Sec. 43J, p. 122, Cod. Stat .  1E71: r"-m. 
S e c  461, p. 1G3, L. 1677; re-en. Scc. 461. Rcfercnces 
1 s t  Div. Bcv. St3t. IP79; rc-en. Sec. 47-1. arb it ratio^^ and Xrnrd-13, 16. 
3st  Div. Comp. Stat .  lS87; rc-en. Scc. 0,272, 6 6CJ.S. Arbitration snd ri lvatd 3s 26, 32 

-C. Civ. Proc. 1895; re-en. Scc. 7367, Rcv. c t  scq. 

93-201-4. (9953) Povrcrs of arbitrators. Arbitrators Iiarc polrvcr to  ap- 
point a time and place for hearing, to adjourn from time -to timc, to  acl- 
minister oaths to witnesses, to hear the allegations and evidcnce of the  
parties, and to make an award thereon. 

'ITjstory: En .  SCC. 305, p. 107, B a n n ~ c k  Collateral Rofcrences 
8kt.; rC-en. SCC. 3G1, p. 9 3 ,  L. 1SG7; re-cu. Arbitration 2nil : i T n r d P 2 9 - J 0 .  
6cc. 435, p. 102, Cod. Stet.  1871; re-Cll- 6 C.J.S. Arbitration and Award 5 48 
6cc. 462, p. 164, L. 1S77; re-cn. Scc. JG2. ,t ,cq. 
1 s t  Div. RCV. Stat.  3S73: re-cn. See. 475, 5 ,<m. Jur. zd 537, Arbitration -and 
1st Div. Conlp. S t s t .  1667; rc-cn. Scc. 2273, nXyarn, 5 90 ct scq. 
C. Civ- rroc.  1695; rc-cn. Sec. 73G6, T.cv. 
C. 1907; rc-cn. see. ~ ~ 9 7 5 ,  8. C. &I. 1921. Dcath of pnrty to  nrbitrntior~ ncrccmcnt 
Cnl. 0. Cir.  Proc. Scc. 1284. bcforo award 3 3  rccocntion of submission. 

63 ALR 2d 75-1. -. 
03-~01-5. (99713) Majority of arbitrators mzy dctcrrninc any qucstiori- 

oath of arbitrators. All tile zrbitrntors must mcet mld act together dur ing 
the-investigation, bu t  \vllcn met, a majority may.dctcrrninc any question. 
&fore acting, thcy nlust be sworn bcfore an  oficcr nutl~orizcd to ndmin- 
jster oatl~s, faithfully and fairly to Iicnr all11 csa~nirlc tlie nllt.qatior!s nlld 
cvidence of the partics in re1;ltion to t t ~ c  n~at tcrs  in colitrovcrsy, dnd to- 
rnnkc n just award accordillg to tllcir undcrstnnding. 

3Tistory: En. Scc. 30G. p. 107, Rxnnnck 1st  Div. Comp. Stxt. lE87: rc-cn. Scc. 2274. 
stat.;  Tr-ol. Scc. 3G2, p. 903,  L. 1SG7; rc-CII. C. Civ. Proc. 1S35; rc-cn. Scc. 7369, Xev. 
8cc. 436, p. 122. Cod. Stxt .  1871:' rc-ell. C. 1907: rc-cli. Scc. 0976, R. C. hI. 1921. 
FCC. 463. V. IG.1, L. 1677; rc-cn. Scc. 4C3. Cnl. C. Civ. l'roc. Scc. 10-85. 
1 s t  f)iv. lrcv. Stst.  1679; rc-en. Scc. 476, 



Cot~currcncc of 311 ;..rhitrators n.s condi- 
tiou of Liliding n\t-:~rd itndcr sltht~tission to  
arbitration. 75 ALR S3S. 

riti-ard or decisiolt Lj- nrGitmtors a s  prc- 
c11rcli11,n rcturn of c:lse t o  o r  its rccon- 
rcidcrntiot~ by thcn~.  104 .ILK 710. 

J t i g l ~ t  of nrbitrntor to consider or t o  
hase hi9 dccisinn upon nlattcrs othcr tltan 
thore involved ill thc legs1 priuciplcs 3p- - 
plicablc to tbe questions a t  issue be/twccn . 

the pnrties. 112 ALR $53. 

<*s~hzd  KeferencCS 
, J.,. :J 6;&, dxbitrstion and 

C-A, ( ~ $ 1  r t  req.  

$1 zr.1 e. (yj;?! -\ward t o  . be . in writing-when judgment t o  be en- 
%-#,L til,-.lr,j = s t  be in  \\-rrt~ng, siglicd by the arbitrators, o r  a mzjor-  
,, ,! c: .:,J dciirlred to the parties. K b e n  the submission is made e n  

. r ~  152 3x-:nrd must be filed with the clcrl;, and  a note thereof 
+,.t4 j9 hiJ rczistcr. After the expiration of f i ~ e  days from the filing of 
3 ,  twr,l. up011 t t e  application of a party, and on filing a n  aEdavit, 

ee ttr:  toti ice oi filing the award has been served on the  adverse 
- j e l  ),is a : t o r ~ ~ ? ,  a t  least four days prior t o  such npplication, a n d  

i 3.3 c:tcr s:ayizg the entrj- of judgment has been served, the awzrd  
,: bs aa:c:ed Ly e.e clerk in the judgment book, and thereupon has  the  

-= - . t  4! d f a j l ~ r n ~ ~ :  
*:-Y i:n. Scc. 3;;;. p- 108, S a n n x l ;  References 

*-a a +  r* gas. 3ii.r. 2. f ; S .  L. 1667; re-en. HuEine 7. Lincoln, 53 ;\I 4'TJ, 456, 164 p - - + i ' .  9 1 3 .  CJJ.  S-a:. 1871; re-en. ~33. - -  t i t .  9 t r t .  I.. IS';;; rz-en. Sec. 461, 
-- - ; L  Z I T  z:a:. I$;?: re-sn. Sec. 477.. Col!-terzl Ecferences 
- a  Cm.n,s. StA?.  1 E s :  re-en. See. 9275, Arbitration and -l\ynrdGJS.S4. 
4 *;- ? r s l .  It-35; I t - e l  CCC. 7370, Rev. 6 CJ-S. Arbitration .and Award § 71 
* . * .: qcr. Scc. I9Z. I?. C. 3L 1921. e t  scq. . -. CST, r ; ~ .  scc 1 2 3 ~ .  

Quotient arbitration award or appraisnl. 
20 ALE !!d 956. 

- 8 *.+ * * -  -+..7. (9375) Award nlay be vacated in certain cases. The conrt  o r  
- . - ,  - e ~ :  trro:iot~, ~ z l -  vacate the award upon either of the  fol:o\:.ing 
; --a-!!. *n, f  r.!::y order a nelp hearing before the same zrbitrators, o r  not, 

.a=  d.i:rclio:l : I 
I -. 

4 z l l  i! \r.?s procured by corruption or  fraud. 
t T : 1 1 ~  li:c zrbitrators \rcre guilty of n~isconduct, o r  committed gross 

k rc!u-.I~::, on cause sholrn, t o  postpone thc  hcaring, o r  in refusing - " '*r  r - - r ! i ~ . c ~ i ?  cyidcnce, or  othcr~vise acted impl-opcrl-, in a nlallllcr- 
,-- " *' a?: rights of the party \\-ere prejudiced. 

: Tliat tllr arbitrators escccdcd t l ~ c i r  powers in making the a w a r d ;  
-2 ,. !!.cy rrltlscd, G r  j ~ p r o p c r l y  o~nit tcd,  t o  considcr a pa r t  of tllc 
* -  ' '2  t*lt~nli!!c~i to them; or tha t  tltc a ~ r a r d  is indciinitc, o r  cannot  be 
+. ''> ..p,l- 

e. -7' t:n. K c C .  3?9, p. 108, nannack C, '* rr SC. 3i.l. p. 2%. L. 1 ~ 6 7 ;  re-cn. + r :r. 
C. # 1". CcJ- S:lt. 3871: re-cn. 

" ;. P IC I * .  I-. lS77; rc-cn. ~ c c .  465, 
-4 ' 

4 I:. 
z+'r. 1;t\1. 1579; rc-cn. S C ~ .  576, 

?- t;+ 
r * y ~ .  !;!I?. 1 F K :  r?.cl,. See. 227G, 

):.>:#; t * C I l .  7371, ltcv. 

C. 1907: rc-cn. Sec. 3976. R. C. Br. 1921. 
Cal. C. Civ. rroc.  Scc. 1987. 

Jroncst Effort by Arbitrators 
l i cn t i r~c  nnil p11111tl)in~ contrnctor n-3s 

rntitlrtl to c l~forccr~~r r l t  of rrporL of nrbi- 
trntors nc~insL scl~ool district w l ~ c r o  nr- 



CIVIL PROCEDURE 

1 i,lrr,,,r, lltnZc s ainccrc, l lul~rat a ~ t d  in- 
*- dv4,za, ,  $ ,-Kort to ri-1111rr :I fa i r  : I I I (~  just 
: , ~ [ ~ ~ i t i r ~ ~  v. School District SO. 40, 
I** L51 g g j , ~ ,  227 P d 395, 3 8 .  

cC;3!cr~1 Ecfcrenccs 
- llt,:r,:isu and .k\mrd@iG-73. 
'( ~J.s.  Arbitratio11 ~ I I J  A\\-ard 55 103; 
p::; 

-k3t. Jur. 2r1 GJ3, Arhitrntiou 3 r d  
--. ,+, 5 167 et serl. 

1 :--m,pcr nttcmpt by influrttcirtg o r  by 
: ,.,,:i:og to influence decision as ground 

t_ ,;ozatio~~ of :trhitration, or for :truid- 
: ,_, ,: s s n r d  tltercu~~der. 8 .XLR 1053. 

. , - - d o r r n ~ c ~ ~ t  b r  nlctxal consent of 
: .., under arbitration. 33 ALR 13G3. 

Frrjury as  ground of :~t t ; tck OII jrtdgt~tc.nt 
v~~I(-rvtl up011 a11 :i\v:~rtl in arbit r:! tion. 9:) 
~ 1 1 , ~  1":. 

Arbitrator's ric\vilt,n o r  visiting prenl- 
ises or p rn l~r r ty  a l o ~ ~ c  2s r~~isconduct  justi- 
fyirtg \-:lc:ttio~t of award. 2; r\LX !!d 1160. 

1,os.u of rizllt to :trhitr:ttion tltrougl~ 
Iacitt,s. 35 AJ,li 3 1  1123. 

Arbitr:ttor's C O I I S U ~ : ~ ~ ~ O I I  with outsider 
ns j u s t i f g i ~ t ~  r a r a t i o ~ t  of award. 47 JILR 
l d  1363. 

1-acation of a\\.ard of arbitrators a s  to 
cliu~~nte within. close corporation. G-l -4LR 
3 1  GG2. 

Time for nodification or  vacation of 
~ r b i t r a t i o n  award. 65 XLR 2d 779. 

-01-8. (9979) Court may, on motion, modify o r  correct the  award. 
r. -zc tourt or  judge may, on motion, modify or  correct t he  award, where i t  

: % ; ~ 3 s :  

L That there was a miscalculation in figures upon which it mas made. 
r -,- :52t there is a mistake in the  description of some persons o r  property 
: s e t m ;  

3 When a par t  of the a ~ r a r d  is upon matters not  submitted, which - 
;-x-t can be separated from other parts, and does not  affect the decision 

'. :z 2 z  mattcrs submitted; 
3. Whcn tlic alrard, tllougli imperfect in form, could have been zmcrided 

-La i: hed been a verdict, 01. tlie imperfection disregarded. 
rF'fiorg: En. Sec. 3C9, p. 109, Sannack Constera! References 

!Fa:; re-en. Sec. 365. p. 209. L. 1SG7; d r l i t r n t i o ~ ~  and .-\:rzrc!eC9, 76. 
J ? * C  SCC. 499, P- 123, Cod. S t l t -  ISTl; C.J.S. -lrbitrZtion Al\-ard $$91, 
:r-.-<a Scc. 466, p. 165, L. 1877: re-ell. Sec. 103, 110. 
rF%. 1st Div. Rev. Stzt. 1879: rc-en. Sec. 5 A,,,. jur. zd 694, -arbitration and 
/F. 1st Div. Comp. Stat. 1867; re-cn. Sec. 143. 
L K Z .  C. Civ. Proc. 1695: re-en. Sec. 7372, 
is-. C. 1907; re-cn. Src. 9979. R. C. 3L Timc for n~odificntion or  vacation of 
:22- CaL C. Civ. Proc. Sec. 1288. arbitration award. 85 ALR Sd i i 9 .  

:2c:ciences 
:Ks?kins v. Sc11ool District NO. 40, 133 

'L' - - :1,3, 327 P d 395, 399. 

23201-9. (9960) Decision on motion subject to appcsl,  b u t  not  the  judg- 
;Fez: entered before motion. T11c decisioli upon the  motion is subject to 
:t>;~21 in the samc rnanncr a s  an  order which is subject t o  appeal In o civil 
:e!ion; bu t  the judgment cntered bcforc motion made cannot  be subject to 
;* j >%I. 

;:lr%rp: En. Scc. 310. p. 109. Bannick 1st  Div. Con~p. Stat. 1ES7: re-cn. Scc. 9278. 
cL-:; re-en. Scc. 366. p. 009. L. lSG7; re-cn. C. Civ. Prcc. 1S95: rc-cn. Sec. 7373. RcV. It=- 410, p. 103. Cod. Stat.  1671; rc-CII. C. 1907: rc-cn. Scc. 93SO. R. C. 31. 1921. 

457, p. 165, 2. 1677; rc-clt. Scc. JG7, Cd. C. Civ. Proc. Scc. 1-3. a 
0..  - - --• - D:v. Bcv. Stat.  1879; re-en. Scc. JSO, 

e201-10.  (99S1) If submission bc rcvoltcd and- an action brought, 
*.":>: to  be  rccovercd. If a submission to arbitratio11 bc rcvol;cd, a ~ i d  nn ac- ' 
;lkn hrl brouzllt tllc~-cfor, t11c amoullt to  bc rccovcrcd enri olily bc tllc costs 
;&" danmgcs sustained in preparing fo r  a r ~ d  aticniling the arbitration. 

. 
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. -- . Premium F i n a n c e  A c t  - -r CC. :. C . *< . 
* r ' 2 '  - , ,  ,_ - The  h r o p o g e d  ~ n s u r a n c e  Premium F 

t h e  l i c e n s i n g  of f i n a n c e  compan ie s  who h  
t h e i r .  i n s u r a n c e  premiums.  The  I 

- Company p a y s  t h e  i n s u r a n c e  p r e m i  
t h e  i n s u r e d .  The i n s u r e d  t h e n  p a y s  t h e  premium p l u s  a f i n a n c e  
c h a r g e  i n  p e r i o d i c  i n s t a l l m e n t s  to  t h e  f i n a n c i n g  company. 





SUMMARY OF TESTIMONY TO HOUSE BUSINESS AND INDUSTRY COMMITTEE 

s u b m i t t e d  b y  

DOPJALD S. SMITH 
Associate G e n e r a l  C o u n s e l  

IFG L e a s i n g  Company 
F e b r u a r y  1 6 ,  1 9 8 1  

My company is i n  f a v o r  o f  t h e  a d o p t i o n  o f  t h e  U n i f o r m  
A r b i t r a t i o n  A c t  b e c a u s e  it a l l o w s  a g r e e m e n t s  to  a r b i t r a t e  f u t u r e  
d i s p u t e s .  C u r r e n t  Montana l a w  p r o h i b i t s  c o n t r a c t u a l  a g r e e m e n t s  t o  
a r b i t r a t e  f u t u r e  d i s p u t e s .  

W e  became a w a r e  o f  t h e  a d v a n t a g e s  of t h e  U n i f o r m  ~ r b i t r a t i o n  
A c t  t h r o u g h  t h e  c o u r s e  o f  b u s i n e s s  d e a l i n g s  i n  o t h e r  s t a t e s .  O u r  
c o n t r a c t s  p r o v i d e  f o r  t h e  a r b i t r a t i o n  of f u t u r e  d i s p u t e s  i n  t h o s e  
s t a t e s  w h e r e  it is p e r m i s s i b l e .  

Q u i c k e r  R e s o l u t i o n  o f  D i s p u t e s  

A t t o r n e y s  r e p r e s e n t i n g  us  i n  O r e g o n  a n d  W a s h i n g t o n  report t h a t  
a n o r m a l  l e g a l  a c t i o n  w i t h i n  t h e  j u d i c i a l  s y s t e m  w i l l  t a k e  f r o m  o n e  
and  o n e - h a l f  to  t h r e e  y e a r s  f o r  a d e c i s i o n .  The t i m e  l e n g t h  w i l l  
v a r y  d e p e n d i n g  o n  t h e  case l o a d  o f  t h e  p a r t i c u l a r  fo rum.  

I n  c o n t r a s t ,  t h e y  r e p o r t  t h a t  a r b i t r a t i o n  n o r m a l l y  r e s o l v e s  a  
s imi la r  d i s p u t e  w i t h i n  t w o  t o  t h r e e  m o n t h s .  

Lower O v e r a l l  L e q a l  E x p e n s e s  

L o c a l  o f f i c e  p e r s o n n e l  o f t e n  r e p r e s e n t  o u r  company i n  smal le r  
or u n c o m p l i c a t e d  d i s p u t e s .  The a t t o r n e y s  c o n c e n t r a t e  t h e i r  t i m e  o n  
t h e  l a r g e r  more complex  cases. A r b i t r a t i o n  h a s  f e w e r  t i m e  d e l a y s  
d u r i n g  t h e  p r o s e c u t i o n  of a case, w h i c h  s a v e s  t i m e  as w e l l  as -  
a l l o w i n g  a t t o r n e y s  t o  u s e  t h e i r  t i m e  more p r o d u c t i v e l y .  

E x p e r t  A r b i t r a t o r s  

A r b i t r a t o r s  a r e  g e n e r a l l y  e x p e r t s  i n  t h e  f i e l d  a n d  h a v e  a 
grasp o f  t h e  t e c h n i c a l  aspects and  r e l e v a n t  i s s u e s  a t  hand .  
I n f o r m a l  a r b i t r a t i o n  h e a r i n g s  c o n d u c t e d  b y  e x p e r t  a r b i t r a t o r s  
u s u a l l y  r e q u i r e  l e s s  t h a n  f o u r  h o u r s  t o  c o m p l e t e .  

U n i f o r m i t y  of t h e  A c t  

A d o p t i o n  of t h e  U n i f o r m  A c t  w i l l  b r i n g  Montana i n t o  c o n f o r m i t y  
w i t h  t h e  modern  a r b i t r a t i o n  l a w  o f  t h e  U n i t e d  S t a t e s  Gove rnmen t  and  
36  of its sister s t a t e s .  
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