#24

HOUSE BUSINESS AND INDUSTRY COMMLTTEE

February 10, 1981
SUMMARTES OF

HOUSE BILL 434 -

HB 434, introduced by Rep. Dozier, validates all Class D motor carrier
licenses issued since July 1, 1977, that have not already been cancelled by
the Public Service Comission. A Class D carrier is licensed to pick up
and transport garbage and other waste. The Class D licenses will continue
to be valid until cancelled by the cammission for cause.

HOUSE BILL 448 -

HB 448, introduced by Rep. Nordtvedt and others, revises regulations
pertaining to insurance companies. Electronic machines and other office
equipment and motor vehicles may be included in assets up to 1% of admitted
assets if depreciated over a period not longer than 10 years. Goodwill,
trade names, and other intangible assets are excluded from listing as assets
in the financial statement. Valuation of single premium life insurance
policies issued after July 1, 1981, shall be at 5-1/2% interest. The bill
also prescribes methods for valuation of debt securities, for correction of
deficiencies in reserve deposits, for investing in the stock of a subsidiary,
for investing in real estate mortgages or in real estate, and puts a ceiling
of 6-1/2% on the interest to be used for single premium life insurance cash
surrender values.

HOUSE BILL 485 -

HB 485, introduced by Reps. Hemstad and Meyer, provides a penalty of
10% plus 10% interest for the breach of a surety agreement. In addition, a
surety may be subject to additional penalty imposed by the district court,
as the judge sees fit, if the surety refused "vexatiously or in bad faith"
to preform or pay the obligation.

HOUSE BILL 487 -

HB 487, introduced by Rep. Quilici and others, allows the Public Service
Cammission to set rates for Class D motor carriers, garbage haulers.
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HOUSE BUSINESS AND INDUSTRY COMMITTEE

The Business and Industry camnittee was called to order by Rep.
Fabrega, Chairman, February 10, 1981, in room 129, Capitol Building,
Helena at 8:00 a.m. All members of the committee were present. Bills
to be heard were HB 448, 434, 485, 487.

HOUSE BILL 448 -

REP. KEN NORDVEDT, Bozeman, chief sponsor of HB 448, explained the
underlying econamic purpose of this bill is to allow Montana insurance
canpanies to be more campetitive with out-of-state insurance companies.
Good will is basically the difference between market value of a concern
less its tangible assets.

In Montana an insurance campany that resides in Montana must take
sane of its assets and deposit them with a state entity - in most states
that is not the case. They have certain responsibility requirements, but
they retain physical control over them. When interest rates were low,
insurance campanies acquired same bonds at low interest rates. They may
be at 75-80% of par value, and they have to be valued at their lower
price rather than the purchase price. To mark down fixed dollar securities
to market is really not necessary for the insurance company because their
ligbilities are shown in dollars. In order to put Montana insurance com—
panies on the same footing as other insurance campanies in other states,
they could be valued at their purchase price.

Insurance campanies would be permitted to use a higher interest
rate in camputing the cost of single premium life insurance policies
by raising the rate to 5-1/2%. They can charge less if at a higher
interest rate, and it will build up faster.

One section deals with limitations on certain kinds of stocks
acquired by insurance companies that need the cammissioner's consent.
This section would free them from certain requirements of consent.

Another section allows for changes in the stocks of subsidiaries
which may be involved by allowing a Montana insurance campany sub-
sidiary to be a non-Montana corporation.

Page 17, line 8, strikes out restrictions and would allow the
insurance campany to participate in first mortgages which means you
take a part of a first mortgage along with other participants. It
would also allow an insurance campany to acquire wrap-around mortgages
which would allow an insurance campany to give a new mortgage but keep
the first one on at the advantageous interest rate it carried, and add
on the more expensive mortgage.

A fraction of the campanies assets that could be in real estate
would be increased fram 5% to 15% - he said 10% would be acceptable.
Page 20, line 14 calls for increasing the total real estate owned by
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insurance campanies from 10% to 25% (he asked that the 25% be changed to
15%). This would allow domestic insurance companies to be more competi-
tive with out-of-state insurance campanies doing insurance buisness in
Montana. It is important damestic campanies be allowed to campete on as
equitable basis as are out-of-state companies.

HERB RICHARDS, President of Life of Montana Insurance Company, at
Bozeman, and the subsidiary company Great Western Life of Bozeman, spoke
on behalf of both campanies. There are 400 life insurance campanies
licensed to do business in Montana - 188 life insurance campanies in the
U.S. Life of Montana is the only truly active life insurance company in
Montana. Great Western was formed by Life of Montana. Glacier Life was
merged in. Montana National is owned by a company in South Dakota that
wants to sell and get out of Montana.

Out of $100 million of life insurance premiums collected in Montana
each year, 2-3% stays in the state. Their campany is putting money back
to work in Montana, but need same help in order to be campetitive with
out-of-state campanies.

Refer to his EXHIBIT A which he meticulously explained to the
camittee members.

The Montana requirement of physically having control over the
securities of a damestic insurance company causes problems because in
order to work with their securities they have to came to Helena to do
so. Montana also tells you how to value your securities - other states
having a deposit requirement (there are 3 that do) don't figure their
value as Montana does, and they need relief from this. Section 501 has
been stricken after meeting with the insurance department.

They think good will should be an admissible asset. They want to
increase the interest rate allowed on a single premium life insurance
policy fram 4-1/2% to 5-1/2% which would allow for a lower rate of premium
for the consumer and the policy would accrue a greater cash value auicker.

Montana does not allow a company to own or control another insurance
campany without the cammissioner's consent. They want to have 10% of a
campany's assets allowed to be in real estate. They want to have a sub-
sidiary not necessarily a Montana company, and that there can be more than
one subsidiary. They would like to participate in mortgage loans, but
Montana laws require senior participation for domestic companies. They
feel wrap-around loans are advantageous. They are interested in the op-
portunity to enter the energy field, however, they withdrew this provision
although they feel there are some real opportunities in this area.

They would like to be able to pay more than 6% for borrowed money,
since interest rates are much higher and they are unable to borrow at 6%.
Out of 9 casualty campanies, 2 that are primarily owned in Montana have
had need of some financina and have aone the route of surplus debentures.
Some states have suaaested that domestic campanies be allowed to have
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preferred stock, so are asking that the provision for having cammon stock
only be stricken out. This bill would allow Montana corporations to be
in ccmpllance with Montana insurance codes and be on a par with out-of-
state companies.

J. H. MELVILLE, Vice President of Life of Montana, Bozeman, supports
HB 448 also. The good will item is covered by the rules for valuing sub-
sidiaries that the National Association of Insurance Camnissioner puts out
so they are asking to use the same rules as the big quys use. The raise
in the interest paid on policies is allowed by about half the states. As
far as the number of consumers who have this lower price available to them,
they are in the majority now.

JO DRISQOLL, Chief Deputy Insurance Cammissioner, did sign in as an
opponent, but a great many of their objections have been removed by the
amendments offered. Their office has no objection to the interest rates
being raised on single premium policies, but have questions on valuations.

They are concerned with wrap-around mortgages in case of liquidation
it might be difficult to get money out. The reduced percentages requested
for real estate are acceptable, and still with the camissioner's consent.
They are a little reluctant to remove all stops.

OPPONENTS :

ED SHEEHY, Montana Association of Underwriters, opposes HB 448, saying
many of the laws were just put in in 1979 session, and they are reluctant
to change them again so soon. In asking for deposit requirement to be
removed, the reason for the request is not given. The lLegislature spells
out requirements that those deposits are there for the protection of people
who are depositors. Same objections have been removed by the proposed
amendments, but if it comes out in its present form, the Association would
have to strongly object to it. Life of Montana is competitive with other
insurance campanies now. Would ask that you refuse this bill.

Other persons opposing HB 448 are Larry Petty, Helena, Montana Asso-
ciation of Life Underwriters; Valencia Lane, Insurance Department, Helena;
Terry Meagher and Jo Driscoll (amendments have samewhat changed her position)
Insurance Department; Roger McGlenn, Industrial Insurance Agents of Montana,
Helena.

QUESTIONS:

Life Underwriters are licensed insurance agents, and they also sell
Life of Montana insurance. Sheehy thinks Life of Montana and Great Western
are campetitive now, and is not sure HB 448 would give them any great advan-
tage. Richards said they are in the minority as far as sheer mumbers goes
in comparison to other campany's agents. They are not asking to be campeti-
tive with many of the campanies. He doubts if any campanies not domiciled in
the state have any deposit requirements as does I\bntana. They do not treat
securities the same as Montana does - they really can't live with this
provision.
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The present law prohibits the inclusion of good will as an asset.
Adding thewords "by an insurer", a subsidiary could be included.
Richards said the change fram 4-1/2% to 5-1/2% would increase the cash
value of the policy and lower the premium to the policy owner because the
interest being paid is a little higher. If the company incame is greater,
the policy may pay dividends. Insurance department agreed the 6.5%
interest rate is outdated, especially since usury limits have been removed.
The cap was put on those interest rates to prevent cycling of assets and
manipulating of assets by holding campanies throughout the states rather
than investing premium capital in the form of stock. An insurer wishing
to increase its equity section would record in the equity section rather
than in the liability section. Repayment on equity must be in the form
of reserve and at that time they were allowed 6%. If there were no limi-
tation on that, there may be a tendency to invest capital in insurance
campanies in this form and take out large sums in the form of cash rather
than in the form of stock. This 6% figure had been in there since 1939.

The assets of all companies, not just the damestic campanies, would
be valued the same - on market value. Other campanies are usually valued
on their market value of securities. These are assets that could protect
against future liabilities. The National Association allows valuations
considering length of time held and liability, their purchase value, and
in certain cases they allow them to be valued at amortized rates, and in
other cases they require that they be valued at market.

Meagher, insurance department, advised the NAIC doesn't always allow
good will but the evaluation committee does publish a valuation booklet
and most of the bonds in it are valued at market. They would prefer for
the deposit requirement values in Montana to be entirely amortized or book
value. The bill provides that whatever the NAIC provides as valuation, is
our means of valuation. Campetition worked under that rule.

Rep. Nordvedt closed saying HB 448 would permit deposits of assets
of a damestic insurer no longer be valued at market, but would be amortized.
It would slightly increase real estate values that could be owned; would
allow a domestic insurer to be a participant in secondary mortgages and to
engage in wrap around mortgages; would increase from 4-1/2% to 5-1/2% the
guarantee of the earnings of insurance policies so policy could be sold at
a lower premium. This bill would put damestic companies at a more fair
canpetitive advantage.

HOUSE BILL 485 -

Rep. Andrea Hemstad, District 40, Great Falls, chief sponsor of HB
485, offered an amendment to this bill which amends 28-11-411l. Present
law provides that a surety is not liable beyond the expressed terms of
his surety contract. The surety as a general rule has payment obligations
only when the person who has defaulted or breached the former contract is
covered by the surety.
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JACK LEWIS, an attarney from Great Falls, has been on both sides
representing sureties and opposing them. It has been his experience
that a bill of this nature should be considered. The problem that seems
to came up very often and periodically is that under the present statute
it in essence places a ceiling or a limit on the obligations of a surety
and if it is clear that a surety should perform or pay for any breach or
default, and they do not do so because they can obtain more interest from
investments than they are allowed under the law, the person who is sup-
posed to be insured, doesn't get covered. Sureties are beginning to
refuse to pay obligations of a surety.

JO DRISCOLL, Chief Deputy of the Insurance Department, said they
have had a couple of problems with this sort of thing. Need to know who
determines what the damages are so they can make some valuations.

OPPONENTS: None
QUESTIONS:

There is a question of actual damages. They can be determined by a
jury or a non-jury case. Title 28 relates to court cases for sureties,
guarantors, and indemnators. "Vexatious" is a broad *erm used in the legal
field. It means to take a vosition without iustification with the intent
to vex. This term might not be necessary to be there in view of the fact
that the term bad faith is in there.

This would apply when a contractor defaults and the surety refuses
to pay or perform. Lewis said it would apply in other instances also.

Rep. Hemstad closed saying HB 485 would allow for a 10% penalty plus
10% interest to be charged in addition to what is owed on the surety and
“would provide same stimulus to make sureties live up to their obligations.

HOUSE BILL 487 -

REP. JOE QUILICI, District 84, Butte, was asked by the Public Service
Camuission to submit HB 487 which would allow the PSC to fix rates for
Class D carriers if it is in the best interests of the public. The Class D
provision was not carried forward in this statute and so and so the PSC has
no jurisdiction over garbage haulers. HB 487 would give the PSC permission
to set rates whereby carriers could not charge more than the rates fixed
by the PSC.

WAYNE BUDT, Montana Public Service Cammission, Helena, supports
HB 487. His testimony, EXHIBIT A, explains their position.

BILL OPITZ, Executive Director for the Public Service Commission,
said all 7 members have endorsed this concept of rate regulation for
garbage haulers. HB 142 would have interjected campetition into the
trucking industry, but there has been a franchise granted in the truck-
ing industry and interjecting too much campetition would be bad.
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OPPONENTS:

NEIL UGRIN, a lawyer fram Great Falls, representing the Montana
Solid Waste Contractors feels HB 487 is inoperable. He asked if it
provides for regulation, and do they intend to regulate all rates or
is this going to be an "as need regulation"? If it is going to be full
regulation, then it should be given to this camnittee and the public.

He can't speak for the PSC, but the people he represents have had prob-
lems in previous years. He doesn't think HB 487 says what it means, and
they oppose that portion of it. They do not oppose the concept of putting
reasonable ceilings on what people can charge.

LESTER WILSON, Havre, Bitterroot Disposal Service, have fear of this
bill because they don't know what it means. If they are going to fully
regulate them, they would like it to say they are going to fully regulate
and if they are going to step in when a case of gouging occurs, they are
all for that, but have yet to find a case of gouging. They don't oppose
if this is to put on a ceiling. If this is a case of getting back at you
for past things that have happened, we are going to oppose this.

WILLIAM L. ROMINE, Helena, representing the Montana Solid Waste
Contractors Association, supports HB 487. Mr. Budt says there are problems
but they have no power to correct. He hasn't said whether there are prob-
lems that say rates are too high. He questions the meaning of the bill -
Class C carriers are not the same as Class D. He thinks the bill is vague
as to when the triggering for regulation comes in. There is a distinct
difference between Class C and D carriers. He thinks gouging correction
should be on a case by case basis. See his testimony attached EXHIBIT B.

CHARLES KELLY, Kalispell, Evergreen Disposal, said if they get a
camplaint because of gouging for one company and there are three, will they
regulate all three or just the one doing the gouging?

FLOYD PAIAGI, Green's Disposal, Great Falls, said the Montana Asso—
ciation's intent and goal is to police themselves. If they charge too
much, people won't pay it. Garbage is different, and they would have to
be thrown back into Class C. Everyone has competition and it regulates
itself. This whole association is for keeping a clean act and not ripping
everybody off. He has several campetitors, one of which is Great Falls.
They don't have any regulations. If somebody camplains about his rates
and he has a ceiling on his rate, what happens to him in comparison with
Great Falls. He feels he can work his rates and campete.

BEN COHEN, North Valley Refuse, Whitefish, concurs with everything
that has been said. He finds himself and most other haulers are operating
at the point of wanting more business rather than raising rates. He would
rather haul a full truck load at $2 rather than $3 a yard. If sameone set
his prices so he would get a fair rate of return, he would get priced out
of the market.
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In answer to a question about how much campetition there is in the
business now, Mr. Ugrin said there is same campetiton. Great Falls has
3 or 4 plus the city. In every area where there is a local govermment,
local government is a competitor. Several in Helena. All these terri-
tories don't overlap. Billings has 3 and preempts private enterprise fram
going into certain areas. In Great Falls, the several haulers haul in
various areas without any hard and fast discrimination.

TERRY ARCHAMBEAULT, T & R, Inc., Glasgow, said if he didn't keep
his rates low, the city will go into business.

The City of Whitefish campetes with a tax assessment and if a busi-
ness opts to use another service, they are still taxed by the city. He
feels he has unfair campetition for a service they do not receive. Every
city custamer he serves is being taxed and assessed for a service that is
not received. There is a separate city assessment for refuse collection
that everyone pays.

Mr. Wilson said Glasgow has chosen to contract with him and set a
fair price where everybody in that area is under that. This is the way
the majority of small towns have done this and it is advantageous to him
and to the city. He hauls for 45% of the people in Darby. His rates are
a little higher because he has only so many custamers and it costs that
much to go get it but he has never had a squack. The rates for a single
residence are $6 per month.

Budt said there are same cities and counties that do have refuse
districts and do collect fees. It is up to the city and county. If there
is a garbage hauler in that area, and the city goes into the business,
they have to give him five years notice and buy his equipment. If some-
body cames in for a brand new authority and they try to base that on the
fact that they are being gouged, the rates do not come into the new
authority. The rates are not used as reason for another authority. Same
type of regulation as before the 1977 law would have to set out whether
they are a camon carrier or contractor. If other common carriers are
not regulated, they can serve as many people as they want without regula-
tion. The PSC can go out and investigate and if there is a problem then
the PSC could set rates. It is not like they are going to call him up and
say we are going to raise your rates or lower them.

One problem was raised when the garbage hauler in Bozeman raised his
rates fram 50¢ cu.yard to $2 per cu. yard. The difference between Class D
(garbage haulers) and Class C is that they work under a certain number of
contracts with a certain number of people.

HB 487 gives the PSC the authority to have a rate-making hearing
and then establish a rate if there are camplaints. That is the way it is
done now for Class A or B carriers. Same Class C carriers don't have
set rates. For a rate making hearing, the books of a campany and records
would be called in for review, and if it falls into guidelines set up for
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set up for other carriers, the PSC looks at his rates comparing them with
other places in the state, and as far as cost, the Camnission would do the
audit. At a hearing, they could protest the rates. If his rates get out
of line, he will have to go and defend his stands at that time. Although
there may be a lot of information on rates, the PSC can't take into con-
sideration as to whether another carrier is necessary.

In answer as to whether a carrier would have to pick up garbage for
somecne who didn't pay for the service, Budt said that right now they are
under an cbligation as a cammon carrier and they would have to pick up
the garbage anyway since cammon carrier obligation extends to these car-—
riers as well. However, if sameone complains and the PSC found out he
hadn't paid for six months, they wouldn't get too upset if he were cut off.
That's part of the monopoly privilege. Budt advised the PSC doesn't have
any territorial authority when it comes to a city. He didn't think rates
would have to be set the same for every place since there are different
types of service.

DALE ADAMS , Plentywood Sanitation Co., Plentywood, hauls for people
out 20 miles when the government closed down a dump. He lets people come
up with a price for hauling per month, which was only half of his costs.
The PSC has not came up and said this account needs $9 per month. Budt
said they have no camparison rates.

Rep. Quilici was not present to close.

HOUSE BILL 434 -

REP. ROBERT DOZIER, District 61, Billings, introduced HB 434 at the
request of the Public Service Camnission. The problem is that in 1977
a law was implemented for the Class D carriers which basically included
garbage haulers; the PSC had about 90 days in order to implement the
certificates and about 330 certificates at that time and they realized
they couldn't get out to all of them to inspect them in 90 days and so
they ended up issuing 120 Class D certificates. This went along fine
until one was challenged in the court saying you didn't do this right -
you didn't get enough information and they said you will have 120 coming
back in so the judge said to go to the legislature. All carriers were
asked to submit all data. The court found the data was insufficient and
so now there is a question as to whether any of the 120 certificates are
acceptable. The statute has exoired and now they don't have the ability
to require information so the Legislature is being asked to declare all
Class D carrier certificates to be valid to clear up the cloud, otherwise
there are 120 Class D carriers could be declared invalid or may have to
go to court to clear up the cloud.

WAYNE BUDT, PSC, explained the 1977 law basically said if you show
business records to the Cammission, we will issue a Class D certificate.
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His testimony, EXHIBIT A, explains their position.

BILL OPITZ, PSC, said five camissioners endorse the concept of
grandfathering. If a certificate is going to be questioned, and the PSC
will have to say it is our fault, there is no way we can go back and
correct that.

OPPONENTS :

WILLIAM L. ROMINE, Montana Solid Waste Contractors Association,
Helena, opposes HB 434, saying the PSC did not do its work properly. His
testimony is attached. This bill will say that if you don't use it, you
won't lose it, so sameone who has a certificate fram 1977, even if he
hasn't used it, will have a valid certificate until 1983 and it cannot
be protested before 1983.

NEIL UGRIN, Montana Solid Waste Contractors Association, Great
Falls, opposes HB 434, saying for years people have been hauling garbage
under a variety of licenses. They have obtained certificates just by
showing they have been in the business. He felt the 4-monthperiod allowed
the PSC would have been long enough to do a thorough study of the haulers
who were actually hauling garbage and issue appropriate certificates.

They could have had an additional 90 days. The Legislature intentionally
made it easy for people to get a license. It would have been easy for
haulers to get information.

Ugrin passed out a copy of the information request the PSC sent
out to the 330 issues outstanding at that time. EXHIBIT B. Some people
got certificates by returning the questionnaire and sold them. He was
told these certificates are now being marketed and are enticing outsiders
into coming into Montana and being in competition with persent haulers.
He handed out EXHIBIT C - a Memorandum and Order fram the District Court -
and explained the situation.

He feels the PSC did not follow the law and the judge told them to
back up and start over - have been in an adversary position with the PSC
ever since then. We are continually litigating with the regulatory agency.
They want to remedy this situation by doing it the way it is supposed to
have been done.

This bill doesn't even purport to have any benefit to the public -
it is a cover-up of the error the PSC made.

GARY M. ZADICH, Montana Solid Waste Association, Great Falls, opposes
HB 434. See EXHIBIT D for a copy of the 1977 law he left with the commit-
tee. There are now 50 carriers who now have authority that they never had
at any time; 40-50 certificates have been given to people who never hauled
garbage at any time. He feels there is a better remedy than HB 434. Hopes
the bill is refused because the PSC had the opportunity and was implored
by our association to do it the right way, but did not take advantage of
this in an attempt to avoid it - not for any publlc good, but for the
benefit of themselves.
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BEN COHEN, proprietor and operator of North Valley Refuse, White-
fish, is strongly opposed to this legislation. See EXHIBIT E for his
testimony in connection with his garbage hauling problem. He feels the
result of the PSC legitimized more haulers than necessary. All of them
would rather increase the amount hauled rather than increase prices.

Big Mountain resort could be sold to a conglamerate who would caompete
with several other present haulers. This is not a good piece of legis-—
lation. Suggested Legislature tell the PSC to go back and redo the
certificates.

SCOIT J. ORR, Montana Solid Waste Contractors, Libby opposes HB 434.

SHARON ADAMS and DALE ADAMS, Plentywood Sanitation, Plentywood,
oppose HB 434, saying if any of them drop out of the Association, their

MRC is in jeopardy.
QUESTIONS:

In answer to a question as to whether certificates have been issued
to persons not actually hauling garbage, Wayne Budt said their might be -
they don't have the people to go out and check.

Ugrin recommended repeating what was done by the PSC except getting
more specific and accurate information, and taking into account facts when
records have been destroyed. A few garbage haulers should not be con-
sidered as garbage haulers.

Budt further explained in answer to questions that they had used
discretion in connection with Ugrin's problems, and this was not enough,
but they have no enforcement authority. Most certificates are for county
or same place that can be checked. There is a question of establishing
territories. They had proved a need for the certificate. With reimplement-
ation they would have a problem with records and proof. He thinks the pre-
sent law will take care of it. The 1977 law will not be affected by this
law. If they are valid now and are active, they are valid. Every Class D
was issued a certificate to those who had been hauling garbage. Every one
on March 31 who come in will have to show they have been using their
certificate or they are going to lose it.

Ugrin is to give the camittee a copy of his proposals.

Rep. Dozier closed saying that in 1977 this legislature passed a
law which was heavily lobbied to get it out. The PSC was told they were
not to harass these people and so they were stuck in a unique position -
they had to implement the legislation and had to do it in a nice way. So
we have a problem and hoped the cammittee will do what they can about it.

e

REP. W/J. FABREGA, Chairman

Meeting adjourned at 11:15 a.m.
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H.B. 448 INTRODUCED BY NORDTVEDT, VINCENT AND WALLIN

Life of Montana Insurance Company is one of three domestic life insurance
companies domiciled here in Montana. We are asking for some modifications or
amendments to the present insurance code which was written during the mid-50's
and passed by the 1959 legislature. Certainly, times and economic conditions
have changed from the 50's to the 80's. Businesses do not operate today in the
same manner and with the same governing restrictions that they operated under
in the 50's. We are asking for some updating within a few areas in the insurance
code. We are not asking for anything that many of the larger so-called 1life
insurance states da not have the right or flexibility to do. 1 think that it is very
evident that the life insurance climate in Montana has been a big restraint to

companies that are domiciled in this state. Montana has had ten life insurance
companies since the 50's. We are down to three. Life of Montana is the only

truly active company in the state. Great Western Life is wholly-owned by Life

of Montana and Montana National Life of Billings is no longer actively soliciting
business. This company is owned by a South Dakota company which has offered it
for sale and apparently wants out of the state.

This ought to tell us something.

The domestic life insurance industry is a clean industry which certainly helps
our economy. We do not drain off funds and send the money out of state. The vast
majority of our new investments are right here in the state. We employ people,
have over sixty home office employees plus the agency force, we bring into the
state premiums from most of the other sixteen states we are licensed to dod
business in, but we need to be competitive with other companies that are licensed
elsewhere.

Because Montana has been so conservative we are asking for very little but
it is absolutely imperative that this Bill is passed as Montana has a deposit
requirement that I believe only two other states in the entire country have and
neither one of the other two is as restrictive as Montana. It is because of this
requirement for deposits that we are requesting this Bill and the necessity of
immediate action. We have included in the Bill some other items that will help
us to be a little more competitive with companies that operate out of the larger
life insurance states such as Wisconsin. This Bill does not give us nearly the
flexibility that companies domiciled in these other states have but because of the
ultra-conservative attitude that Montana has had we are hesitant to ask for an
equal opportunity that other companies have that operate in the other older life
insurance states such as Wisconsin,

After lengthy negotiations with the insurance department we are asking that
you delete from the proposed Bill three specific sections:

33-2-501(11)
33-2-502(4)
33-2-532(d)

and delete from 33-2-832(6) the change pertaining to acquisition of real estate
for development of oil or mineral resources

and further amend 332-2-832(6) from 5% to 107% where it said 15%

and amend 33-2-832(8) from 107 to 15% in lieu of 10% to 25%.



EXPLANATION OF H.B. 448
As Proposed to Be Amended

Location of Change Explanation of Change

Section 33-2-501 (11) We are withdrawing our proposed amendments to this
Section on pages 1, 2, 3, 4 and the top part of
page 5 of the Bill.

Section 33-2-502 (4) Page 5 and the top part of page 6.

This is to clarify what goodwill, trade names and other
like and tangible assets are in the insurance code.

Good will is the amount of value you pay for a going
business over and above its actual book value or equipment
value. The Montana Insurance Code prohibits goodwill
while the National Association of Insurance Com-
missioners allows good will in this type of valuation.

It helps us to be in compliance with the criteria outlined
by the National Association of Insurance Commissioners.

Section 33-2-531 (4) Montana is one of only three states (to the best of our
knowledge) out of the entire United States that has
these deposit requirements and even the other two
states do not have the restriction requirements on
deposits that Montana has. There are approximately
1,800 life insurance companies in the United States and
three of them, the three Montana companies, have this
antiquated requirement to contend with. The insurance
code goes to great length to tell you how to value your
securities and then because of the deposit requirement
all that is thrown asunder and we are told to value them
not as the code tells us to value them but to value them
at market. We need to change the valuation for deposits
to make it the same as the valuation the code prescribes
for all other purposes. We cannot comply with the

law with this restriction.

Section 33-2-611 These two sections both go with the above Section 33-2-531(4).
These are other references in the code to the requirement.
The second part of this section is amended to allow the
commissioner discretion as to the actions he may take in
the event of a deficiency. Most all other states provide
the commissioner with this authority and responsibility.

Sections 33-2-523
and 33-2-206 Will allow Montana companies to issue policies with a
higher rate of interest to the policyowner and thus a
lower premium and allow us to be competitive with a
majority of other states.

Section 33-2-532 More correctly defines the section and brings it more
into compliance with other sections of the code.

Section 33-2-532 (d) We are withdrawing our proposed amendments to this
Section.



Location of Change

Section 33-2-821 (2)

Section 33-2-822

Section 33-2-830 (5)

Section 33-2-830 (6)

Section 33-2-832 (6)

Section 33-2-832 (8)

Section 33-2-431 (1)

Section 33-3-201 (3)(d)

Explanation of Change

Pertains to subsidiary life insurance companies. In

this section there is a prohibition against having over
ten percent of your assets in life insurance stocks
together with all other subsidiaries you may own. You
can only own stocks in life insurance subsidiaries

with the Commissioner's consent. We feel this limitation
is not practical as the commissioner is the best judge as
to the need and amount you may want to hold of other

life insurance company stocks. Under some situations

you may be deprived of an opportunity to acquire a company
and then merge it in.

To help 33-2-822 to better comply with 33-2-821 and to
help clarify the section better we have asked for these
amendments.

This allows us to participate in mortgage loans with
other institutions such as banks, savings and loans
and other insurance companies.

Because of the change and new methods and innovations

in financing we feel the need for what is referred to as
wrap-around mortgages. Because of the extremely high
interest rates today many owners who have mortgage rates
of 67 or 8% do not want to give up that low interest
mortgage to put on another higher mortgage on the total
new package. We feel it unfair to the consumer to have
to do this. Many of the banks and other institutions
especially in the East and on the West Coast are doing
wrap—-around mortgages.

Pertaining to mining or the development of o0il and mineral
reserves we are withdrawing. We are asking to change
33-2-832(6) to increase the amount of our real estate
investment proposal from 5% to 10% instead of 15% as we
have in the Bill.

We are asking to increase our overall amount of real
estate owned from 10% to 15% not the 25% as we had in
the proposed Bill.

This allows an insurer to borrow money on a surplus note
or debenture not with the restriction of being able to
only pay 6% interest on funds we borrow as today it is

a little difficult to borrow money at 6% but would allow
us to borrow at the going rate and the section referred
to in the code, Section 31-1-107, is the Montana interest
limitation section.

To allow domestic insurers to issue preferred stock, in

order to assist in financing expansion; and to eliminate
all differences between insurer's shares and the shares

of other Montana corporations except for the requirement
of a minimum $1 par value.



29 BUSINESS CORPORATIONS 35-1-602

upon final judgment and a finding that the action was brought without
reasonable cause, may require the plaintiff or plaintiffs to pay to the parties
named as defendants the reasonable expenses, including fees of attorneys,

incurred by them in the defense of such action.
History: En. Sec. 43, Ch. 300, L. 1967; R.C.M. 1947, 15-2243,

Part 6
Shares

35-1-601. Authorized shares. (1) Each corporation shall have power
to create and issue the number of shares stated in its articles of incorpo-
ration. Such shares may be divided into one or more classes, any or all of
which classes may consist of shares with par value or shares without par
value, with such designations, preferences, limitations, and relative rights as
shall be stated in the articles of incorporation. The articles of incorporation
may limit or deny the voting rights of or provide special voting rights for the
shares of any class to the extent not inconsistent with the provisions of this
chapter or the constitution of Montana.

(2) Without limiting the authority herein contained, a corporation, when
so provided in its articles of incorporation, may issue shares of preferred or
special classes:

{a) subject to the right of the corporation to redeem any of such shares
at the price fixed by the articles of incorporation for the redemption thereof;

(b) entitling the holders thereof to cumulative, noncumulative, or par-
tially cumulative dividends;

(¢c) having preference over any other class or classes of shares as to the
payment of dividends;

{d) having preference in the assets of the corporation over any other class
or classes of shares upon the voluntary or involuntary liquidation of the cor-
poration;

(e) convertible into shares of any other class or into shares of any series
of the same or any other class, except a class having prior or superior rights
and preferences as to dividends or distribution of assets upon liquidation, but
shares without par value shall not be converted into shares with par value
unless that part of the stated capital of the corporation represented by such
shares without par value is, at the time of conversion, at least equal to the
aggregate par value of the shares into which the shares without par value are
to be converted.

(3) When authorized by its articles of incorporation to do so, a corpora-
tion may issue bonds, debentures, or other obligations convertible into shares
of any class in the amounts and on such terms and conditions as may be pro-

vided by resolutions of the board of directors.
History: En. Sec. 14, Ch. 300, L. 1967; R.C.M. 1947, 15-2214.

35-1-602. Issuance of shares of preferred or special classes in
series — filing of statement. (1) If the articles of incorporation so pro-
vide, the shares of any preferred or special class may be divided into and
issued in series. If the shares of any such class are to be issued in series, then
each series shall be so designated as to distinguish the shares thereof from
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ADDITIONAL AMENDMENTS TO H.B. 448

33-3-201. Incorporation. (1) This section applies to stock and mutual insurers
hereafter incorporated in this state.

(2) TFive or more individuals, none of whom are less than 18 years of age,
may incorporate a stock insurer. Ten or more of such individuals may incorporate
a mutual insurer. At least a majority of the incorporators shall be citizens of
the United States. At least a majority of the incorporators shall be residents of
this state.

(3) The incorporators shall execute articles of incorporation in quadruplicate
and acknowledge their execution thereof in the same manner as provided by law for
the acknowledgment of deeds. The articles of incorporation shall state the purpose
for which the corporation is formed and shall show:

(a) the name of the corporation. If a mutual, the word '"mutual" must be
a part of the name. An alternative name or names may be specified for use in
jurisdictions wherein conflict of name with that of another insurer or organization
might otherwise prevent the corporation from being authorized to transact insurance
therein.

(b) the duration of its existence, which may be perpetual;

(¢) the kinds of insurance, as defined in this code, which the corporation
is formed to transact;

(d) 1if a stock corporation, its authorized capital stocks and the number of
shares ef-eemmen-steek into which divideds. These shares shall be issued as
provided in 35-1-601, except that the par value of any class shall not be less
than $1; the-par-value-ef-eseh-sueh-shares—whieh-par-value-shali-be-at-teast—5i~
Shares-witheut-par-vatue-or-other-than-ene-elass-eof-veting-common-steek-shati-net
be-autherized-—-The-artieles-of-inecerporation-may-timit-or-deny-present—or-£future
steekheolders-preemptive—or-preferential-rights-to-aequire-additionat-issues-ef-the
steeky-or-bondss-debenturesy-or-ether-obligations-convertible-into-stoeks—of-the
eorporationy—subjeet-to-the-laws-ef-Meontana-fixing—the-required-representatien
and-preportien-of-outstanding-eapital-stoek-required-te-be-represented-and-voteds
for-gpeeified-aectiony—at-any-and-all-eorporate-meetingss—eleetionss—votess—or-consent
preoeceedings~

(e) if a stock corporation, the extent, if any, to which shares of its stock
are subject to assessment;

(f) if a stock corporation, the number of shares subscribed, if any, by each
incorporator;

(g) 4if a mutual corporation, the maximum contingent liability of its members,
other than as to nonassessable policies, for payment of losses and expenses incurred.
Such liability shall be stated in the articles of incorporation but shall not be less
than one or more than six times the premium for the member's policy at the annual
premium rate for a term of 1 year.

(h) the minimum, not legs than 5, and the maximum, not more than 21, number
of directors who shall constitute the board of directors and conduct the affairs of
the corporation; also, the names, addresses, and terms of the members of the initial
board of directors. The term of office of initial directors shall be for not more
than 1 year after the date of incorporation.

(i) the name of the county, and the city, town, or place within the county,
in which its principal office or principal place of business is to be located in
this state;

(j) such other provisions, not inconsistent with law, deemed appropriate by
the incorporators;

(k) the name and residence address of each incorporator and the citizenship
of each incorporator who is not a citizen of the United States.




PROPOSED AMENDMENTS FOR HB 448 - Life of Montana proposals.

1. Page 1, line 13 through line 5 on page 5.
Strike: section 1 in its entirety
Renumber: subsequent sections

2. Page 5, lines 24 and 25.
Following: "supplies" on line 24
Strike: " (other" through "33-2-501(1))" on line 25

3. Page 12, line 17 through line 11 on page 13.
Strike: subsection (d) in its entirety

4. Page 19, line 24.
Following: "5%"
Strike: "15%"
Insert: "10%"

5. Page 20, line 14.
Following: "16%"
Strike: "25%"
Insert: "15%"

6. Page 20, following line 14.

Insert: "Section 10. Section 33-3-201, MCA is amended to read:"
Statute reads as in present MCA entry except for subsection (d),
which is changed as follows: "(d) if a stock corporation, its
authorized capital stocky and the number of shares ef-eemmon-stoek
into which dividedy. These shares shall be issued as provided in
35-1-601, except that the par value of any class shall not be less
than $1; the-par-vatue-of-each-such-sharer-whteh-par-vatue-shati-be
at-teast-5i-—--Shares-without-par-vatue-er-other—than-ene-etass-of
voring-common-stock-shalti-net-be-anthorized:——Fhe-arttetes-of
ineorperation-may-1imit-or-deny-present-or-future-steckhoiders
precmptive-or-preferentiat-rights—to-aceuire—additionat-ssnes-of
the-steek;-or-bondsr-debentures;-or-other-obligations-convertibie
inte-gkecky;-of-the-corporation;—subject-to—the-taws—-of-Montana
£ixing-the-required-representation-and-propertion-of-outatanding
eapital-steck-reguired-to-be-represented-and-veoted;-for-speetfied
aetiony-at-any-and-ati-corperate-meetingsy-etecktions;—votes; —or
eensent-proccedings="

Renumber: subsequent section
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AN ACT PROVIDING FOR THE REIMPLEMENTATION OF THE PROVISIONS OF

SECTION 8-102.2 RCM (1947) (NOT RECODIFIED) AND PROVIDING FOR

THE CREATION OF A SEPARATE CLASS D MOTOR CARRIER.

1. All motor carriers who actually engaged in the trans-

poration of ashes, trash, waste, refuse, rubbish, garbage and

organic and inorganic matter on a regular basis for a period

of

one year prior to July 1, 1977, upon compliance with the provi-

sions of this Act, shall receive a Class D certificate of public

convenience and necessity.

2. Applicants under this Act shall submit, in an informal

manner, business records reflecting operations described above

within 90 days of July 1, 1981. The Commission shall act upon

each application within an additional days thereafter.

If there is sufficient proof consistent with the requirements of

this Act, the Commission shall issue a Class D certificate
authorizing transportation as a Class D motor carrier within
" geographical area established by the applicant. Thereafter,
Class A, B, or C carrier will be authorized or permitted to
transport ashes, trash, waste, refuse, rubbish, garbage, or
organic and inorganic matter within the state of Montana.
3. The term "business records" includes, but is not

limited to:

a) ‘Photocopies of customer lists or route sheets;

b) Photocopies of vehicle titles:

c) Photocopies of ledger accounts;
d) Photocopies of annual reports;

the

no



e) Photocopies of letterhead, advertisements and
directory listinas;

f) Photocopries of contracts with businesses or resi-
dential customers for transportation and disposal of solid
waste;

g) Enmployee records.

4. Fach Applicant shall also submit at the same time a map
depicting the geographical area actually served during the
relevant time period. The maps shall indicate in as much detail
as practical the locations of customers served by the
applicant.

5(a) Each applicant shall also submit an affidavit signed
under oath and subject to the provisions and penalties of
Section 45-7-202 MCA (1979) stating:

The applicant affirms under oath that he was actually
engaged in the transportation of Class D materials on
a regqular basis for one year prior to July 1, 1977,
and the applications and supporting documents are true
and correct and reflect compliance with the
requirements of this Act.

v, . .

(b) In the event that an applicant is unable after a
diligent search to obtain business records which would indicate
the nature of the applicant's business and the area served by
the applicant during the relevant time period, the applicant
shall submit an affidavit signed under oath and subject to the
provisions and penalties of Section 45-7-202 MCA (1979)
stating:

1) The applicant has made a diligent search and is
unable to obtain business records which would meet the
requirements of this Act; and

2) That he was actually encgaged in the transportation

of Class D materials on a regular bhasis for one year
prior to July 1, 1977; and

-2



3) That the attached list of customers and map of the
geoaraphical area were actually served by the
applicant.

6. Any Class D certificate obtained under the provisions
of this Act by an applicant who has knowingly misstated the
nature, geographical extent or any material fact, of his
business shall be cancelled by the Commission.

7. Accomodative transportation service or services per-
formed which are incidental to other operations of a motor

carrier shall not be used as a bhasis for an application under

this Act.



HB 487

This bi1ll would allow the P3C to investigate, determine and fix reason
able rates for the operations of Class D carriers if it is required
for the best interest of the public.

The carriers were subject to this law prior to 1977 (when they were
Class C) and the Class D provision was not carried forward in this
particular statute. Therefore, at present the Commission has no
jurisdiction over rates charged by garbage haulers.

The bill does not require rate regulation; it simply gives the Commis-
sion the ability to impose rates if it receives evidence that the publ:
is being unfairly charged by a garbage hauler. If carrier rates were
fixed by the PSC the carrier could not charge more or less than the
fixed rates without Commission approval.

NAME__ . o0 BILL No.
ADDRESS - . . DATE

WIIOM DO YOU REPRESENT

SUPPORT OPPOSE AMEND

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Comments:
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CHAPTER 139 MONTANA SESSION LAWS 467

to operate under a class B motor carrier certificate and to submit an
annual statement to the commission shall not apply to solid waste contrac-
tors, to household goods carriers as defined by the department of public
service regulation, nor to any carrier whose authority is confined by certif-
icate to transportation within a distance of fifty (50) miles or less from
a particular location and that is performing pick up and delivery service
under contract for one or more common carriers within that area.

Class D motor carriers embraces all motor carriers operating motor vehi-
cles transporting, including pickup and disposal of, ashes, trash, waste,
refuse, rubbish, garbage, and organic and inorganic matter. Class D car-
riers shall conduct aperations pursuant to a certificate of public conven-
ience and necessity issued by the commission authorizing the transporta-
tion of the above-described commodities. Class D carriers when applying
for a new or additional authority shall file an application with the com-
mission in accordance with the requirements of the Montana Motor Carrier
Act and the rules of the commission.

(b) It shall be unlawful for any corporation or person, its or their offi-
cers, agents, employees, or servants, to operate any motor vehicle for the
transportation of persons and/or property for hire on any public highway
in this state except in accordance with the provisions of this act.”

Section 2. There is a new R.C.M. section numbered 8-102.1 that reéds
as follows:

8-102.1. Implementation. All Class D motor carriers, whether prop-
erty carriers or otherwise, who have conducted a motor carrier transporta-
tion service for hire utilizing motor vehicle equipment and appropriate
disposal sites consistent with the laws of this state and rules of the com-
mission and the department of health and environmental sciences shall,
upon written proof consisting of prior business records reflecting a trans-
portation service for 1 year prior to the effective date of this act, which
business records shall be submitted to the commission in an informal
manner, receive a certificate of public convenience and necessity as a
Class D carrier authorizing transportation of the above-described commod-
ities within the geographical area described in the written proof submit-
ted. Such proof must be submitted to the commission within 4 months
following the effective date of this act; and the commission shall issue
such Class D certificates within an additional 90 days, and thereafter,
no Class A, B, or C carrier will be authorized or permitted to transport
ashes, trash, waste, refuse, rubbish, garbage, or organic and inorganic
matter within the state of Montana.

Approved March 25, 1977.

CHAPTER NO. 139

AN ACT ESTABLISHING MOTOR VEHICLES TRANSPORTING
GARBAGE AND SOLID WASTE AS BEING WITHIN THE TERM
"MOTOR CARRIER” AS DEFINED IN THE MONTANA MOTOR
CARRIER ACT; AMENDING SECTION 8-101, R.C.M. 1947.



1. NAME: . ol A} . . .
~ Eolbel 84 a4
ADDRESS: L E S~
Ppe bh¥j
Pl s /20!‘\
TELEPHONE NO: Yhok oo P
AUTHORITY NO: A
Iv. Are you presently operating under the certificate issued to

you by the Montana Public Service Commission (this means each
and every certificate)?

YES NO

ITII. if you do NOT intend to actively participate in garbage hauling
we will restrict your current Class C and/or B authority against
transporting garbage.

I do NOT want to transport garbage. Do not
issue me Class D authority. You may restrict
my current certificate(s) against transportation
of garbage.

I DO want to transport garbage. Listed below
are business records proving that I have
hauled or attempted to haul garbage.
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IN ANY EVENT (REGARDLESS OF WHAT YOU CHECK ABOVE), SUBMIT THE
APPROPRIATE CERTIFICATE(S) OR AN AFFIDAVIT STATING THAT IT
HAS BEEN LOST, BY NOVEMBER 1, 1977.
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’;\\ ;*\Q;"\( (l-\' : '?:— \
Certificateé”Holder \
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ALEXANDER & BAUCUS

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF MONTANA,

IN AND FOR THE COUNTY OF LEWIS AND CIARK.

In the Matter of the Application No. 44617
of 0.J. Galt, Stanford, Montana for
Authority to Sell Certificate of Public
Convenience No. 1390, Sub A, to MARVIN
E. MINTYAIA, d/b/a CITY GARBAGE AND MR.
"M" DISPOSAL, Lewistown, Montana.

MEMORANDUM and ORDER

Respondents have moved for further hearing on the merits and for an
opportunity for further briefing thereon. The basis for the motion is the
indication of the Court at the close of the April 14, 1980 hearing that if the
respondents' motion to dismiss were to be denied then further hearings on the
merits would be permitted. The Court was, of course, grieviously in error in hear-
ing and considering a motion to dismiss a petition for judicial review. Petitions-
for judicial review should be considered on the administrative agency -record alone,
unless it is alleged that there were irregularities in procedure before the agency
not shown in the record, in which case proof thereof may be taken. (MCA 2-4-704)
If a party wishes to sutmit additional evidence, it may do so upon remand. to the
agency with the approval of the Court (MCA 2-4-703). There was no motion to do so
here, nor was there any suggestion as to irregularity in the procedure before the
agency, on or off the record. The matter in this case was fully submitted an the
record, which was carefully reviewed by the Court after extravagent pleading,
hearing, briefing and arguwent. Upon such submission, the Court may reverse or
modify the decision of the agency if the substantial rights of the appellant have

been prejudiced because the administrative decision is, inter alia, affected by

" error of law or in excess of the statutory authority of the agency (MCA 2-4-704).

Here the record clearly shows, and we have found, that the agency was dealing with
a permit that was void, ab initio, and that it was without authority to do so.

. The purely self-serving and unexamined additional testimony of Mr. Budt

(who testified and was cross-examified ‘orf April 14, 1980), submitted in support of
the Public Service Commissiobs0Edtisn Mthak ﬂéen over the objection of petitioner,
carefully considered by the Ccurti Tlﬁ'n(s ;:e;izlitixly by the Public Service Cammission'

NANGY_JONES_—
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employee apparently in charge of the Class "C" program pleads expediency not im-
possibility, in the agency's patent failure to render even superficial campliance
with the law. Taking everything stated therein as accurate and truthful, it
cannot and does not change the conclusion reached in the Memorandum and Order of
July 31, 1980. .

Thus while the Court was in error in entertaining a motion to dismiss upon
judicial review, the function of the review has been fulfilled. The record has
been fully considered and all necessary arguments have been heard, briefed and
considered. A conclusion, authorized by statute, has been reached. Nothing of
any substance within the purview of the administrative procedure act remains to
be done.

The motions of respondents for further proceedings in this Court are
DENIED.

Dated this 14th day of October, 1980.

GORDON R. BENNETL

District Judge

cc to:

Ms. Eileen E. Shore

Montana Public Service Cammission
1227 11th Avenue

Helena, Mt.,

William E. O'leary, Esg.,
Arcade Building, Suite 4-G
Helena, Mt.,

Neil E. Ugrin, Esq.,
Alexander and Baucus
P. O. Box 1744
Great Falls, Mt.,
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1 IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF MO TTANA,

IN AND FOR THE COUNTY OF LEWIS & CLARK.

In the Matter of the Application of 0.J.GALT, No. 44617
Stanford, Montana, for Authority to Sell

Certificate of Public Convenience No. 1390,

Sub. A, to MARVIN E. MINTYALA, d/b/a CITY MEMORANDUM and ORDER
GARRAGE and MR. "M" DISPOSAL, lewistown,

Montana, Docket No. T-3680, Order No. 2657.

()R, B R VA D o]

~1

9 ; ‘ On May 15, 1936, The PSC granted O. J. Galt its Class "C" Certificate No.
10 I 1390 authorizing motor transport of "propertv" in the town of Stanford and within

11 a 70-mile radius thereof.

12 | On July 1, 1977, Chapter 138 of the 1977 laws of Montana became efiective.

13 | The first section of the act amended Section 8-102 R.C.M. (MCA 69-12-301 and 69-14-
i -

14 314) creating and defining a new motor carrier classification, Class "D", for garbage
| - . -
15 || hauling. The second section of the act created a new R.C.M. Section 8.102.1 {(never

16 | oodified in MCA). This was an implementation section and provided:

17 "All Class D rmotor carriers, whether property carriers or
otherwise, who have conducted a motor car-ier transportation

18 | sexrvice for hire utilizing motor vehicle egquipment and

' appropriate disposal sites consistent with the laws of this

19 state and rules of the cammission and the department of health
and environmental sciences shall,upon written prooi consisting
20 of prior business records reflecting a transportation service
for 1 year prior to the effective date of this act, which

21 business records shall be sulmitted to the camissicn in an in-
formal manner, receive a certificate of public convenience and

| . : ;
22 necessity as a Class D carrier authorizing transportation of the
% above—described cammcdities within the geographical area des-
23 | cribed in the written proof submitted. Such proof must be sub-
3 mitted to the camiission within 4 months following the effective date
24 . of this act; and the camission shall issue such Class D
: certificates within an additional 90 davs, and thereafter, no Class A,
25 B, or C carrier will be authorized or permitted to transport ashes,
| trash, waste, refuse, rubbish, garbage, or organic and inorganic
26 1 matter within the state of Montane."
!
27 | It will be noted that after the passage of seven months Class "C" carriers could not
I
28 || haul garbage unless they had obtained a Class "D" in the manner prescribed.
29 On Novetber 18, 1977, Galt was issued a Class "D" Certificate No 1390(a)

30 | under the new staﬂhtgfzgnd on May 3, 1978, Galt apolied for authority to transfer

31 : the certifig tglkb_ﬂarghn31iﬁkvala. The application was dulv noticed bv the PSC

32 | and Jure 7,‘l9ﬂ8,ywa¢ Set.a% a deadline for protest. On June 5, 1978, F. L. Green,
NANCY 1jp:

!
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who held a Class "C" permit to haul garbage within Great Falls and a ten mile radius
thereof, joined by Johnny G. and Margaret F. Palagi, who prooosed to buy Green's
permit, protested the transfer of Galt's certificate on the ground Galt's
certificate was invalid insofar as it applied to Great Falls and a ten mile radius
thereof. The Camission set a September 7, 1978, hearing on the applicaticn, and on
Septemiber 5th Green and the Palagils filed a motion to guash the hearing and any
further proceedings on the application, and a motion to invalidate Galt's Class "D"
certificate. Both motions were made on the ground that Galt had not camplied with
Section 8-102.1, supra, with regard to the filing of prior business records to
support his application for the certificate.

The hearing was held and on December 29, 1978, the PSC issued its order
declaring Galt's certificate null and void as improperly issued. Mintyala moved for
reconsideration, reconsideration was granted and thereafter the PSC affirmed its
original order. But after reconsidering a second time, the PSC on Novenber 27, 1979,
issued its order (Docket T-3680, Order 2657a) granting authority to transfer Galt's
certificate to Mintvala.

The commission reached, inter alia, thres pertinent conclusions of lzaw:

1. The protestants' attack on the legality of the certificate was not

2. The only issus that could be raised upon an apolication for transfer of
a certificate was that of the fiiness of the transferee.

3. MCA 69-12-323(3) prohibits the termination of a motor carrier
certificate without cause.

cember 10, 1979, the Palagis (to wham Green had transferred his

Class "D" certificate with the camission's blessing on February 2, 1979) filed their
petition for judicial review of the commission's final order and a motion to
temporarily stay the transfer of the Galt certificate. The motion was granted and

the stayv remains in effect. Two hearings have been held (1/18/80 ard 4/14/80) and

' the matter exhaustively pleaded, briefed and argued. Final briefs were subimitted

May 5, 1980 and the matter is ready for determination on the merits.
Petitioners ask that the PSC decision authorizing the transfer of
Certificate No. 1390(A) be reverscd. They also ask for a declaration that in

-2
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issuing the certificate originally the PSC did not follow the requirements of
Section 8-102,1, supra, and that the certificate is therefore null and void.

A person who has exhausted all administrative remedies available within the
agency and who is acggrieved by a final decision in a contested case is entitled to
judicial review under the Administrative Procedure Act (2-4-702). Petitioners fought
the transfer sought here fram the time they received notice until the final decision
of the PSC, a period of seventeen months. The PSé in its amended final ordexr holds
(Conclusion of Law No. 5) that it is powerless to terminate the certificate "without
' cause." The order is unquestionably a final one and the administrative remedies
f available to the petitioners are clearly exhausted. Nor can there be anv cuestion
that petitioners are aggrieved by the order. Under the crder, they are faced with new
{ campetition in an area for which they have purchased operating authority at a cost of
$275,000. The new competition has never been required to show, and has never snown in
any fonm,bpublic convenience and necessity for their authoriéation to haul garbage in
campetition with petitioners in their authorized area. They are uncuestionably
aggrieved, not in prcspect but in aétuality, by the PSC's decision. And this is a
"contested case" under the definition provided in Section 2-4-102(4). It is a
licensing proceading that will, as noted, affect the legal rights of the petitioners.
Thus, this Court has authority to review the decision and to take such action as 1is
provided for in Section 2-4-704. That section expressly authorizes reversal of the

agency decision, as requested here, upon a prover showing. The next question 1is
whether we can, in this procesding, issue the declaratory judgment soucht. The
rights, status and legal relations of the petitioners are affected by the transfer,
as well as the existence, of the certificate in question and this certificate
certainly represents a state franchise. Thus under the declaratory judgments

' statute (27-8-202) they may have determined the question of the validity of that

i Y. . . . . . . . . . -
i franchise and to obtain a declaration of their rights in relation toc it. Thev weuld

et
[o)]
w2

:

in

t

E;be entitled to such a declaration even if they had not filed their protes
;jthe transfer with the PSC. Their right to the declaratory judgment exists scparate ar
;apa:t fran the aéministrative procedure act and the statutory procedures and

i requlations apolicable to the PSC. And that action brought here under the A.P.AL

iis not oren to cobjection because it contains a recuest for declarztory jucTmont

-3
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(27-8-201) .

Much attention has been lavished on the question of whether the PSC has
jurisdiction to do anything about the initial issuance of the certificate, about
whether the petitioner gains standing to entér the traﬁsfer procesding on a
jurisdictional theory (challenging the jurisdiction of the PSC to transfer a void
certificate), about whether Section 8-102.1 R.C.M. has expired therefore mzking it
impossible for anvone to do anything about a pcssible illegal issuance of a
certificate under it, and about whether petitioners' predecessor in intersst should

have challenged the certificate before the implementing statute expired. None of

)

these guestions need be answered, tempting as the opportunity to do so may be. W
hold, above, that the petitioners are entitled to a declaratory judgment as to the
validity of the certificate and we need go no further. If the certificate is valid
then it may be transferred. No substantial question 1s raised here as to the
propriety of the transfer procedure or as to the factual basis upon which the PSC
decided to transfer. If the certificat2 is not valid it doesn't make any

difference what the PSC does with it. And if the PSC issued an invalid certificate
under an expired implementation statute the expiration of the statute (if it did
expire in this case) does not sawhow place the invalid certificate beyond the

reach of adjudication, even though it might place it beyond the reach of the PSC.

We entertain no doubt whatever that the courts of this state have
jurisdiction and power at all times to identify and set aside as null and void ultra
vires acts of state administrative agencies. The powers of agencies are limited to
those granted, expressly or by clear implication, by the legislature. It is the
business of the courts to maintain that limitation by avpropriate measures. See, for

exarmple, Kadillak v. Anaconda Co., 36 St. R. 1820.

The only question we have to deal Qith, then, is the validity of the
certificate. If the implementation statute (8-102.1, supra) was not canplied with by
either the applicant (Galt) or the PSC, or both, the certificate is invalid. In mv
opinion, the statute was not camiied with.

We start with the statutory disputable presumptions that official duty has
been recularly performed and that the law has been obeyved (93-1301-7), and with the
rebuttable camon law presumption that the proceedings involved were regular.

)
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(Lish v. Martin, 55 M 582, and In re McGovern's Estate, 77 M 182). This is about the

only evidence there is that the proceedings underlying the issuance of the
certificate were regular and in accordance with the law. The rebutting evidence is
t. 1t the PSC sent forth an entirely inadeguate request for information and received
back an entirely inadequate response. The camission thus deprived itself of any
legal basis upon which to issue the certificate.

Ve are dealing here with a reasonably clear statute. Except for the
question of whether the implementing section expired seven months after its
effective date, less a question of legislative intent than of technical applicatiocn,
there is little, if any, cuestion of legislative intent. In the first section of the
act, the legislature did four things. First, it created a fourth class of motor
carrier-—for garpage. Second, it defined garbage. Third, it required garbage
carriers to operate uncer a certificate of public convenience and necessity. 2And,
finally, it provided than when application was made for "new or additional authority"
the applicant had to camply with all the other requirements of the motor carrier
act and the rules of the camission. It is clear, then, that the legislature
intended that the new class was to be regulated essentially the same as the other
three classes. There was a single exception ard that was made in the second
section, the so-called "implementation" section, which provided instructions on how
"grandfather" certification was to be handled. "Grandfather" certificates were made
available to everyone, apparently, who had been hauling garbace without breaking
the law upon submission, "in an infarmal manner" of written proof consisting of
prior business records reflecting a transportation service for 1 year prior to the

effective date of the act. Certificates were to authorize garbage transportaticn

-

~"within the geographical area described in the written proof submitted." It is

clear the grandfather carriers in applying for a Class "D certificate were not teo
be required to meest the requirements of the Motor Carrier Act and the rules of the
camission that all other new applicants were required to meet, that is to say, thev
were not required to file a formal application, provide appropriate notice and prove
public convenience and necessity. 2All thev had to do was to dcomonstrate, through
their business records, that thev had beon hauling garbage in the area for which the:
scucht the Class "DY permuii.

—5-
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In carrying out this legislative direction, the agency must be allowed
considerable latitude and discretion. If there is substantial campliance, the form
is not objecticnable, and in this case there is express legislative sanction for
informal submission. There can be no doubt that the camission provided the vehicle
for informal submission. The only thing the applicant was reguired to submit, ard
that was in fact submitted in this case, was the form attached to the petition as
Exhibit "A." Stretch as one might, this cannot be called a business record, or even
reference to a business record. It is proof of nothing. It says absolutely nothing
about transportation service being provided for one year prior to the effective
date of the act, or anv other time except "past years." On its face it tells
absolutely nothing about the area served, although we learn fram respondent's
admission that the area served was limited to the Stanford community. One cannot
perceive from the application that the area served was even in the State of Montana.
Informal submission is one thing, near total lack of informaticn is quite another.
The submission upon which the certificate was issued in this case suffers from the
latter infirmity. There has not been even perfunctory campliance with the statute.
Had the legislature limited its reguirement to, say, an informal application, this
form, as filled out, might cualify as at least perfunctory campliance. But the
legislature went to the trouble of laying out, fairlyv precisely, the kind of
information that should be informally submitted. It cannot be doubted that the
submission of this kind of information was, in the ccllective mind of the legislature,
an unavoidable condition precedent to issuance of the "grandfather" Class "D"
certificate. The camission did not receive that information and therefore never
acquired authority under the statute to issue the certificate,. which is, therefore,

null and void for all puwrposes and was so ab initio. As the certificate neve

[t

g

existed, the great debate carried on here in the briefs on whether it could
challenged because of the expiration of the implementing section is irrelevant.
Inastuch as the final decision of the PSC had to do with the transfer of a
certificate which we find to be null and void, it would seem unnecessary to acoot any
of the remedial procedures provided for in the Administrative Procedure Act and
praved for in the petition for judicial review filed here under that act. We will

therefore refrain fram doing so.



Judgment may be entered declarihg Class "D" Certificate No. 1390(7A) issued

by the Montana Public Service Cammission on November 18, 1977, to be null and void

for all purposes.

Dated this 31lst day of July, 1980.

cc to:

William E. O'leary, Esg.,
Suite 4G, Arcade Building
111 N. Last Chance Gulch
Helena, Mt.,59601

Neil Ugrin, Esg.,
Alexarnder and Baucus

P. O. Box 1744

Great Falls, Mt., 59403

Puhlic Service Camiission
ATT: Ms. Eileen Shore
Admin., Legal Division
1227 11th Avenue

Helena, Mt., 59601

GORDON R. BENNET

District Judge
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w 8t, let me state that in implewmenting the 1977 law or the proposed law, n
carrier was, or will be, given any authority that he did not possess prior to
JJuly 1, 1977.

The 1977 statute was interpreted by the Commisslon and implemented within the
time period specified within the statute. Approximately 330 certificates werc

moffected by the 1977 implementation statute and the Montana Commission reissu
120 Class D pernits.

wihe issuance of one particular permit (Stanford and 70 miles ) was challenne:
1n Court by the Solid Waste Contractors on the basis that the Commission did
not follow tha statute in guestion.

™'he court case in this matter was staorted in carly 1979 with a decision by t!
District Court in the Fall of 1980. The court held that the Commission did
not correctly issue the Class D Certificate and held the Certificate to be

winvalid. This case is presently being appealed to the Montana Supreme Court.

The Legilslative Council labeled the 1977 law a temporary statute and the
w’ocodification bill which was passed in 1979 Legislature did not include thic
statute.

_ﬁho situation in which the Commiosion now {inds 1lteself is that:
1. A11 carriers were asked to submit identical data and

" the Class D Certificates were issued based upon that data.
o
- 2. The District Court has found that the data submlitted in the

court case (Stanford and 70 miles) to be insufficient, so a cloud
of doubt exists for all certificates. However, the Court haso
- stated that certificates should be reviewed on a case by case basis
‘ which could mean 120 individual lawsults.

- 3. The statute has expired and the Commission has no authority
to require more information or redc anything that has been done in
this matter.

- L. Tf more information could be obtained the records are likely
not available for the time period called for in the original statute
(lycar prilor to July 1, 1977). In addition, a number of certificates
- have been sold or leased and are not now operated by the same
person as in 1977. For this rcason, the reimplementation would be
Imposcibic to accomplish

5. A1l carriers holding Claﬂs D authority are subject to future
litigation of their authoritics through no fault of thelr ouwn.
the Commission is now as klnp the Legislature to declare all praesent Class D
®Certificates valid to clear up the present cloud that the carrier has to dead
with. In addition, a statute passed in the 1979 Legislature makes the carrior
i€ this authority, or the Commisslon may cancel it. This law will eliminate
w1y certificates that are not being used to serve the public.

e . : o , HURPESN
w;ain, let me state that no carrier was, or will be given any additional

Luthority that he did not possess before the enactment of the 1677 lepislatio
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PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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