
MINUTES OF THE MEETING OF THE HOUSE JUDICIARY COMMITTEE 
February 6, 1981 

The House Judiciary Committee was called to order by Chairman 
Kerry Keyser at 8:00 a.m. in Room 437 of the Capitol. All 
members were present except REP. CONN who was excused. REP. 
CONN arrived after presenting a bill in another committee. 
Jim Lear, Legislative Council was present. 

HOUSE BILL 604 REP. NORDTVEDT, chief sponsor, stated the 
purpose of this bill is to submit to the qualified electors 
an amendment of the Montana Constitution to require elections, 
except primary elections, to be held within 22 days following 
payment or reporting of taxes. This will consolidate elections 
and hopefully more people will turn out to vote. There are three 
times when people pay their taxes, April for income taxes, and 
property taxes twice a year. This might have an impact on their 
awareness of candidates. 

BILL TODD, Informed Taxpayers of Montana, was in favor of the bill. 
He read from written testimony. EXHIBIT 1. 

There were no other proponents. 

MARGARET DAVIS, League of Women Voters of Montana, was opposed 
to the bill. DAVIS gave written testimony. EXHIBIT 2. 

WILLIAM L. ROMINE, Montana Clerk & Recorder, was opposed to the 
bill. ROMINE gave written testimony. EXHIBIT 3 

ALAN ROBERTSON, Secretary of State's Office, was opposed to the 
bill. His office received a number of calls from clerks who were 
quite concerned about the bill. ROBERTSON commended Mr. TODD for 
his work on this. The concerns of the clerks were primarily uni­
formity of dates. When would the date be chosen and who would 
choose it? They are concerned with all the things that have to 
be done prior to elections. There would be a number of elections 
and how it would impact on their workload and the cost included. 

In closing, REP. NORDTVEDT stated there is a misunderstanding of 
what would happen. It would not create another election. There 
is a universal agreement to consolidate elections. It is difficult 
to simultaneously change it to be in the constitution. There is a 
need for some type of constitutional guidelines. 

REP. EUDAILY asked if the taxes would be paid on October 31 instead 
of November 30. The sponsor stated that would probably be the result. 
REP. EUDAILY asked why not change the date taxes are to be paid in­
stead of changing election dates. REP. NPRDTVEDT stated it can be 
approached that way. 

REP. EUDAILY asked when property taxes are paid in the spring. TODD 
replied May 31. REP. EUDAILY stated school districts have to wait 
until almost June. School levies have to be in by August. It would 
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seem the school officials would not be happy with this bill since 
they cannot have the levies in April. 

TODD stated he did talk to school boards. Every teacher he talked 
to agrees with him. 

REP. EUDAILY stated more and more levies fail. If they lose the one 
in June they hardly have time to file another. 

TODD replied what other place has the qpportunity to have more than 
one election. 

REP. EUDAILY stated he worked on an interim committee for two years. 
This idea was never brought to the committee. Where were the people 
who were in favor of this bill then? TODD replied if he would have 
known about the committee he would have been there. 

REP. KEEDY stated the first assumption is that elected officials are 
untrustworthy until right before election day. REP. NORDTVEDT felt 
a more realistic view is near election time people are more respon­
sible to the voters. There are tendencies for both voters and elected 
officials. 

REP. SHELDEN asked if the budget process would be affected. The spon­
sor stated it would not affect it. 

REP. YARDLEY stated doesn't the taxpayer pay property taxes before 
November. Normally the tax notice comes right before the election. 

REP. NORDTVEDT stated if they are mailed out on time taxpayers 
usually receive the notices before election day. He received his 
in December. 

There was no further discussion on House Bill 604. 

HOUSE BILL 598 REP. ASAY, chief sponsor, stated this bill's pur-
pose is to provide for the setting of a date for execution of a 
criminal defendant. The need for this arises from the cases of St. 
v. Coleman and St. v. Fitzpatrick. REP. ASAY read EXHIBIT 4 to the 
committee, a letter from the Attorney General's Office. 

JOHN MAYNARD, Attorney General's Office, was in favor of the bill. 
MAYNARD stated the date of execution the court sets is not less 
than 30 days and not more than 60 days from when it is pronounced. 
The problem is any subsequent date is called into questions'be­
cause the statute is vague. The purpose of the Attorney General's 
Office is to see that the law is enforced. When a sentence of death 
is pronounced it is done in immediate action. The litigation should 
be rapid. In the state of Arka~~s, the governor sets the execution 



Judiciary Committee 
February 6, 1981 
Page 3 

date. In Montana, district court judges set the date. When a 
petition is filed then by rights it is moved to dismiss. In 
executing an appeal a national organization becomes involved. 
They raise questions that have not been raised before. Ninety 
days would allow the petition to be filed and decided by the 
court. The only deadline currently is six months for post con­
viction petition. 

There were no opponents. 

REP. ASAY closed the bill. 

HOUSE BILL 583 REP. BURNETT, sponsor, stated this was to provide 
for offset of damages in a personal injury or wrongful death action. 
In the '77 session the governor vetoed the bill. 

JERRY ZORDY, representing himself, mentioned the Senate changed the 
'77 bill and the bill never made it to the governor. 

This bill would provide when someone brings law suit against another 
party, damages would be reduced by payments they have already re­
ceived. For example, if someone is injured in a car accident, pay­
ment would be made by the insurance company. That person is then 
allowed to recover the money also from the person who caused the 
accident. If the injured person paid his own insurance he could 
collect twice. 

If the person has made a contribution to the payment of his insurance 
and his place of employment paid the rest, he would be able to recover 
twice. The purpose is to eliminate duplication on payments. This 
would have a good affect on premiums of insurance causing lower costs 
to the public. This statute has been recommended by tne Commission on 
Medical Liability Association. 

There were no further proponents. 

Opponent MIKE MELOY, Montana Trial Lawyers Association, stated the 
purpose of the bill is if you pay for a benefit and you recover from 
someone else's insurance company you are entitled to receive other 
benefits. The problem is in respect to collateral sources, some are 
paid for in one way or another by the individual who is recovering. 
MELOY stated if a worker is injured negligently he is entitled 
to worker's compensation. Worker's compensation has the ability to 
receive any money the injured party received from the insurance 
company. By receiving money and giving it back is eliminating the 
need for worker's compensation. In personal injury cases they now 
look to see how much the plantiff was negilgent and how much the 
defendant was negligent. If the plantiff is 10% negligent the money 
is reduced by 10%. 
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REP. BURNETT closed the bill. 

REP. YARDLEY asked about lines 19 and 20. ZORDY stated when you make 
contributions to your insurance the collateral is recovered, when you 
do not make payments it is not recovered. Someone who has paid should 
be able to recover from the additonal source. 

REP. YARDLEY asked if a distinction should be applied. ZORDY stated 
it is made in the bill. 

REP. EUDAILY aSked if the legislature wanted state health packages 
lines 19 to 21 would be involved. It was answered correct. If 
families are includedtneemployee pays for the additonal members. 

REP. MATSKO stated if he paid his insurance one day and became em­
ployed the next day, and the employer paid for the insurance, his 
situation would be changed. It was replied the payment of the money 
would depend on your status at the time of the accident. 

REP. HUENNEKENS stated in many cases the payment of insurance is an 
added benefit to the employee as part of his employment. 

REP. EUDAILY asked if there would be a problem to eliminate lines 
19-21. The sponsor stated if the committee could not accept those 
lines not to waste the time on the bill. 

REP. KEYSER asked what programs were included in line 16. ZORDY was 
not sure but thought it included Medic~id and Medicare. 

HOUSE BILL 595 REP. SIVERTSEN stated this would repeal the re­
quired speed limit. Amendments were handed to the committee. 
EXHIBIT 5. REP. SIVERTSEN felt the states should stand up for 
their rights and send a message to Washington D. C. to get off the 
states' backs. The federal government has been able to threaten 
the state to comply by saying they will take away federal highway 
fundS. There have been no instances where the money has been with­
held. Constitutionally they cannot withhold the money. REP. 
SIVERTSEN stated President Reagan supports the states' rights con­
cept and so does the new Secretary of Transportation. 

REP. SIVERTSEN stated the federal government claims the speed limit 
saves lives. When those statistics are broken down there is not as 
many lives saved as they want you to believe. It is interesting 
to note that 59% of the traffic fatalities were traveling under 
the speed limit of 55 mph. 

As far as energy conservation, there have been many studies done 
that indicate not that much fuel is saved. REP. SIVERTSEN stated 
he was in Washington D.C. in the spring of '79 to talk with federal 
officials concerning the 55 mph speed limit. He stated we can put 
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a man on the moon yet cannot create a carburetor that is 
efficent. He feels it can be done and it has been. The 
u.s. Congress should take a realistic look at the energy crisis 
in the country. We should not use energy as an excuse to enforce 
this. It is costly to the public. 

The states of Wyoming, Idaho, New Mexico, North Dakota and New 
York are introducing similar bills this session. 

There were no proponents at this time. 

LARRY A. TOBIASON, Montana Auto Association, was opposed to the 
bill. If this bill were passed then Montana would not have a speed 
limit at all. Many highways are in need of repair and construction 
and are not safe to travel at excessive speeds. 

JIM BECK, Department of Highways, gave EXHIBITS 6 and 7. 

ALBERT GOKE, Highway Safety, stated highway fatalities have de­
clined sharply in 1974-75 when the law was instated. If the state 
had no speed limit today many people would probably crive at 55 mph 
anyway. The majority of drivers have accepted the 55 mph speed 
limit. 

DENNIS DUNPHY, Attorney General's Office felt this is a bad bill. 
If the public is to send a message to Washington D.C. it will 
succeed to reduce federal spending - at least in Montana. DUNPHY 
stated if the speed limit were abolished then a conditional enact­
ment of the law would result. 

LARRY MAJERUS, Motor Vehicle Division, stated there would be no 
3peed limit if this bill passed. He felt many of ' the 18-24 year 
ol~would not be competent to drive at the excess speeds. Other 
states that are doing this have a savings clause that protects 
the state. 

There were no further opponents. 

Proponent, SENATOR GARY LEE, was allowed to give his views. He 
felt the only reason many people are not supporting the bill is 
because they are afraid of losing federal funds from the federal 
government. SENATOR LEE does not feel this issue is right. For 
the federal government to withdraw this money they must have a 
means to hold the money. 

In closing, REP. SIVERTSEN referred to the amendments proposed. 
Primary and secondary highways would have a speed limit of 65 mph. 
At night on the interstate 65 mph would be enforced. He felt that 
if there is no speed limit on the interstate drivers will drive at 
a speed prudent and careful. He felt the states should not knuckle 
under to threats of the federa-l government. 
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REP. TEAGUE asked the background of the bill. REP. SIVERTSEN 
answered it passed in the house and was killed in the senate in 
1977. 

REP. TEAGUE stated in his district 75% of the people are for 
higher speed limits. GOKE stated he knew of two polls that took 
information on the speed limit. One poll indicated 54% of the 
people support the 55 mph. Montana Auto Association conducted 
a poll of their membership. Gallop polls indicate 75-80% of the 
people are for 55 mph, but this does not necessarily reflect 
Montana. 

REP. TEAGUE was concerned about the threat by the federal government 
to withhold money. BECK stated it is not a threat, it is the law. 
If the state does not have 55 mph speed limit federal monies will 
not be approved for the state. 

REP. SEIFERT asked what percentage of the budget is spent on 
administration and construction by the Department of Highways. 
BECK replied approximately 9% in administration and 15% in con­
struction. 

BECK indicated the highway commission can set speed limits in 
certain areas; but the Highway Department itself does not set any 
limits. 

REP. EUDAILY asked if the state is in nonconformance. BECK said 
every year they have to send to the Secretary of Transportation data 
concerning studies of speed limit conformance in the state. 

REP. EUDIALY asked if BECK has seen articles in the paper stating 
Montana does not comply and is likely to lose funds. BECK stated 
he has never seen anything like that. GOKE had not read the 
articles either. 

REP. EUDAILY asked if the 55 mph speed limit was abolished would there 
be a law to go back to. DUNPHY stated it would be back to the old 
basic rule. REP. KEYSER stated that would be to drive in a careful 
and prudent manner depending on weather conditions, weight of the 
vehicle, and the road. At night there would be specific speed 
limits. 

REP. BROWN suggested the removal of 61-8-305 from the bill. The 
sponsor stated it is up to the committee. A speed limit in Montana 
will help the highway patrol in directing traffic. 

REP. KEYSER asked how many traffic fatalities occurred on the 
interstate within the last year. GOKE stated he has the information 
back at his department. They have it broken down by time of year, 
road cOndition, etc. Goke stated copies could be brought to the 
committee. 
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REP. IVERSON stated assuming the law is 55 mph are there stat­
istics of average speeds actually traveled. GOKE replied the 
speed summary report. 

REP. IVERSON asked how the information was compiled. GOKE replied 
it is a quarterly report. Times of the studies are controlled at 
a random selection, the weather could change in the middle of the 
testing. Highway department vehicles are used. REP. IVERSON won­
dered if the color of the cars used would make an on-corning car 
slow down. 

That ended the discussion on House Bill 595. 

HOUSE BILL 606 REP. O'HARA, chief sponsor, stated the purpose of 
the bill is to lessen crimes against the elderly by providing an in­
crease of prison sentence created against people over 60. Most of 
the crimes committed against the elderly are physical and financial 
crimes. That is because senior citizens are more suspectible 
to physical harm because they cannot defend themselves as easily 
as younger people. Most senior citizens are on a fixed income. 
If someone steals money from them it might be a major setback for 
the elderly person. Six months mandatory required sentencing would 
be imposed on the criminal in addition to the normal sentence for 
the crime. 

REP. O'HARA stated the Report to U.S. Subcommittee on Aging reveals 
the elderly the most vulnerable among all age groups. They suffer 
the most. The crimes against them should have stricter penalties. 

GRACE HICKS, LISCA and American Association of Retired Persons, is 
in favor of the bill. The Montana Sheriff's Association has had 
peace officers put on programs to make senior citizens aware of 
crimes committed against them. HICKS stated one of the most popular 
crimes against the elderly are people who try to make the elderly 
person invest money into schemes and then leave town with the 
money. HICKS stated it is important to put strict laws in force 
for crimes committed against the senior citizens. She stated she 
is beginning to get scared. She lives in a low income project and 
will not walk down the street alone at all. She mentioned a woman 
was murdered there. HICKS stated most criminals get off "scott 
free" or if they are imprisioned they can get out in 90 days. But 
if the same was caught on a traffic violation he might get 5-6 years 
in prison. 

There were no further proponents. 

There were no opponents. 

REP. O'HARA stated in closing, elderly people suffer more. All of 
them are on fixed incomes. It takes the elderly longer to heal if 
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they were beaten up. An elderly person can be permanently confined 
to a wheelchair or institution because of a beating. 

REP. CONN asked if the language of the bill indicates provisions. 
REP. O'HARA would like the bill to go through as is. 

REP. EUDAILY stated if House Bill 10 is passed it stated the age 
of 65 where this sponsor's bill is 60. REP. O'HARA replied he 
would like it to be 60. 

REP. KEEDY asked what would prevent the judge from saying I want to 
give the criminal 20 years but I will give him 19 years and 6 months 
and add the other six months from this bill. REP. O'HARA stated there 
are ways to get around that. 

REP. HANNAH felt the judge would sentence the criminal 20 years and 
because it was a crime against an elderly person an additional pen­
alty of 6 months would be imposed. 

REP. EUDAILY stated some sentences can be deferred or suspended. REP. 
O'HARA stated this would be a mandatory six months. If a criminal were 
given 0 months to serve the additional 6 months would be served man­
datory. 

REP. HUENNEKENS asked if a senior citizen committed a crime against 
another senior citizen he would have the same fine. REP. O'HARA 
said yes. 

There was no further discussion on House Bill 606. 

The meeting adjourned at 10:50 a.m . 
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IJPpgue of '\vomen Voters of Fon tan~ 6 Feb 81 
Mprgpret S. ~8vis 
917 Harrison, Helena, Montana 59601 

HB 60~ - opposed 
Amending ~rticle IV, section ~, elections 

Thp Le~gue of 1.Tomen voter~ of ~~ontrmp. is opposed to HB 604 for sever­
pI reasons. 0hiefly,we ouestion burdening the constitution with R 

provision thAt could be accomplished by statutery law. Since 1971 
we have supported the concept that the state constitution should be 
limited try fundamental 12w. that 

t~ to the ~ubstpnce of HB 604, we 2re concernedAthe citizens potentially 
would face siy elections (? generals, ? primaries, 1 school, and perhaps 
1 ~pp.f'i~l election) every even ye8r. By including the word "either" on 
upge 1, line j>5, it aupears that the unit of government wmuld have the 
oution of choosing pny one oT the three time pe~iods mentioned in this 
bill. 
TT the puruo~e of this bill is to incre8se the public's awareness of 
the relptionshiu between its tayes and elected officials, we believe 
it would be of limite~ effectiveness. ritizens' interest in govern-
ment finanf'e if often highest during the period when state, local govern­
ment, end school budgetp are set. For the average homebuyer, property 
tpyes pre often paid out through escrow p.ccounts And reported to them 
at yepr end. Penters may never be aware of real property tax assess­
ments though they pre of courpe affected. For manY,vehicle license 
tayes have the biggest impact, and they are collected throughout the 
year. 
Finally, the tradittonal November general election dp.te h8s much to 
commend it, particulp.rly conpidering Montana's weather (December) and 
its citizens' work and recreation habits (June). 
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TO: 

STATE 
OF 

MONTANA 

ATTORNEY GENERAL 
MIKE GREELY 

~ TA II CAPITOl. HElENA. MO'oT ANA 59bOl TlUPHO'll 140bl 449-2026 

MEMORANDUM 

Representative Tom Asay 
Representative Michael Keedy 

FROM: John Maynard, Assistant Attorney General 

RE: HB 598 - Setting Execution Dates 

DATE: 4 February 1981 

HB598 arises out of my recent experience in two death penalty 
cases, State v. Fitzpatrick and State v. Coleman, both returned 
by the United States Supreme Court on October 6, 1980. Prior to 
that time, safeguards built into the current statutes ensured 
that the defendants in these cases \'lOuld pursue their statutory 
remedies expeditiously. 

Section 46-20-204(1), MCA, provides as follows 

If an appeal is taken, a sentence of death shall be 
stayed by order of the trial court until final order by 
the supreme court. 

(Emphasis added.) The final order in Coleman was issued on 
December 19, 1980, at which tme he had ninety days within which 
to petition the United states Supreme Court for a writ of 
certiorari. The district court had, in its discretion, continued 
the stay it had imposed until final prder of the United States 
Supreme Court. What this all boils down to is that in order to 
have his execution date stayed a capital defendant must take 
certain actions within certain statutory time limits up until the 
time the United States Supreme Court first declines to hear his 
case. At that time the situation changes. 

Capital defendants still have statutory methods of attacking 
their convictions after the United States Supreme Court hears 
their cases, ~ petition for postconviction relief. They do 
not, however, have any time limits within which they must 
initiate such proceedings. The only way in which the state can 
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compel them to initiate them without undue delay is by asking the 
district court to set a new execution date. At the present time 
new execution dates "must not be less than 30 days nor more than 
60 days from the date the sentence is pronounced." HB598 would 
allow more flexibility for district courts in using execution 
dates to keep post appeal capital litigation moving through the 
courts expeditiously. 

The two day limitation is included in contemplation of the time 
when the statutory review is exhausted and last minute stays are 
sought. If these last minute stays are granted, then waiting 
thirty days before a new execution date can be set is 
unreasonable. 

The final sentence to be added is simply a requirement that the 
Montana Supreme Court has imposed but not published that the 
defendant be present with counsel when new dates are set. It 
should be included in the statute for purposes of notice. 



Amendments to HB 595 - Proposed by Representative Sivertson 

1. Title, line 7. 
Following: "HOUR" 
Insert: "ON INTERSTATE HIGHWAYS AND 65 MILES PER HOUR ON PRIMARY 

AND SECONDARY HIGHWAYS" 

2. Page 2, line 13. 
Following: "the" 
Insert: "interstate" 

3. Page 2, line 14. 
Following: line 13 
Strike: "of the state." 
Insert: " ... 

I 

4. Page 2. 
Following: line 14 
Insert: "(e) 65 miles per hour during daytime on the primary and 

secondary highways of the state." 

> 
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11M. NatJon~l maximum . speed limit. .' . . . . . . 
'Ca) The·SecJ'f'.ta~· of Tt"ansportAtion sllan not approve any" p~jec:t 

under aect;on 108 in aDJ Slate which has (1) a mu,rnum speed hmlt 
on an; public higbwlJ wit.hin ~ts)urisdjc~jon in eJ:~ of fiflj.fi"!8 
miles per hour or '(2) a 6~ lJmlt on any other portlon !>f a public 
hi~b1\'"a)' wi(bh. 'ita ju~diction .which is not '?niform1~ .pplica~le to 
all types of motor vehIcles USlDlt such portion of h)~hwa!, 11 on 
November I, 'lm, such portion of highn-ay had a sJ?f'.ed Ji~lt -n;hich. 
was uniformly applicable to aU.types of motor vehlc1es.!Jsmg It. A 
lower s~d J!mit ma,. be .~t.abljsh~d for an:v.vehic~e oper .. hn~ und.er ~ 
spt'cial permIt ·bet-.AUN of any "'elght or dHn~nslOn of .sud} " .. hIde, 
including any load thereon. Clause (2) of thIs subsection shall not 8fplY to any portion of a bij!'h1\'"ly.during snch time thR~ ~he condition 
o the bi~hwlJ, ~ther, Rn A«,dent, or other condltJon crent.es II. 
temporary hazArd to the safetT of traffic on such portion of a higln-ray. 
. (b) .AI used in this section the tnm "motor l'f'hicJe" meMS any 
vehicle drivCD or drawn by mechanic,,} pOWf'T mAnufactured primarily 
for use on public highways, except any nhide opernted uclusively 
on a rai] or 'rR ils.' . . '. . . 
. (e) Nohl·jth~tandinp: the provisions of sf'ction 120 sums appor­

t.ion ed10 anv SlRte under section 104 5n,,11 be 1ll"1I 11a hle to' pi)' the 
entire cost of any modification of the si(!'Jlin~ of the Frdernl·llid higb­
WAYS 'for which :sucb sums Are apportionl'd within such SLAt.e due to 
a ~uctinn in speed limits to conserve fur.l if such change in signing 
oceu rs or hIlS occu rred after N" ovemhcr 1,1978. . 
. (d) 'The requirements of this sl'ction shAn be deemed complied with 
by administrAtive Act-ion lA'''f\l11y t.aken by the Governor or olher 
appropriate St.ate official that complies n-ilb this f:eclion. '. 

NATIONAL MAXIMUM SPEED LlMII' 

Sec. f05. Secticm 164 0/ title f!j, United statu (Jod.e, i.I amenlkd by 
adding at tM ~flIl thereoltlu following fteW 8Ub,ectioN: 

"(~) EacA Sf.4tt ,h4/l momil UJ tM Secretary 81J.CA data Q.I eM 
Secretary dekrminu by nJ~ iI Ncu8ary to 'llpport m certificat.ion 
u1'Ukr lection 1~ 0/ thil tuI., lor t~ t,oelvc-month period ending 
on September 30 belor, tM tI.o.U tM certification i9 re~u'red, including 
datG on tM percmtDy, 01 motor "'hiclu e:ueeding filty-five ma1u per 
lwur on public higAtDQ.y' tDitA .peed limit. po.,td at. fifty-live milu 
fer lwur in acc0rd4ftC1tMth criteria to be ~"tabliJhed by tM Secrttary, 
''llClvding criUritJ tDhicA tDlc:u into account the variability 0/ 'peed. 
ometer reading, aM criteria bQ.8M upon tM 'peed, 0/ all whic"lu 
or c:a repre,entative ~ampk 01 all vehiclU . 
• U(/) (1) For t.~ ttDel'Ve-f7Wflth period ending September MJ, 1979, 
il tM dattJ Btibmt.ttd by c:a SI.ate pur8'lJant to 8ub!ection (e) 'of ehil 
6e~tion d.ow tho! t'M percenl.4,ge 01 motor vehiclu tlxceeding fifty· live 
mila per hour u greate1' tMn 70 per centum, tM Secretary ,hiiIt re­
d~ eM State', apportwflt,nent Of Ftikrol-aid hiyhway/und, "nder 
e(leA 01 ,ectiDnl 10.(b) (1), 10-l(b) (I), and 104 (b) (6) 0 thU title in 
an aggregate amount 01 "p UJ 6 per centum of th~ amount to "be appor­
tioMJ lor tM "/ileal year ending September 30,1.981. 

U(I) For eM tU'eZw-monlh period ending September 30, 1980, il 
t~ ditto ""bmitted by a Stok pur61Ulnt·to 'tiplStction (e) 01 thil ,ec­
tt~" dow that !'M percentage 01 motor veh1clu e:rceeding fifty-live 
mt.lu per hour u.greaur ~n 6O~cr centum, th~ Secretary 8hAlt re- . 
duce eM State', ap ortionfMnt 0 Fedcral·aid hi htDa fU1ul& under 
eacA o/ltctiom :/;(b) (1),10-1 b) (I), a~ 10.(11) el, 01 thif title 
i" an O?gregate amount 01 'l-P to 6 per cent1tm 0/ 1M atn(!unt to be 
ap~rtw'Md lor the fUcol year ending September 30, 19B!. . 

(3) For the twelve-month period cruii7lg September 30, 1981, i/ 
'tM dat.a IUbmitt«l by tJ 8t4te PUTluant to .ub8cclion (e) 01 thu ,u­
tio" [or t1uz.t YeIlr,1W1o tlud 1M percentage 0/ motor ~hictu e:uud­
'ing filty-fi'tJe milu fH'1' how iI gre4ler tha". DO~cr centum, eM Secre­
tary ,h4n reduce tM BI4te', ap ortionment 0 Fctkral-aid h' h1.OQ; 
lunA. tnulcr eIleh 0/ uctiofU 1~(b) (1),104 b) (f), and J04{b) {6~ 
0/ 1M, titl~ in an aggregak amount 01 tip to 5 per centum 01 the amount 
to be apportiond lor t.Ae ~cal year ending Septem1>er SO, J98J. 
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. "(-,f};'iW tM t1Dew.-t7Wiitlh-pc,wd C11ding Bcp!cmhe~ 30, 1~, i/ 
tM do 14 IUbmittea by 4 Seau purtuant to ",bsr-eltOn (e I of tInA ,ee­
·tion for th.at year,Jwu, that tl~ perccflta.ge of ,rwtar t'ehiclu a.cud­
"ing fifty·five mila per hour u greater than ~Or{';r centum, the Secre­
tary ,h.a1i reduce tM SI.o.u', appor.litmment a Feaeral·aid hifl..hway 
fu:tW$ under each of ,ectiofl8 10.4 (b)(n, 10~(b)(f), and 104 (b)(6) 
01 thu title in an aggregate omuunt of up to 10 l'er centum of the 
afTwunt to be apportioned for tM %-~cal year c11ding BeptcmlJcr 
30, 198+. 

." (6) For tM ttntZ1Je-f1l,onth period cnding 'Scplem ber jO, 1983, 
and lor each rucuediftg twel1Je-month. lmiod thereafter, i/ the 
data rulJm.ittea by 4 SI4tt pur,un.nt to 8'117m!clion (e) 01 thi" Bce­
f.ion for thai. year ,hOlD thal the perccntage of molor 'Vehicle. e;rcced­
ing fifty-fi1Je ,,,ilN per Auur u greo,tcr than SOrer ct:lItum, tk Secre­
tary ,hall reduct tM seou', apportimlfncnt 0, Federal-aid Mgh1(loy 
.fundI undcr each 01 HctionlJO-,(l» (1), 10f(b) (~), and J04(b) (6), 
01 tAu titk in aft aggregat« tun.()\lm 0/ up to 10 per t:r.lltum of the 
omoum to b., apportioned lor the fi$cal year endi'TIg September 30, 
J985~ a.nd lor each I'Uccuding p,.cal year thereafter. 

"(g) 1ft any ClUe tDh«1'f tM SliCTctary n~termi1V-', in accorda1tCe with. 
crif~ri.a e,tIlblilAed by tA. S~.crtJo.ry. that a redflction in apportion­
ment. regllirM by lVb,ulioft (/) 01 thi, tection will rt.81llt in hardship '.0 fI. StaJ.e, th, ft8cal yM.1' apportiOftment r,dueed lor IUch 'State ,holZ 
bc the aPf'Ortion~flt lor one fi.lco1 year 14f.er than the !"cal ye.ar to 
'tthicA. ,ucA. reductimt. V>ovU apply ""lau ,"b8CCtiOft (I) but for ,uch 
1wnI&hi,,- tktermiMtUm. 

"(h) The St.Cretory ,},.oU prompay apportion to a Sf4u any lunth 
,,,hir.h l.ave been tDithheld purl1Ulnt to IUblft.ction (f) 01 tAil ,ectwn il 
M determinu that tM percent4g. 01 motor t:ehicle, in I'UCh StaJ~ e:e­
ceetling filty-five m~7a per hOW" Ao, droppt.d to th~ ut)el,pecifie.d for 
th~ fi$OOZ yt'ar lor tDhicA tM fund, 'lDcre u;itAM,7d. 

"(i) (1) For tM hnflve-month period ending September 30. 1979, 
if th~ dat.(llubmitted by a State purll'Ullnt to I"buetion (e) 0/ tM, lec­
tion for thnt. ycar ,how thot the perrelliage 01 motor t1ehic'l& ucee.d­
ing fi/ty-fit'e milu per hour iI lu" than 60 per centum., the Secretary 
8Aa71 make an illccntive graftt to IUCh Stou during fi.'cal year 1980. 

"( ~) For the t'IMl1Jc-month. period endin.Q Sepiem ter 30, 1980, if the 
data 8ubmitted by a Stau pur,uant to ,ubacction (e) 01 thi" ,ulien 
fO,. thd '!INlr ,II01D tlua tll~ percent.nge 01 motor veAic'lu exce.edin,Q 
filt.tI-fi1.·c m.ila per hour u lu, t1"m 50 pcr centum, the Secretary ,'!tall 
make an tnccmiv, Ilmnl to ,vch State during fi$caZ year 1981_ 

"(.f) For the ttoUtJt-montl period ending September 30,1981, il the 
<!..ata iubmittel by 4 Bt4t4 purttl4nt to ,ub8ection {e) til tAu 8ccticm 

. 107' ~ ~«f'".~ ~. tM l'ercento.ge 01 motor veAiek. ucuding 
pley-I-" .~i1a rer lour u Iu, thtm -l0 per Uftt1lm, tA. Secretary ,hall 
,noke aft ,ftccntIV' grt1.N to ItIel St4k dvnng.fi8cal year 1981. _. . 

. . "U) For the ttDelw-monlh period ending St:pu,n"ber 30, 19B!, il th.c 
.i.o14 81/.bmitted "by 4 St414 punuaN "to lUb,ection (e) oJ thi.l ,ution 
"jor tJuU year ,hOtD t~ til. ".rcenta.ge 01 motor 1:eltic'lu uceeding 
, filty-five mt7a fer lour u leU tMf& '0 per centum, the Secrefo.ry .hall 
. 11lak.e 4ft incetatlW grtmt to.-vel Stau during fi.Jcal year 1983 • 

"(5) Fur tu t1&uw-montA per:iod eraJing S~pk7nJJtr 30, 1983, and 
lor each. ~tli"'g ttDelw-mDnth period t}u:reaftt:r, il the dal.o. ,lIb­
flr.ittetl "by CI SttJte pur.uant to .-ub8ution (e) ol.t},u .utUm. I(YI' th4t 
year .h.tnD t'A4t eM percentag, 01 motor fJehic"tu e.xceeding lilty-fi:.:e 
mila per hour illul t/&Aft IJ) per centum, the SeC1Y.tary d.flll make an 
incentive gra.nJ. to 6UCl Sta14 tltlring focal year 198-l and succeeding 
focal JletU". • . 

"( 6) .An inceftlitJe gro:nl ~ to a Slah urnlcr t}"u 81I.1Mer.l;on ,1..aIl 
be iqual eo 10 F omtum 01 tA. app(Yl'lionmcnt to 6UCh. Stak lor the 
ft$cil year on the baN of tM d414lor tchkh meh incentive grant u to 
2>e ",mle- The apportitmmetal Oft 'lDhich. .rueh inccntiw grnnt iI bo.!e4 
,lUlU b. tJuJJ motU tiMer "ctUm .4O!(C) 01 tM, title I(YI' carrying out 
thOle provi.sion.l 0/ ,ution -If)! Nuuing to 1Lig]tway .a./ely progra77UJ 
mimlni.siercd by tlu NotionAl HighwQy Traffic Safely .A dmini.$irolwn.. 
blcentive grant' ~ tinder thi8 rubscctwn may be e:r.pendeJ 101 
carrying out any provision ollection. ~O! 01 tM.s title.". 
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tary
 m

ay approve th
e tran

sfer of 100 p
er cen

tu
m

 of th
e apportion­

m
en

t u
n

d
er one such section to th

e ap
p

o
rtio

n
m

en
t u

n
d

er an
y

 o
th

er 
of su

ch
 sections if su

ch
 tran

sfer is requested by th
e S

tate highw
ay 

d
ep

artm
en

t, 
an

d
 

is 
approved 

by 
th

e 
S

ecretary
 

as 
being 

in 
th

e 
public interest, if he h

as received satisfactory assurances from
 such 

S
tate highw

ay d
ep

artm
en

t th
at the purposes of th

e program
 from

 
w

hich such funds are to be tran
sferred

 have been m
et. A

ll or an
y

 
p

art of th
e funds apportioned in an

y
 fiscal y

ear to a S
tate in ac­

cordance w
ith 

section 
203(d) 

of th
e H

ighw
ay S

afety A
ct of 1973 

from
 funds authorized in section 203(c) of such A

ct, m
ay be trans­

ferred from
 th

at ap
p

o
rtio

n
m

en
t to th

e ap
p

o
rtio

n
m

en
t m

ade u
n

d
er 

section 219 of th
is title if such tran

sfer is requested by th
e S

tate 
highw

ay d
ep

artm
en

t an
d

 is approved by th
e S

ecretary
 after he h

as 
received 

satisfactory 
assurances 

from
 

such 
d

ep
artm

en
t 

th
at 

th
e 

purposes of such section 203 have been m
et. N

o
th

in
g

 in this subsec­
tion' authorizes th

e tran
sfer of an

y
 am

o
u

n
t apportioned from

 
th

e 
H

ighw
ay T

ru
st F

u
n

d
 to an

y
 ap

p
o

rtio
n

m
en

t th
e funds 

for 
w

hich 
w

ere not from
 th

e H
ighw

ay T
ru

st F
und, and nothing in this sub­

section 
authorizes 

th
e 

tran
sfer of an

y
 am

o
u

n
t apportioned 

from
 

funds not from
 th

e H
ighw

ay T
ru

st F
u

n
d

 to any ap
p

o
rtio

n
m

en
t th

e 
funds for w

hich w
ere from

 th
e H

ighw
ay T

ru
st F

und. 
(h) 

T
he S

ecretary
 sh

all su
b

m
it to 

C
ongress n

o
t later th

an
 th

e 
20th day o

f each calen
d

ar m
o

n
th

 w
hich begins after th

e d
ate of en­

actm
en

t of this subsection a rep
o

rt on (1
) th

e am
o

u
n

t of obligation, 
by 

S
tate, 

for 
F

ederal-aid 
highw

ays 
and 

th
e 

highw
ay safety con­

stru
ctio

n
 program

s d
u

rin
g

 th
e preceding calen

d
ar m

onth, (2) 
th

e 
cum

ulative am
o

u
n

t of obligation, by S
tate, for th

at fiscal year, (3) 
th

e balance as of th
e last day of such preceding m

o
n

th
 of th

e unob­
ligated ap

p
o

rtio
n

m
en

t of each S
tate by fiscal year, an

d
 (4) th

e bal­
ance of unobligated su

m
s available for expenditure at th

e discre­
tion of th

e S
ecretary

 for su
ch

 highw
ays and program

s for th
e fiscal 

year. 

§ 105. P
ro

g
ram

s. 
(a) A

s soon as practicable after the apportionm
ents for the F

ed­
eral-aid 

system
s 

have 
been 

m
ade 

for 
an

y
 

fiscal 
year, 

th
e S

tate 
highw

ay d
ep

artm
en

t of an
y

 S
tate desiring to 

avail 
itself of th

e 
benefits of th

is ch
ap

ter sh
all su

b
m

it to th
e S

ecretary
 for his ap­

proval a p
ro

g
ram

 o
r p

ro
g

ram
s of proposed projects for th

e utiliza­
tion o

f th
e funds apportioned. T

he S
ecretary

 shall act upon pro­
g

ram
s su

b
m

itted
 to h

im
 as soon as practicable after th

e sam
e have 

been subm
itted. T

h
e S

ecretary
 m

ay
 approve a program

 in w
hole or 

in p
art, b

u
t he sh

all not approve an
y

 project in a proposed program
 

w
hich is n

o
t located upon an

 approved F
ederal-aid system

. 
(b) In

 approving program
s for projects on th

e F
ederal-aid second­

ary
 system

, th
e S

ecretary
 sh

all require th
at such projects be select­

ed by th
e S

tate highw
ay d

ep
artm

en
t and th

e ap
p

ro
p

riate local offi­
cials 

in cooperation w
ith

 each other, except 
in S

tates w
here all 

public roads an
d

 highw
ays are u

n
d

er th
e control an

d
 supervision of 

th
e S

tate highw
ay d

ep
artm

en
t such selection shall be m

ade after 
consultation w

ith ap
p

ro
p

riate local officials. 
(c) In approving program

s for projects on th
e F

ederal-aid p
rim

ary
 

system
, th

e S
ecretary shall give preference to such projects as w

ill 
expedite th

e com
pletion of an

 adequate an
d

 connected system
 of 

highw
ayl'l ~nterstate in ch

aracter. 
\ 
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(d) In approving program
s for projects on th

e F
ederal-aid u

rb
an

 
system

, th
e S

ecretary shall require th
at such projects be selected 

by th
e appropriate local officials w

ith
 th

e concurrence of th
e S

tate 
highw

ay d
ep

artm
en

t of each S
tate and, in urbanized areas, also in 

accordance w
ith the planning process required p

u
rsu

an
t to section 

134 of this title. 
(e) 

In approving program
s for 

projects 
u

n
d

er 
this ch

ap
ter, 

th
e 

S
ecretary

 m
ay give priority of approval to, 

an
d

 expedite th
e con­

struction of, projects th
at are recom

m
ended as im

p
o

rtan
t to th

e na­
tional defense by the S

ecretary of D
efense, or o

th
er official au

th
o

r­
ized by th

e P
resident to m

ake such recom
m

endation. 
(f) In approving program

s for projects on th
e F

ederal-aid system
s 

p
u

rsu
an

t to ch
ap

ter 1 of this title, th
e S

ecretary
 shall give p

rio
rity

 
to 

those 
projects w

hich 
incorporate 

im
proved stan

d
ard

s an
d

 
fea­

tu
res w

ith safety benefits. 
(g) In preparing program

s to su
b

m
it in accordance w

ith subsec­
tion (a) of this section, th

e S
tate highw

ay d
ep

artm
en

ts sh
all give 

consideration 
to 

projects 
providing 

d
irect 

an
d

 
convenient 

public 
access to public airports, public ports for w

ater tran
sp

o
rtatio

n
, new

 
tow

n com
m

unities, and new
 tow

n-in tow
n com

m
unities, an

d
 in ap­

proving such 
program

s 
th

e S
ecretary sh

all give 
consideration 

to 
such projects. 

§ 106. P
lan

s, specifications, an
d

 estim
ates. 

(a) E
xcep.t as provided in section 117 of th

is title, th
e S

tate high­
w

ay d
ep

artm
en

t shall subm
it to th

e S
ecretary

 for his approval, as 
soon 

as 
practicable after program

 approval, 
such surveys, 

plans, 
specifications, and estim

ates for each proposed project included in 
an

 approved program
 as the S

ecretary m
ay require. T

h
e S

ecretary
 

shall act upon such surveys, plans, specifications, an
d

 estim
ates as 

soon as practicable after th
e sam

e have been subm
itted, an

d
 his ap­

proval of an
y

 such project shall be deem
ed a co

n
tractu

al obligation 
of the F

ederal G
overnm

ent for th
e p

ay
m

en
t of its proportional con­

tribution 
thereto. 

In 
taking such 

action, 
th

e 
S

ecretary
 sh

all 
be 

guided by th
e provisions of section 109 of this title. 

(b) In addition to the approval required u
n

d
er subsection (a) of 

this section, proposed specifications for projects for construction on 
(1

) 
the 

F
ederal-aid secondary system

, 
except in 

S
tates w

h
ere all 

public roads and highw
ays are u

n
d

er th
e control an

d
 supervision of 

th
e 

S
tate 

highw
ay 

departm
ent, 

an
d

 
(2) 

the 
F

ederal-aid 
u

rb
an

 
system

, shall be determ
ined by th

e S
tate highw

ay d
ep

artm
en

t and 
the ap

p
ro

p
riate local road officials in cooperation w

ith each
 other. 

(c) Item
s included in any such estim

ate for construction engineer­
ing shall not exceed 10 per centum

 of th
e total estim

ated
 cost of a 

project financed 
w

ith 
F

ederal-aid 
highw

ay funds, 
after excluding 

from
 such total estim

ate cost, th
e estim

ated
 costs of rights-of-w

ay, 
prelim

inary engineering, and construction engineering. 
H

ow
ever, 

this lim
itation shall be 15 per cen

tu
m

 in an
y

 S
tate w

ith respect to 
w

hich th
e S

ecretary finds such higher lim
itation to be necessary. 

(d) 
In such cases as th

e S
ecretary d

eterm
in

es advisable, 
plans, 

specifications, and estim
ates for proposed projects on an

y
 F

ederal­
aid system

 shall be accom
panied by a value engineering o

r o
th

er 
cost reduction analysis. 

) 
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