THE MINUTES OF THE NATURAL RESOURCES COMMITTEE
JANUARY 30, 1981

The House Natural Resources Committee met in Room 104 in the
Capitol Building on Friday, January 30, 1981, at 12:30 p.m.
with CHAIRMAN DENNIS IVERSON presiding and eighteen members
present.

CHAIRMAN IVERSON opened the hearing on HB 479.

HOUSE BILL 479 REP. GENE DONALDSON presented the bill which
would revise the definition of "floodplain". The only change
in the current law is the definition on page 3, line 3.

PAUL SPENGLER, Director of the Lewis and Clark County Disaster
Planning Department, spoke as a proponent of the bill. The
county must adopt a flood plan program and want to define sheet-
flood and floodplain for federal insurance reasons. He used a
map to show areas of the Helena valley that are affected. It

is something that would be beneficial to Lewis and Clark County
but he sees no adverse problems for other counties if this law
is changed.

WILL SELSER of the Lewis and Clark County Health Department

spoke as a proponent also. Even though sometimes septic systems
are flooded, he felt it does not present a health problem in this
area and so is for the change this bill provides.

MIKE STEPHENS, representing the Montana Association of Counties,

spoke in favor saying that counties need help in growing and
with development problems.

PETE MCHUGH, a Helena valley landowner, supported the bill by
saying growth is at a virtual stop in the Helena valley due to
the definition of sheetflooding in the law.

JOHN WILKINSON, Chairman of the Lewis and Clark County Commissioners,
supported the change also. This law currently makes it impossible
to obtain a permit for a septic tank for a new home in this area,

but would also make it impossible to obtain a permit to install

a tank replacing an existing one.

There were no OPPONENTS.

REP. DONALDSON closed on the bill.

During questions from the committee, REP. HUENNEKENS asked if the
Department of Natural Resources had been consulted about the
change. MR. SPENGLER said they had talked to the engineers and

it was determined to be a problem fairly unique to Lewis and Clark
County but it is a state law.
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REP. SALES asked what must be done to qualify for federal flood
insurance. MR. SPENGLER replied there are certain restrictions
involved.

REP. ROTH asked if the flood plan program is completely funded
by the federal government. MR. SPENGLER said it is administered
through the federal government but the county does derive benefits.

The hearing closed on HB 479 and opened on HB 465.

HOUSE BILL 465 REP. TOM ASAY presented the bill which would amend
the definition of "preparatory work" to include construction of
railroads in the strip and underground mine siting act. He feels
we are allowing a federal agency i.e. I.C.C. to determine what
happens in Montana. The State of Montana should have the say in
building railroads. The same people should look at the whole
project. There is an impact on an area made by a railroad.

HELEN WALLER spoke as a proponent and represented the Northern
Plains Resource Council. See Exhibit 1.

GREG WALDIE of Miles City read a letter from GARY L. OCHSNER
both supporting the bill. See Exhibit 2.

A chronology of events was presented showing permit process.
See Exhibit 3.

ART HAYES, JR. presented Exhibit 4 in support of the bill.

TOM BREITBACH of Circle supported the bill. See Exhibit 5.

ED MALENOVSKY of Birney supported the bill. See Exhibit 6.

WALLACE MCRAE, Forsyﬁh, spoke in favor of the bill. See Exhibit 7.
BILL GILLIN supported the bill saying it is time to see local
people make the decisions. He wants it to be kept on a local

basis with state people making the decisions.

KEITH POWELL and CHARLES GREEN of the Tongue River area spoke in
support.

CONNIE EISSINGER testified for the McCone Agricultural Protection
Organization. See Exhibit 8.

NICK GOLDER 1is interested in property rights. Someone must look
at the whole project so everyone is protected.
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TOM KETCHUM said this bill would not stop the railroads. It
simply gives control to the people of Montana.

CHARLIE BAUMGARDNER of Miles City said it does not stop the
building of railroads.

RAY HAWARD spoke in support.

SENATOR DON OCHSNER said this bill will just postpone the rail-
road and not stop it completely.

Opponents to the bill included BILL HAND of the Montana Mining
Association who said we should be working for less permits and
not more. We are in a regulation overkill.

JAMES D. MOCKLER of the Montana Coal Council stated he felt the
bill is a measure to stop railroads. He felt that the main
intent is to inhibit the building of the Tongue River Railroad.

PAT WILSON, representing Montco, presented Exhibit 9.

TOM DOWLING of the Montana Railroad Association said it costs
about one million dollars per mile to build a railroad. The
industry does not need more regulations. This bill refers to
all disturbances on mine sites which would be sites all over
Montana.

STEVE ELLIOT of Wesco Resources, Inc. said Montana is going to
mine its coal. If you mine coal, you need railroads to transport
it. They select routes that are the least obtrusive. The
railroads are trying to pick routes from Miles City to the east
but they must first get to Miles City. The I.C.C. does control
the process used and the Department of State Lands has been
cooperative in the past. Mining permits take a long time to
obtain.

JAMES T. MULAR said railroad workers in the state are hurting
and that 600 of them are out of work. They want to see rail-
roads built and operating.

KENNETH CLARK of the United Transportation Union said that the
Milwaukee is getting ready to stop near Miles City. It cannot
keep operating with the business it now has. This bill would
delay the building of railroads.

PETER JACKSON of the Western Environmental Trade Association
felt it was another layer of red tape in government.
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BOB GANNON of the Montana Power Company opposed the bill.

REP. ASAY closed on the bill.

During questions from the committee, REP. SALES asked why
"on site" was stricken. REP. ASAY said because that alluded
to only railroad spurs.

REP. ROTH asked if the permit was issued, would you want to
relocate the railroad. REP. ASAY stated that determination
should be made by the Department of State Lands and that
the mine and railroad should be looked at as a unit.

REP. KEEDY asked about the time frame needed in order to
issue permits and have a mine in operation within three years.
BRACE HAYDEN of the Department of State Lands replied that a
mine does have to be in operation within three years. The
department only can review a railroad on the last mile and
the loop.

REP. BURNETT asked if this bill would put Montco in jeopardy.
MR. ELLIOTT replied yes.

REP. HART asked once the railroad is built, how many employees
does it take to operate. MR. CLARK replied probably about
150 to 200.

REP. ROTH asked if the people in the area felt they would
derive any benefits at all. MR. MCRAE said they did not see
that they would benefit at all.

The hearing closed on HB 465 and the meeting adjourned at
2:20 p.m. '

Respectfully submitted,

/.
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DENNIS IVERSON; CHAIRMAN

Ellen Engstedt, Secretary
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CHATRIAN OF

THEZ HORTHIRN PLAING XZ30URTE COUNCIL

T an testifyins teday on behalf of ihs lNerthern Tlains Rescurce Jouncil.
YPRT s made uv of farm and ranch peorle who are comnmltted to arriculture as
an economic base, and as a way of life which is rewarding in ways which go
T :; ihe mzrz dollaxs and cents of it. o are cscontially cmall tuciness-
men and women and have a vital stake in decisions that are made here today.

The bill hefore you, Housz 2111 463, has to do with decision-making. It
is a Wiil which basically racuires that decisicns bte made in th2 nrorer and
logical sequence.

The issue at hand is whetner the State of Montana,‘in reviewing
a nire psrmit can do so on the tasis of its nerit, or wnether that deci
iz prejudiced by millions of dollars of company investments in a railroad
tailt for the murpose of serving *that troposed mine.

That was the rationalz tshind the stirip mine siting act. t was to
insure that when oux delezated officials made a decision of such great
imcortance Lo so many psornle, they could vase that decision on the siandards
which have leen. pul in tlace by the e=lscted representatives of thosze peonl
the Iegislature, and not we forced into a corner where that decisipn is
cizuizi wecauco of a 107 nillion dollaz Invesimant.

“nfortunately, the strin mine siding act left a loop-hole as Piz as the
Yo o o ~hat iz Tandownsos could Lo condemned, and a rail-
See T men T T heild wiil s  A%e 23 08 bl ieensad mine meemtd nean

Tt sh, T ool imnh ol v Chmte of Tontann e Jaoe o



deny the mine permit.
yie are nct talking alout the merits or demerits of any one railroad or
ny one mine, we are talking about the ability of the State of lontana, to

hava the o

g

tion of acting upon a mine perniit, unclouded by other monetary

The issue is clear, Ue must stand by the fundamental logic and common
sense that says you don't naint yourself into the cormar. “hy have the
W J 1 Y )

reclapation act, why have a soriv minz act, uhy carry on a charade that

3

there is any decision to be made on permitiing mines in this state, and ~

G

then allcw those decision-rpakers to 1e painted into an untenable corner?

And if one could contend that the State permittin- dgency could nakes an

unbiased judgement, and if that agency‘then denied a permiit after a,rz*’rgad
was constructed, then what about the damare already dons by the condemnation
and construction of a railroad leading to novhere? Tnis legislaticn would
prevent that useless destruction of landowners' condemned prorerty, an act
which no one can justify.

Much of the attention is now focused on the proposed liontco iirs on
Tongue River. But this.is an issuve anywhere that a mine may e proposed.
It is an issue in lcCone Counily where Horthern Resources and washington
Znergy hope to open mines. It is an issue in ¥ibaux County where Tenneco.
has prooosalse It is an issue in Dawson County where lMokil and Tosco are

-

fowder River County vwhere Utah International

| ad

nterested. It is an issue

e
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Sxxon and Consolidated Coal and Zities Service have holdings. Iet these

nine proposals be considersed and decided upon, on their merits or lack

These aneundnents as provosed in House Bill 445 would reguire the proper

[ 1%

.

sequzncas for davslopment nroects. T urrse ou to simmorst House 7111 NEg



EXHIBIT

Testimony for the House Fatural Resources Committee,
Lepresentative Dennis Iverson, Chairman, concerning H.B. 465,
rrepaered by Gary L. Ochsner, Miles City, lontana.

tlezse accept this testimory that I a2m submitting &s a
rancher nnd =s president of Tonzue River igriculture rrotection
..csociation, & grour of individuals who ranch along and irrigate
from the Torzue River in Custer and Xose..ud Counties.

I urge vou to seriously consider H.B. 455. The stripr nine
siting law need> to be amended to include railroad construction
in the definition of "prepartory work." A4is it now stanis a
railroad could, by obtairing the "Certificate of Fublic Necessity

and Convenience" from the ICC, begin condemnation and construction
of rail lines bzfore the recessary mining rermits are obtained
from the 'ontana Derartment of 3t -te Lznds. This possibility
crectes @ situation where undo pressure to influence the mine
rermitting process culd be exerted by those who mizht claim

th~t the money s.ent to build the railroad must not hove been
spent in vain so therefore the mine permit application must be
approved. I do not believe that this is a healthy climzte for

the permitting zgency to be operc-ing in.

It seems only reasosncble to delay railroad constructiorn and
esr-ecially "cordemning" urtil the mine theat it is to serve is first
rermitted.

I zm specifically concerned with the rresent l-w as it
apr.lies to the Montco Mine and the Tongue River Railroad,
but <s mining in Montsna continues to ..ccelerate this same
situation could arise in any or every area of the state. It
would be rrudent to address this situation before there are
multiple occurrences.
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CHRONOLOGY OF EVENTS:

RAILROAD FROM BURLINGTON NORTHERN MAINLINE UP SARPY CREEK TO WESTMORELAND
ABSAL.OKA MINE

September 12, 1972

Westmoreland files application for mine permit under the
Montana Open Cut and Strip Mine Act.

October, 1972

Ground broken, grading commenced on railroad right-of-way.

Fall, 1972 - Burlington Northern initiates condemnation proceedings
against Montana Garberich and Leslie Criswell.

December 2, 1972

Federal Court issues condemnation order against Montana
Garberich and Leslie Criswell for Burlington Northern
rail-line to proposed Absaloka Mine. (Signed November 28,
filed December 2.)

December 13, 1972 Westmoreland files a mining plan with the U.S. Geological

Survey.

May 21, 1973

Westmoreland submits new application for permit under the
Montana Strip Mine and Underground Mine Reclamation Act.

Sept. - Oct., 1973 Railroad is nearly complete..

December 14, 1973 Final environmental impact statement completed on West-

moreland mine permit application.

February 1, 1974 Montana Dept. of State Lands issues permit for Westmoreland's

Absaloka Mine.
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I am Art Hayes Jr. from Birney, Montana.

I feel that any railroad built to a mine site should be considered
as part and parcel of that mine, and so should be included in

the Strip and Undergound Mine Siting Act's definition of
"preparatory work". Also, this amended definition will give
State agencies--not just Federal-~a voice in decisions regarding
railroad construction.

The cost and investment of building a pre-permit railroad can
to0 easily be used as leverage on regulatory agencies to insure a
favorable decision when & strip mine application is being
considered.

I support House Bill 465.
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My name is Tom Breitbach of Circle, Montana. I farm in McCone County
and have done so all my adult life. In recent years I have been thankful
that the state of Mentana had the foresight and wherewithal to face a
tremendous challenge on its own terms. More than any other state in the
West, Montana has been a place where its citizens have laid down their terms
and conditions for coping with the energy situation of the 1970's. This
speaks strongly to the political strength and integrity of the state.
Montanans in the past decade were not about to be pushed around by large,
out-of-state energy companies. We have not closed the door to them, but we
have said on what terms they can conduct business in the state. The Legislature
has spoken to the question with close attention to the very real concern that
we must maintain control of our state and our decisions on energy-related

.matters.

House Bill 465 is a continuation of that very important attempt to
keep control of the reins in Montana. To keep the reins in the hands of

those who are delegated with that responsibility.

House Bill 465 fills in an important hole in the strip mine siting act.

I ask you to cast your vote in support of this bill.
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Testimony of Ed Malenovsky
Birney, Montana
on HB 465

Mr. Chairman, members of the committee, for the record my name is
Ed Malenovsky and I am the ranch foreman of the Bones Brothers Ranch

in Birney, Montana. I am speaking for myself and for the ranch today.

I am in favor of HB 465. To those of us that live in the area there
are more things than railroads. This bill would mean that all the
disturbances would be looked at. Let me give you a few examples of

why that is important to us.

1) For those of us who live north of the Decker mine there has been

6 miles round trip added when we go into Sheridan because of the railroad..
and mines Iin the area.

2) When a mine is opened and railroads put in existing roads must be
relocated, this can add distances for those of us that use the roads.

3) All of these ' impacts affect us in the area.

These impacts can mean extra miles and inconvenience for us if the

mine facilities are not sited correctly.

It is for these reasons I ask you to pass this bill.
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Tesbenony before Hou ' 1 tural kescurcec Comnittee, 1/29/c¢l

Mr. Cnairaan, meubers cof tie comaittec: My name is wWallace L. ic:iae.
My addressis Rocker S5ix Cattle Co., Forcyth, Montana.

Probably tne rotentizlly most productive part of my ranch is
currently being tnreatened by a rzilroad tuat is pro:osed to serve a scries
of mines in the Tongue River area. Tne proposed railroad is an integral
part of tue propoused strip mines, ana as such, should logically be included
winen considering tue other mine-related facilities suchh as roads, trans-
mission lines, and train load cut facilities tuat are &lrcady included
in the Mire Siting Act.

Tne logiczal inclusion of rail liunes in tue Mine $iting Act vould
preclude tie Sar;y Syndrome, wacra construction of trne Sarpy Creek railroad
was begun pricr to trne permitting of the wWestmorcland Mirne. I tue Sarpy
JSreek railroad tad been included in tihe consideration of tme sarpy Creek
(westmoreland) Mine, it would nave prevented the expenditure of millious
of dollars for a railroad to serve a umine without a rermit; or prevented
pres_ure being applied to the permitting body to approve a pot of gold
that already had s railroad rainbow running to it.

If a coal-related railroad was considered along with tue mine it
would scrve, it wiuld not only consolidate the peraitting procedure, but
would also preclude tine possibility of a logical mine being scrved by an
illogical railroad., We ranchers along the Tongue River nave constantly
asked w.y a railroad line to Colstrip, a distance of 47 miles, or to Miles

City (over tO miles) are the only routes that ..ave been considersd winen



a rail outlet from tue proposed Montco mine to Decker would be only cround
35 miles long.

When we ranc .ers ask w:y the shortest watcrline railrozd route is
not even being considered, our question is not answered but we are character
ized for even asking tne cuestion, as being ob:tructionists tuat are opposed
10 trne exercise of free enterprise. I am a member of the Nortiern Plains
Resource Council, and I deeply resent our organization being cescribea as
a group of "rabid distructionists" bent on Qestablisning an environmental
dictatorship”, as I understand we were called before t .is commi.tee earlier
this week. let me :.:.sure everyone in tnis room that we are not rubia. we
are not destructionists. And we advocate neitner an envirommental nor indus-
trial dictatorship, My'family for troree generations, however, resistcd
drou at, tard vinters, fires, weeds, predators both awnan and animal, and
every other kidnd of tureat that would prevent us trom producing agricultural
products, food and fiber, meat and wool for t:e rnation. My family has paid
its taxes without protest, served in tne armed services, supported our local
m.rcuants, community, sciools and cnurcies for Y9 years in waat is now
Rosebud County, Montana. When we are criticized by a buncn of Johnny-come-
lately exploiters in pinstripe suité§ as being unpatriotic obstructionists,
we rcsent it deeply.

1 an sure tnat tnis piece of leislation wauich we are considering
tod~y will be labeled by the proponents of enerzy exploitation as obstruc-
tionism., I &sk tre members of tnis committee to consicer te fuct tout
future ccal -auling railronads will obstruct water getiing to irrigated

fields, and will obstruct livestock getting to water. Rather tian having



trece im, acts congidered concurrently ard rationzlly with tue mines t.at
cause tnem, tnese obstacles to zygricultural production will continue to be
evaluated, and zpproved, sueparately which will continue t.e practice of
placing the cirt before tae norse, or in this csse, tue caboose will con-
tinue to pull tre train.

Finally since condemnation of private uvroperty nzs been tacitly
turcatened, and may welli e exercised for tre proposed Tongue River railrozd,
it seems tuat the right of emfinsnt domain granted by tte jovcrmment snould
dictite tne res:onsibility of govermsental review. 1 fimly believe tuat
rigots dictate rec onsibilities. Only if the opponents of tnis bill would
relinquisa toe right of eminent domain snould they be allowed to escape
pubiic, and joverrmental review of_tneir activities. In fact if t.e
opponents »f th s legislation would rclinguish tue right of euinent danain,
and all governmental subsidies, and guaranteed loans tueir pious pontificstions
about {ree enterprise migat be more credible,

}”o tux.l
1ngconclu¢ion, it seems =&+ for mining-relsted railroads not bo be
included in t.e consideration of te mirnes- themselves, and all of tre other
Hopfe IS M 465wl vectdy dhus st
r-lated services and facilities/ 4e=3Itm=fe=d< I urge favorable consideration

of this bill.
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I am Connie Eissinger from Brockway, Montana. I am testifying today
for the McCone Agricyltural Protection Organization. We are an agricultural
organization whose members have a large stake in the question of coal mining

and industrialization in McCone County.

House Bill 465 says, very simply, that if a mine is to be opened, the
decision to grant the mining permit should be made by the state of Montana.
It should not be predetermined by the existence of a very expénsive railroad
to the boundaries of that proposed mine.

Pfeliminary surveys have bec» made from the exiéﬁng railroads, to.the
proposed mine site, commonly known as Circle West. Our neighbors have -
happened upon the markers, and talked to the surveyers. It is no secret. It
is alarming to realize that this railrcad covld be built before there is any

permission to open that mine.

We do have real concerns about the mine, and would not try to conceal
that from you. But, if the mine is to come into our neighborhood, we want
the decision to grant the mine permitto be a fair and honest and conscientious
decision. We want it to be in compliance with the laws passed by the Montana
Legislature. We do not want additional pressure placed on decision-makers by

the existence of some tracks representing a huge investment.

I urge you to support this bill. Recognize it for its practicality and

simplicity.
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MONTCO

House Bill 465

Mr. Chairman, for the record my name is Pat Wilson, and I represent MONTCO

on its opposition of HB 465. MONTCO is a Montana General Partnership between
Tongue River Resources, a subsidiary of Diamond.Shamrock, and Thermal Energy,
a subsidiary of Washington Energy. On November 14, 1980, MONTCO filed a
Strip, Underground Mining and Reclamation application with the Department of

State Lands for an area located 7.5 miles southwest of Ashland.

MONTCO opposes the adoption of this bill for the following reasons:

1. The MONTCO mine will be the only mine affected by this legislation.
A1l other mines developed iﬁ the area will not have to structure
their mine plan schedule around the building of a railroad. This
places an economic hardship on MONTCO.

2. The time tables for a mine project are long, costly and many times
hard to determine. The MONTCO project started in 1973 and if all
projections are right 1985, 12 years later, the project will become
a reality. Once a permit is granted to a mine, it must be producing
coal within 3 years. The time to construct a mine and begin produc-
tion is much shorter than the construction and completion of a
railroad. This bill could close a mine because of the possible
time lapse.

3. The railroad and the mine are two completely different projects,
therefore, they should be treated as such. The Department of State

Lands regulates the issuance of mining permits.



The ICC regulates the issuance of documents of public convenience

and necessity. The Department of State Lands is a cooperating agency
with ICC on railroad's request. Any data gathered by the ICC can

be used by DSL in the consideration of the MONTCO application. We
believe the cooperation and division of the two agencies is well or-
ganized. The MONTCO mine will be built in the State of Montana and,
therefore,.should be regulated by Montana. The Tongue River Railroad
will be a carrier of interstate commerce and the U.S. Constitution
delegates the authority of interstate commerce to the federal govern-
ment.

The MONTCO mine is a big gamble, and we would not have entered into
this game if we had not first done our homework. We have done
environmental studies which include air, water, soils and fish and
game, Economic impacts are also being studied. The MONTCO mine
permit application contains 33 volumes of data, baseline studies and
plans. MONTCO beljeves that this bill is another stall tactic in the
scheme of trying to prevent the construction of the mine. The same
is true of the unsuitability petition filed wifh the Department of
State Lands which will cost about 1/2 million dollars of federal and
state monies for studies that have already been done.

It must be made perfectly clear that the defeat of the MONTCO project
would not mean an end to the Tongue River Railroad. The abundance

of coal in the region means other companies will be filing for mining
permits. Likewise, the defeat of the Tongue River Railroad does not
spell the end to the MONTCO project. MONTCO is Tlooking at a railroad
to haul its coal because there is not another economically feasible

i
transportation method. The Legislature deemed water used in a slurry



pipeline as not a beneficial water use. A barge method is
impossible and hauling the coal by truck is uneconomical.
Therefore, if coal is to be mined in eastern Montana it must

be hauled out by train.

MONTCO has been more than cooperative with the land owners, government agencies,
and the Northern Cheyenne Indian Tribe. We have conducted intense studies of
the area and developed feasible reclamation plans. To tie us to the railroad
would be a burden that we cannot be expected to carry. Weistand on our

record and ask a "do not pass" from the committee.





