MINUTES OF THE HOUSE EDUCATION COMMITTEE
January 28, 1981

The House Education Committee convened at 12:30 p.m. on January
28, 1981, in Room 129 of the State Capitol with Chairman Eudaily
presiding and all members present.

Chairman Eudaily opened the meeting to a hearing on HB 347.

HOUSE BILL 347

REPRESENTATIVE WILLIAM RAE JENSEN, District 25, chief sponsor,
said the bill deals with expanding the time allotted for religious
release time. He said the first religious release time was in
Gary, Indiana, in 1914. By 1955, 33 states and the District of
Columbia permitted such programs. By 1966, 47 states were
allowing religious release time. Religious release time permits
elementary students time to leave school in order to attend
religious instruction classes off the school premises and only
at the request of the parents. He said Montana is one of the
few states that does not permit five hours of time a week. Rep.
Dassinger was successful in getting the law passed to allow two
hours a week. Rep. Jensen said two hours are not enough at

the high school level which is why this bill to expand it to
five hours. He said he wanted to emphasize that the school
participates in no way. Whoever promotes this would provide

a place adjacent to the school and the student would be

released from a regular study hall one period a day to attend
class here. He read three letters from out of state telling
how this has successfully worked. He said they are not asking
for credits. He said these teenagers are full of energy and

we all know what they are faced with in the way of influences
and environment on the T.V., newpapers and magazines. He said
the students are overwhelmed with all this at this period of
their life. He said the least we could do in the State of
Montana is to allow religious organizations to put a facility
near enough so the student can spend an hour a day studying

the Bible or church history. He said he couldn't understand
why anyone would oppose the idea.

SENATOR J. A. TURNAGE, District 13, spoke on behalf of the bill.
He said he wished to emphasize this is not a new concept as

the Legislature has already approved the philosophy of release
time. This would ask to have it at the high school level by
expanding the two hours to five. He said there was opposition

to a similar bill last session and it was killed on third reading.
Arguments then were based on the constitutional question as to
whether it is permissive under the First. He said that issue has
been settled as the existing law is on the books. If it was a
real constitutional question it would have been challenged before
now. He passed to the committee members an excerpt of a decision
given by U.S. Supreme Court Justice Douglas in 1952 when there
was a challenge to the First Amendment. He upheld the constitu-
tionality of the law. A copy of this is EXHIBIT 1. Senator Turnage
read the excerpt.
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Chairman Eudaily asked if anyone had questions to ask of Senator
Turnage as the Senator was needed at another meeting. Rep. Teague
asked if it would be better to say a "period" rather than an "hour."
Senator Turnage said it should be tailored to the school's program
and if a period is 50 minutes that is what it should be.

SENATOR GARY LEE, District 17, urged the approval of the bill.

JACK SHARP, resident of Helena, said he would like to add his
support to the bill. He said the supreme court deciding for
released time should be sufficient and there was also another

case in the Court of Appeals in Virginia that did not choose to
reverse the decision. He said he would like to have the opportunity
for his children to attend religious instruction in a released time
situation.

DAVID MAUGHAN, Helena, representing self, said he has been on the
school board for several years. He said he does not feel it would
interfere with school activities. He said in listening to the
hostages remarks one of the things that helped them was their
convictions and thinking about their families. He said this kind
of a program enhances those kinds of thoughts and brings families
closer together and helps develop young people we can depend on
when they are like we are.

CARL HATCH, Helena, representing self, said he would like to go
on record as being in support of the bill. He said he was
concerned about moral training.

BEN EVANS, Helena, representing self, said he had spent some time

on the school board. When the nation and school system were

founded there was a lot of discussion about a fear of leaving God
out of things - now the fear is of letting God in. We are not
teaching what we should asfar as behavior and morality are concerned.
He said schools feel they can't teach the morality end of it. He
said he would like to go on record as supporting the bill.

DAVE SEXTON, Montana Education Association, spoke as an opponent.

He said they are not opposed to religious instruction. He said they
have philosophical and constitutional questions about the existing
law that gets right to the heart of the separation of church and
state. Students who are released to attend still will be counted

as students in attendance at public schools. He said there are

also practical considerations. He said there are 168 hours in a
week of which the school has only 30. So, this instruction could
be held after school or on week-ends and should not encroach on
school hours. He said the class period missed could be the period
when a required subject is taught. He said there are so many demands

on the schools w1th extra curricular activities and this would add
one more they didn't feel nexessary. He said- the schools set aside

one night a week when no homework or activites are scheduled for
the churches. He said this bill was rejected in the 1979 legislature
and they thought for good reason. He said there is also the legal
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question of liability when the student is on the way to and from
and while at. The way the law is written the school is still re-
sponsible. He urged rejection of the bill.

WAYNE BUCHANAN, Montana School Boards Association, said they agree
with Mr. Sexton. He said he would like to point out that there

are two hours permitted now in the law. It ‘says it is permissive
but he said from experience he knows the pressure mounts, and there
would be a number of groups who would come to the school board and
want five hours. He said the students would need special exams.

He felt the supreme court decision was discriminatory for children
who don't belong to a religious group. He said in 1979 there was
an extensive and bitter floor fight on this. He asked that the
bill be ended with the committee so this won't happen again.

Rep. Jensen closed. He said the religious release time bill had
a lot of discussion on 2nd and failed on 3rd in the House even
though the majority of the representatives favored the bill. He
said why it failed was that the school organizations put a letter
on every desk (which is against the rules of the House) and had
superintendents call and put pressure on the representatives from
their district. Rep. Jensen said there is nothing discriminatory
about the bill as anybody is welcome. He said two hours just
doesn't work into a high school schedule, and these hours would
not interfere with scheduling as it would be a study period or

an elective subject period. He said if he had a child or student
under his direction he would see that he chose all the necessary
subjects and schedule around them. He said Jan Brown, Montana
Association of Churches, had left a letter with him (EXHIBIT 2),
supporting the bill. The Montana Association of Churches Position
Statement is EXHIBIT 3 - some points from it were used by the
proponents.

Questions were asked by the committee. Rep. Azzara said he was
inclined to support the bill. He said there didn't seéem to be

a problem with liability with the released time now as the children
were covered by accident insurance. Mr. Buchanan said the reason
there hasn't been any problem is that the release time is usually
scheduled for a Thursday or Friday afternoon and the whole student
body is dismissed. But, he felt, during school time they are under
the responsibility of the school. Rep. Azzara suggested putting

in an amendment dealing with liability.

Rep. Hannah said in a school at which he was familiar they had an
athletic program scheduled for the last period of the day for all
the athletes. He said they had no problem in accommodating the
schedule for that period. Could you adopt the policy of the last
period of the school as a special activity time? Mr. Buchanan'
said for the most part this is not done. Athletics are scheduled
in lieu of physical education classes and that is part of the
school education program.
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Rep. Williams felt it would result in indirect support of church
as the one period a day would come out to be 25 days a year when
these kids are not in school. He felt it could end up costing the
district ANB funds. Rep. Jensen said the release time would only
come where an elective is scheduled or a study hall, and sports
would come under the same category.

Rep. Kitselman said he was having trouble following the neressity
of having this during the classroom hours. He said most schools
dismiss at 3:30 and there is the week-ends. He said a school he
was familiar with had a bus that took bussed students involved

in athletics at 6:30. He feared the ones that are drug users, etc.
aren't interested in this kind of program. Rep. Jensen said a
high school that has 150 or so students that desire this kind of
education could attend a facility close to the school with a paid
instructor in their free period. He said all the students 14 to
18 are under the drug, etc. influences every day. This might give
some of them the strength to stay away from them.

Rep. Vincent asked if we are not really talking about the way the
release time is going to be used. He said if you add up all the
time the kids are away for other things like appointments and other
extra curriculars it would amount to a far greater amount of time
than would be used in this kind of thing. Mr. Buchanan said five
hours a week is a lot of time. He questioned just how well a uni-
tarian center would work - he felt each church would want their own.
Rep. Vincent questioned if the majority of the kids would use this
to its fullest extent. The response was that Conrad has 40% using
its religious release time. Mr. Buchanan said there are abuses
whenever you have students with an open pass as there is no way

to keep track of them. Rep. Azzara asked if you couldn't ask for
documentation. Mr. Buchanan said it is more or less effective
depending on who the aministrator is. It can be controlled but

it is very complicated.

Rep. Dussault said she has problems believing that even the

Catholic communities could agree on one instructor. Rep. Jensen
said he can only base this on the experience he has had and the
correspondence he has received - the concept is working. He said
it is permissive with the school board - the program works or

the school board says no. He said through experience they have
found that most students going to these classes are better students.

Chairman Eudaily questioned how much pressure comes on the board
and so how much control they would have. Rep. Jensen said if the
people approach the board with a good program that makes sense the
board shouldn't feel under pressure. Chairman Eudaily felt the
parents should sign a release quarterly rather than yearly to help
keep a better handle on things.

Rep. Lory asked why do you need five hours when you already have
two hours in the law. Rep. Jensen said to fit into the schedule
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of most high schools which are divided into periods.

Rep. Hanson asked Mr. Sexton how he felt about the bill. Mr. Sexton
said so many demands are already being made on the classroom hours
that are school related. If the trend continues to take on things
of a private nature, what time will be left for what the school is
intended for.

Rep. Dussault said she couldn't understand why the parents are so
con%rned, why the option of a parochial school is not used and why
this instruction cannot occur after school. Mr. Sharp responded

he visualized the release time being used during a study hall or
elective period with the parents' permission and their own desire
for religious instruction and they would like to have it for five
hours - one period a day during which time they could go to a nearby
facility and attend classes from amn accredited teacher in a class-
room situation.

EXECTUIVE SESSION

HOUSE BILL 157 - In response to a question Mr. Bob Stockton of the
OPI said they can pay it even though we have to borrow to pay.

Our concerns at times is that they don't know what they owe and

it has thrown the state's cash drawer into the red. Rep. Hannah
asked if this means they go into the secondary market and pay
prevailing interest. The answer was no. Mr. Stockton said
primarily they have 20% reserve for transportation and it should
be 35%.

.«

Chairman Eudaily asked if the school districts that request this
could receive it. Mr. Stockton said they would beed a few more
FTEs to get that done.

Rep. Andreason said in his notes he has that instead of borrowing
to pay as the money is received. Mr. Stockton said there is no way
to do this as it is a direct appropriation.

Rep. Hannah moved DO NOT PASS. The motion carried with the fol-
lowing Representatives voting no: Andreason, Vincent, Dussault,
Azzara and Teague. Reps. Donaldson and Anderson were absent at
this time.

Rep. Hannah asked if there was some way this situation could be
handled. Mr. Stockton said school districts do not get their
money until late and he said he ‘is concerned about certain areas
and spoke to the sponsor of the bills. He said the sponsor did
not take the time to check into amendments.

HOUSE BILL 158 - Mr. Bob Stockton, OPI, said the present five
payments were arrived at through a joint effort of the Deparment
of Administration and Department of Revenue studying the cash
flow. He said this bill takes the June payment and has it made
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in March when most of the material hasn't come in yet. If the
money needed isn't in the fund they have to borrow from other
funds. He said this also happens with the September payment

as they would be paying without knowing what we are paying for,
so there are two payments in the blind and corrections may need
to be made. He said cash flow is the problem.

Rep. Lory moved DO NOT PASS. He said all this would do is reduce
the reserve fund for the district. He felt they would like to use
the reserves to make short term investments and invest in CDs.

Rep. Hanson said the school would like to have this money earlier
so they can invest it. They think the state is setting on their
money and drawing big interest.

The question was called and the motion carried 14 in favor and 1
opposed (Teague) and 2 absent (Donaldson and Anderson).

HOUSE BILL 178 - Rep. Hanson moved DO PASS. Rep. Vincent suggested
some amendments: page 14, line 3, section 2 on appointments -

have 2 from the Montana House of different parties and 2 from the
Montana Senate of different parties and the governor pick two. The
legislators would be from the respective educational committees.
Rep. Hanson withdrew his motion and moved that the amendment sug-
gested by Rep. Vincent be adopted and also on page 14, line 10, to
strike "shall" and insert "may."

Rep. Williams questioned if this would be overloading the committee
with legislators who might not have the needed background in edu-
cation. Rep. Vincent said if the legislators are sitting on the
Education Committee they are usually someone with some expertise
and interest in education.

The question was called and the motion carried unanimously with
those present (absent were Reps. Donaldson and Anderson).

Rep. Dussault moved the bill DO PASS AS AMENDED. This motion
carried with 13 voting for and 2 opposed (Reps. Meyer and Hannah)
and two absent (Reps. Donaldson and Anderson).

Rep. Williams moved the meeting adjourn and the meeting adjourned
at 2:35 p.m.

Respectfully submitted,

) . —
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MR. JUSTICE DOUGLAS OF THE SUPREME COURT WHEN HE GAVE
THE MAJORITY OPINION IN THE SUPREME COURT LANDMARK CASE, ZORACH
V. CLAUSON (343 US 306, 1952). HE SAID, “WE ARE A RELIGIOUS
PEOPLE WHOSE INSTITUTIONS PRESUPPOSE A SUPREME BEING., WE
GUARANTEE THE FREEDOM TO WORSHIP AS ONE CHOSES. WE MAKE ROOM
FOR AS WIDE A VARIETY OF BELIEFS AWD CREEDS AS THE SPIRITUAL
NEEDS OF MAN DEEM NECESSARY. WE SPONSOR AN ATTITUDE ON THE PART
OF GOVERWMENT THAT SHOWS NO PARTIALITY TO ANY ONE GROUP AND
THAT LETS EACH FLOURISH ACCORDING TO THE ZEAL OF ITS ADHERENTS
AND THE APPEAL OF ITS DOGMA. WHEN THE STATE ENCOURAGES RELIGIOUS
INSTRUCTION OR COOPERATES WITH RELIGIOUS AUTHORITIES BY ADJUST-
ING THE SCHEDULE OF PUBLIC EVENTS TO SECTARIAN NEEDS, IT FOLLOWS
THE BEST OF OUR TRADITIONS. FOR IT THEN RESPECTS THE RELIGIOUS
HATURE OF OUR PEOPLE AND ACCOMMODATES THE PUBLIC SERVICE TO -
THEIR SPIRITUAL WEEDS. TO HOLD THAT IT MAY NOT WOULD BE TO FIND
IN THE CONSTITUTION A REQUIREMENT THAT THE GOVERWAMENT SHOW A
CALLOUS INDIFFEREWCE TO RELIGIOUS GROUPS. THAT WOULD BE PRE-
FERRING THOSE WHO BELIEVE IN NO RELIGION OVER THOSE WHO DO
BELIEVE., GOVERNMENT MAY NOT FINANCE RELIGIOUS GROUPS NOR UNDER-
TAKE RELIGIOUS INSTRUCTION WOR BLEND SECULAR AND SECTARIAN
EDUCATION WOR USE SECULAR INSTITUTIONS TO FORCE ONE OR SOME
RELIGION ON ANY PERSON. BUT WE FIND NO CONSTITUTIONAL REQUIRE-
MENTS WHICH MAKE IT NECESSARY FOR GOVERNMENT TO BE HOSTILE TO
RELIGION AND TO THROW ITS WEIGHT AGAINST EFFORTS TO WIDEN THE
EFFECTIVE SCOPE OF RELIGIOUS INFLUENCE.”

Mo Bicy 507
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Cb(jI’CbQS MONTANA RELIGIOUS LEGISLATIVE COALITION s P.O. Box 1708 » Helena, MT 59601

January 27, 1981

»

'WORKING TOGETHER:
Rep. Ray Jensen

- House of Representatives
American Baptist Churches State Capitol

of the Northwest Helena, MT 59601
(]

Dear Rep. Jensen:
merican Lutheran Church

Rocky Mountain District Because of a prior commitment, I will be unable to

- attend the House Education Committee's hearing on
Christian Church H.B. 347 tomorrow, so I wanted to submit some
w (Disciples of Christ) comments to you.
in Montana
In 1976 the Montana Association of Churches adopted
a position paper supporting the concept of released
= Episcopal Church time for religious education. The paper stressed
Diocese of Montana that any legislation adopted should be permissive
rather than mandatory. Such a bill was passed by
o the 1977 legislature. Following passage of the
tutheran Church bill, the Montana Association of Churches assisted
%dﬁcm;:ESZ:Swmd in distributing information to school districts
v detailing how released time programs could be
- implemented.
Roman Catholic Diocese
of Great Falls Our position paper did not specify the number of
- hours we thought a school district ought to make
available for religious education, but stressed
Roman Catholic Diocese that the program be a local option. Therefore,
- of Helena the Montana Association of Churches can_support
House Bill 347, because it merely raises the
maximum number of hours from two to five that a

United Church

of Christ school district board of trustees may make
] . - . . .
Montana Conference available for religious education for high school
i district pupils. Released time for religious
education remains a decision of the local dis-
Whited Presbyterian Church ; tricts' boards of trustees, and this bill simply

Glacier Presbytery allows them more flexibility in deciding how much
time may be used.

Tjnited Methodist Church Sincex;ély,

Yellowstone Conference . ,

ierd Presbyterian Church
Yellowstone Presbytery Brown

Legislative Liaison
]



POSITION STATEMENT

The Montana Association of Churches supports the concept of released
time for religious instruction. The Association urges the next
Montana Legislative Assembly to pass a Released Time bill which

will allow local school districts to adopt a Released Time program
should the citizens of the district choose to do so.

We encourage the Legislature to enact a permissive bill which will
set the basic parameters of the program but will not mandate the
school districts to implement. The matter should be one of local
option.

SUPPORTING STATEMENT

instituted in Gary, Indiana in 1914. By 1925, 33 states and the
District of Columbia permitted such programs and by 1966 the number
of states had increased to 47.

/Fﬁhe first released time program for religious instruction was

Very simply, released time programs permit elementary and secondary
public school pupils to leave school during regular school hours in
order to attend religious instruction classes. Such classes are

held off the public school premises and students are released from
school only by the request of their parents. Public school officials

take no part in the programs, but merely provide for the students'
dismissal. — —
S )

Released time programs have been the subject of U.S. Court decisions
at least three times. In 1948, in McCollum v. Board of Education,

the Supreme Court ruled that a program of released time that included
the use of an Illinois school building was unconstitutional on the
grounds that it violated the First Amendment to the U.S. Constitution.

In 1952, however, the high Court ruled in Zorach v. Clauson, 343

U.S. 396, 72 S. Ct. 678, that a New York City program allowing public
school students to be released for religious instruction by parental
request did not violate the First Amendment.

The deciding principle between the two decisions lay in the use

of public school property in McCollum and the lack of use of such
property in Zorach. According to the McCollum and Zorach decisions,
released time programs are constitutional when religious instruction
classes are held off public school property and conversely, unconsti-
tutal when conducted on public school property.

The most recent court action involving released time programs occurred
in 1975. In Smith v. Smith, No. 75-1478, action was brought to
challenge a released time program whereby public school students were
released during school hours for religious instruction held off school
premises by nonprofit organizations and supported by a council of
churches. The United States District Court of Appeals for the Western
District of Virginia at Harrisonburg granted injunctive relief and
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Office of the Legislative Auditor

STATE CAPITOL
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406/449-3122

JOHN W.NORTHEY
JAMES H. GILLETT, C.P.A. STAFF LEGAL COUNSEL
ACTING LEGISLATIVE AUDITOR January 26, 1981

Representative Eudaily
House Chambers
State Capitol
Helena, Montana 59620

Dear Representative Eudaily:

Per your request, I have enclosed information regarding post-
secondary educational costs of inmates of state correctional insti-
tutions.

If you have any questions or if we can provide any additional
assistance please contact me.

Sincerely,

WiNi>ag

James Gillett
Acting Legislative Auditor
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MEMORANDUM

TO: Jim Gillett J
FROM: Wayne Kedlsh Lorry Sether, and Jim Manning G
RE: Postsecondary Education Costs for Inmates of State Correc-

tional Institutions.

Per your request, we submit the following information concerning
postsecondary education costs for inmates of state correctional
institutions.

Montana State Prison (MSP)

The General Fund appropriation is the only source of funds that are
available or have been used to pay postsecondary education costs of
any prisoner at MSP. The following schedule illustrates those
educational costs for fiscal years 1978-79, 1979-80, and the first
six months of fiscal year 1980-81 (through 12/31/80).

Fiscal Year

6 Mo.
Object of Expenditure 1978-79 1979-80 1980-81
Educational Supplies & Materials $§ 254
Photo & Reproduction Supplies 42
Books 1,975 § 710
Film Rental 13
Tuition $7,450 10,675 5,160
Total Expenses $7,450 $12,959 §5,870

In addition to the postsecondary education cost above, the prison
also pays for vocational education costs of prisoners. The General
Fund appropriation is the funding source for vocational education.
The prison does not classify vocational education as either secon-
dary or postsecondary level. However, a portion of these costs are
for vocational education programs similar in nature to those found
at the five postsecondary vocational-technical centers in Montana.
The following schedule illustrates vocational education costs of
the prison.

Fiscal Year

: 6 Mo.

1978-79 1979-80 1980-81

Personal Services $104,883 $100,688 $45,974
Operating Expenses 2,883 2,801 _ 2,442

Total Expenses $107,766 $103,489 348,416



The postsecondary education costs noted above are for those inmates
enrolled in the extension program at the prison offered by the
University of Montana. This is a 98 credit hour program for an
associate of arts degree in sociology. The following schedule
illustrates the enrollment by quarter for those inmates whose
tuition was paid by the prison.

Quarter FY 79 FY 80 FY 81
Summer 25 0 0
Fall 28 49 32
Winter 43 34 33
Spring 0 24 Not Available

These figures do not include inmates whose tuition was paid under
veterans benefits or those Montana veterans who receive tuition
waivers by law. Therefore, total enrollment is larger.

The prison does not pay any educational expenses for those persons
who are in parole, probationary, or furlough status. These per-
sons, who meet the eligibility requirements, may receive benefits
for postsecondary education through various programs available to
the general public. These programs include: 1) veterans benefits;
2) federal student aid programs (Basic Educational Opportunity
Grants, College Work Study, National Direct Student Loans, etc.);
3) vocational rehabilitation; and 4) private scholarships or loan
programs.

The prison has never paid any educational expense under provisions
of section 46-23-415, MCA. This section provides in part: "(3)

If no other sources of support are available, the costs of a pri-
soner under furlough who is in training or school shall be the
responsibility of the state." One inmate filed suit attempting to
recover education costs from the prison under this section. How-
ever, the court dismissed the motion against the prison on the
grounds the plaintiff had not sought aid from other programs avail-
able to the general public.

Mountain View and Pine Hills

Section 53-30-213, MCA, provides for postsecondary education aid to
residents of Mountain View and Pine Hills. This section states:

53-30-213. University aid to residents of schools. The
department of institutions may on the recommendation of
the superintendent authorize a resident of the Mountain
View school or Pine Hills school who has completed high
school and who is otherwise eligible to receive up to
$800 per year toward his expenses incurred in attending a
unit of the Montana university system. The money may be
used for transportation, clothing, books, board, and room
and shall be paid in the same manner as other expenses of
the school. The Montana university system shall not
charge any fees or tuition for these residents. No more



than eight residents of each school may receive these
benefits each year. The department shall notify the
board of regents before August 1 of each year of the
residents it has designated to receive the benefits for
the forthcoming school year.

The following schedule illustrates the number of students attending
the Montana university system under section 53-30-213, MCA.

Average Number

Fiscal Year of Students
1977-78 4.10
1978-79 9.97
1979~80 2.53
1980-81 3.5 to &%

Fractional students due to drop-outs

“Estimated

Department of Institutions officials explained that the department
expenses under section 53-30-213, MCA, were $6,110 for fiscal 1979
and $3,576 for fiscal 1980.

The Department of Institutions also pays the tuition for students
in the Aftercare Program. Aftercare is the equivalent of parole
for juvenile offenders at Mountain View and Pine Hills. The depart-
ment has an agreement with the University System Board of Regents
and Office of Public Instruction, whereby 60 percent of the tuition
for students in Aftercare is waived. The Department of Institu-
tions pays the remaining 40 percent tuition for the students en-
rolled in the University System or one of the postsecondary voca-
tional-technical centers. Total tuition expenses paid by the
Department of Institutions under this agreement was $2,363 for
fiscal year 1979 and $1,849 for fiscal 1980.

JM/ jbb
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Amendments to HB 298
l. Page 1, lines 11 and 12.
Strike: "trustees of each elementary school district"
Insert: "county superintendent of schools of each county"

2., Page 1, line 16.
Strike: "trustees"
Insert: "county superintendent"

3. Page 3, line 21,
Following: 1line 20
Strike: "supplied by the county superintendent and"

4. Page 3, line 23.
Strike: "district"
Insert: "county superintendent"

5. Page 3, line 24.

Following: "submit"
Strike: "its"
Insert: "the"

6. Page 4, line 12.
Following: 1line 11

Strike: "receives"
Insert: "completes"
Following: 1line 12
Strike: "from a district as prescribed by [section 71"

Following: "shall"
Strike: ":"
Following: 1line 13
Strike: "(a)"

7. Page 4, line 16,
Following: 1line 15
Strike: "(i)"
Insert: "(a)"
Renumber: subsequent subsections accordingly

8. Page 4, line 25.
Following: 1line 24
Strike: subsection (b) in its entirety

9. Page 5, line 5.
Strike: subsection (1) in its entirety
Renumber: all subsequent subsections

10. Page 5, line 18.
Strike: section 8 in its entirety
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- SPECTAL REPORT: CONTINUING PARTICIPATION IN SOCIAL SECURITY

The following report is reprinted from the October, 1976 issue of College and University Business Officer, the newsletter
of the National Association of College and University Business Officers (NACUBO). It was written by William T.
Slater, vice president, and Thomas ]. Cook, research assistant, of Teachers Insurance and Annuity Association (TIAA)
and its companion organization, College Retirement Equities Fund (CREF). TIAA-CREF are nonprofit service
organizations that provide retirement and insurance benefit plans for colleges, universities, independent schools, and

related educational and scientific institutions.

Unlike nearly all other American employers, private, non-
profit organizations and units of state and local government
enter the social security Old Age, Survivors,’” Disability and
Hospital Insurance benefits program (OASDHI) on a volun-
tary basis. Once entered, they have the option of dropping out
after a minimum period of participation (five years for public
employers and eight for private nonprofit organizations) and
a two-year waiting period preceded by a notice of intent to
withdraw.

Nonprofit and state and local employers were originally
exempted from participation because of questions of whether
the federal government could legally tax such employers.
Since voluntary participation became possible, in the early
1950s, 90% of the employees of nonprofit organizations
(roughly 3.6 out of 4 million) and 70%6 of the employees of
state and local governments (some 8.4 out of approximately
12 million) have become covered. About one-half of one
percent of these covered employees have had their participa-
tion terminated.!

Recently, social security tax increases and widespread pub-
licity about decreases in the trust funds have stimulated inter-
est in the withdrawal option. Although we do not know of
any educafional institutions that have dropped out, budget-
conscious administrators on college campuses are beginning
to show some interest in considering the feasibility of this
option. The purpose of this article is to review some of the
pitfalls and risks for both employers and employees in drop-
ping out of social security.

Financial Stability of Social Security

Charges that social security benefit payments will soon be
in jeopardy stem in part from confusing the operations of
the trust funds in the financing of old-age benefits with the
financing of benefits under pension plans.? Social security is
a “pay-as-you-go” income transfer system, not a funded sys-
tem: today’s workers support the current retired generation
with their tax contributions, with the expectation that their
turn to receive benefits will come and that taxes will be col-
lected from future workers to provide the benefits stipulated
by law at that time. In addition, social security benefits in-
corporate “social criteria” through weighting benefits in favor
of lower-paid workers and providing much higher benefits for
workers with eligible dependents than for those without,
although all employed workers pay at the same tax rate.

The social security system does not require a large reserve
fund because it operates as a national system that assumes a
continuing and sufficient flow of new entrants. There was
never any intention that the trust funds should accumulate
reserves comparable to the actuarial reserves of pension pro-
grams. The trust funds accumulate from money derived each
year from an excess of receipts over disbursements and ad-

ministrative expenses, with the bulk of annual payroll taxes
disbursed currently as benefit payments. The trust funds act
as a buffer that is available to absorb the initial added ex-
penses of benefit increases and to compensate for decreases
in social security tax receipts during periods of high un-
employment. i

The system is, however, currently confronted by two prob-
lems, one short range and one long range.

Short-Range. As a result of recent economic conditions (a
high rate of inflation, a high level of unemployment, increased
disability claims, and recent benefit increases) current receipts
could, if no action were taken by Congress. soon fall below
current benefit pavments and expenses by amounts greater
than the trust,funds could cover. This financing problem can
be corrected with a small increase in the employer-employec
tax rate, or, as has been proposed, by applyving the present
hospital insurance tax (Medicare, Part A) to support the old-
age benefits and using general revenucs to finance the hospital

.TIAA believes that an institution giving careful con-

sideration to the economic security of both present and
future emplovees, to its needs in recruiting and retain-
ing staff, and to the limits of its own financial resources,
will recognize the considerable ralue of social security
as a base for its staff benefits program.

insurance benefits. Past congressional actions have maintained
the buffer function of the trust funds, and there is no reason
to doubt that this will continue. )

Long-Range. The 1972 Amendments introduced, apparently
unintentionally, a double application of the cost-of-living in-
crease. This resulted in a sharp rise in projected future costs
and an accompanying change in the traditional ratio of the
old-age benefit to final average s$alary that within a few
decades could produce old-age benefits higher than preretire-
ment earnings levels. It also seems likely that Congress will
act within the next few years to rectify the longer-range
financing problem. A correction, generally referred to as
“decoupling,” would reduce projected long-range costs and
restore initial benefit amounts for future newly retired bene-
ficiaries to about the traditional percentages of final average
salary.

In summary then, social security is not going broke, since
Congress can be expected to pass legislation to deal with the
financial problems. This brings us to the many other matters
that should be cénsidered by any institution studying the
question of dropping out. For example, are there provisions
and features of social security that cannct be duplicated?
Would employers and employees be helped or harmed by
withdrawal? Could they get a better buy t=rough private in-
surance? These and other points are discussed below.
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Tax-Free Benefits

One valuable feature of the social security program often
overlooked is the fact that benefits are received tax-free. There
is a considerable dollar value to this “hidden” part of the
benefits. Any attempt to replace or equal the old-age benefit,
such as with annuity contracts or a state retirement system,
would have to aim at providing an after-tax benefit equal to
the social security benefit.

Cost-of-Living Benefit

Another important feature of social security, rarely found
in pension plans, is the cost-of-living escalator, added to the
program by the 1972 Amendments.? In the few pension plans
that have escalators, there is usually a ceiling on annual benefit
increases, such as 3% or 4%. It should be emphasized that
the social security cost-of-living provision is open-ended, with-
out a benefit ceiling. So far, it has produced benefit increases
of 8% in 1975 and 6.4% in 1976,

Any cost-of-living escalator for retirement benefits is ex-
pensive. A rough rule of thumb is that for each 1% of annual
escalator guaranteed to retirees for life, about 10% is added
to the total cost of a pension plan. For example, the total cost
of a pension plan is increased by about 40% if the plan is
to increase benefits by 4% each year in retirement, 505 if
the increase is to be 5% a year, etc.

Who Pays for Social Security?

There is a real possibility that dropping out would have the
ironic effect of excluding emploYees from the benefits of a
program they might nevertheless be supporting in the future
through their federal income taxes. The 1975 Social Security
Advisory Council recommended that hospitalization (Medi-
care, Part A) benefits be paid for out of general revenue

Under present law, once coverage has been terminated
for a non-prefit or public employer, the employer cannot
again provide social security coverage for its employees
.. . even if re-entry is desired by future administrators
and by every one of its employees.

-

funds. Voluntary Medicare (Part B),.which covers physicians’
and other services not included in Part A, is already financed
by “premiums” from enrollees with matching contributions
from the federal government. Every year Congress considers
bills that propose use of general revenues to support social
security benefit payments, and there are increasing indications
that Congress may prefer such support to further increases
in employer and employee contributions.

With or without general revenue support, there is the point
made by some that wage taxes (such as social security taxes)
are actually borne by consumers. To the extent that the em-
plover’s cost of social security is passed through to consumers
ziong with other labor costs, this results in consumers paving
for social security, through the prices of goods and services,
whether they are covered by the program or not.
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No Re-entry

Under present law, once coverage has been terminated for
a nonprofit or public employer, the employer cannot again
provide social security coverage for its employees. If a col-
lege, university or school drops out, there can be no re-entry
for it under present law even if re-entry is desired by future
administrators and by every one of its employees. This rule
is particularly important in light of the possible use of general
revenue financing and the potential for future increases in
the scope of benefits under Social Security.

An Expected Benefit

Employers who drop out may face difficulties in hiring new
employees under conditions that do not include social security
as part of their benefit program. A potential new employee
considering two or more otherwise similar offers of employ-
ment might well hesitate to join an emplover who was perma-
nently out. No employee knows for sure how long he or she

There is a real possibility that dropping out would have
the ironic effect of excluding employees from the bene-
fits of a program they might nevertheless be supporting
in the future through their federal income taxes.

will stay, and absence of social security coverage could mean
a considerable sacrifice of personal and family security.

Present employees, even those who are “fully insured.” have
much to lose from dropping out. A fully insured status (ten
or more years of covered employment) entitles the worker
to some benefits, but not to full benefits if there are sub-
stantial gaps in coverage.! The benefits formula is based on
average covered wages earned over an entire working lifetime.
Years of noncoverage are counted in the formula as vears of
zero earnings, thus lowering the average. Also, Robert J.
Myers, former chief actuary of the social security svstem, has
aptly noted: “It is not generally understood that employees
who are nearing retirement age when coverage is dropped
will suffer a reduction in their social security benefits tecause
of lack of coverage during those few, final years before retire-
ment, which would be far greater in actuarial value than taxes
they might save by dropping out of the System.”?

Since the amount of social security survivors’ benefits is
also based on average covered wages, for persons already
fully insured..years of noncoverage reduce their survivors’
income protection as well as their own future social security
retirement income. Employees not yet fully insured—gen-
erally younger staff members with the greatest need for fam-
ily protection—would not be eligible for any survivor benefits
within two years of the date their participation was terminated.

Dropping out would also mean that employees, present and
future, who had already met the eligibility requirements for
social security disability income would lose this coverage
entirely in five years from the time their participaticn termi-
nated. Once lost. eligibility for the disability benefits could
not be regained bv employees who shifted jobs to c:zzr em-

five-year period.
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OASDHI BENEFITS

The Social Security Old-Age, Survivors', Disability,
and Hospital Insurance Benefits in brief:

Old-Age benefits—payable to a retired worker and to
a worker’s wife or dependent husband. A person now
retiring at age 65 can receive a maximum annual tax-
free social security retirement benefit of about $4,700,
or $7,000 a year if eligible for a couple’s benefit,
assuming an earnings history at or above the OASDHI
earnings base. Future maximum benefits will be even
higher as the CPI escalator and average covered
earnings increase.

Survivors’ benefits—in case of the worker’s death,
income for spouses with eligible children in their care,
for eligible children; and for elderly widows. For a
widow or widower with two young children the
survivors benefits can be the equivalent of as much as
$150,000 of life insurance.

Disability benefits—income for a disabled worker
under age 65, with added amounts for eligible spouse
and children. For a young eligible employee who
becomes totally disabled these disability benefits can be
as much as $6,000 a year, or as much as $11,000 a year
if the employee has a spouse and two children, not
including the automatic benefit increases related to
inflation; and all of the benefit is tax free.

Hospital insurance—in old age and for disabled
workers. Everyone who is fully insured for old-age social
security benefits at age 65 is automatically entitled to
the hospital insurance of Medicare, Part A, without
further charge, since it is financed through a portion of
the regular employer-employee social security tax.
Persons not eligible for the hospital insurance coverage
beginning at age 65 can then purchase it at whatever
the current premium level happens to be. The premium
for such coverage has increased by 36% since 1973,
from $33 to $45 a month.

Can You Duplicate Social Security?

It is sometimes argued that covered employees—particularly
younger people—would do better financially if their money
were placed in a pension plan, an annuity contract or per-
sonal investments rather than social security. Actually, it is
impossible to compare the costs of social security with pen-
sion or insurance plans. As pointed out earlier, there is really
no way to compare a social program of income transfers with
an actuarially sound insurance or annuity plan. There are
basic differences that arise from the social concepts of social
security: its weighting in favor of lower incomes, its non-
taxability of benefits, its open-ended cost-of-living escalator,
and of course the varied array of social security benefits
themselves.

A major part of the problem of trying to duplicate or esti-
mate the cost of social security benefits is that the program
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has experienced many dramatic changes over the years and
is likely to continue being changed. Survivors’ benefits were
not part of ‘the original legislation: disability benefits were
added in 1954 and extended further in 1958, and Medicare
was added in 1965; average monthly payments to retired
workers increased 137% between 1964 and 1974. No one
can say what future changes will be made—perhaps the addi-
tion of national health insurance for persons of all ages—
but it is certain that any attempt to hypothesize a set of
benefit substitutes today would result in a static model with-
out applicability to future changes.

Although side-by-side comparisons are out of the question.
we have developed some cost estimates in the hope that
figures which reflect the cost of pension benefits approximat-
ing no more than the system provides as presently structured
would be helpful as a general guide. It is estimated, based on
an inflation rate of 3% a year, that to purchase an annuity
to replace just the old-age portion of the social security benefit
for an unmarried, 30 year old male would require a yearly
outlay of about 18¢ of covered earnings from age 30 to
age 65.6

The cost of buying the 30-vear-old an annuity to equal the
couple’s benefit at age 65 jumps to roughly 31 of salarv.
{The total OASDHI tax rate (employer plus emplovee) is
presently 11.7% of covered earnings.] Older employces who

Employers who drop out may face difficulties in hiring

"new employees under conditions that do not include

social security as part of their benefit plan.

dropped out with fully insured status would reccive some
benefit from social security when they reached age 65. The
costs for replacing the lost portion of the benefit are less for
them than for the 30-year-old, but_are nevertheless substantizl.

For an unmarried, fully insurcd male who drops out a:
age 40, providing the lost portion of the primary insurance
amount (PIA) at age 65 would require about 13¢: of cov-
ered salary or 22% of covered salary for the couple’s benefit.
Percentages for 50- and 60-year-old drop-outs would be higher
than for the 40 year old employee because of the shorter time
remaining to retirement for the tunds to earn interest. At-
tempting to replace survivors’. disability, and hospital insur-
ance would be an additional expense.

These estimated replacement costs would of course be in

- -addition to the contribution rates of the employer’s existing

pension plan. Since most institutions with TIAA-CREF re-
tirement plans are already contributing a combined emplover-
employee rate of at least 10% of salary toward pension
benefits. adding the cost of substitute social security benefits
would be prohibitive. Moreover, under ERISA rules the maxi-
mum amount that may be contributed to an emploves’s
“defined contribution” annuity contract within any one year
without being taxable as current income to the employee is.
cenerally, the lesser of 25 of salarv or the maximum ex-
ciusion allowance under the previous law (the old 2177 ruiz:.
including annuity contributions under the regular pian.
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The limitation on tax-deferral is not the only ERISA prob-
lem involved in establishing a pension or insurance plan to
replace social security benefits. ERISA imposes strict require-
ments for reporting and disclosure of plan provisions as well
as requirements governing participation, vesting, benefit ac-
crual, funding, and fiduciary responsibility. Separate welfare
plans providing disability, survivor, and medical benefits also
must meet prescribed reporting, disclosure and fiduciary re-
quirements under ERISA. Attempts to replace social security
with other programs would subject employers (presently only
private institutions) to all of these regulations for benefits
not now covered by ERISA. By contrast, the employer faces
none of them under social security.

In addition to limits imposed by ERISA, employers could
expect to run up against other restrictions in attempting sub-
stitutes. As noted elsewhere, the life insurance value of social
security survivor benefits is high, reaching as much as $150,-
000 under present law. Attempting to provide these benefits
by group life insurance may pose a legal problem. In many
states, insurance laws limit the amount of group life insurance
that can be provided by an employer, often to two or two-
and-one-half times salary, or to a specific dollar amount well
below the value of the social security survivor benefits. Some
employers would therefore find that these survivor benefits
simply cannot legally be replaced through group life insur-
ance. Also. the Internal Revenue Code specifies that when-
ever more than $50.000 of group life insurance is provided
an individual, the premium for insurance above that amount
must be included as taxable income to the employee.

Congressional Action

The possibility of Congressional action to further discourage
& prohibit OASDHI withdrawals cannot be overlooked. The
Social Security Administration has estimated that just for the
employees of New York City there would be a $3.1 billion
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loss in contributions and interest to the trust funds during
the period of 1978 through 1982 if their coverage is termi-
nated in March 1978.7 The concept of a national income
transfer system such as social security assumes universal par-
ticipation across society and across generations, There is
some question of the propriety of public or private educational
institutions opting out of a national program on the strength
of a special concession that originated a quarter of a cen-
tury ago because of their historical exemption from federal
taxes.

The commissioner of the Social Security Administration
has stated that consideration of increased withdrawals may
well lead to a re-examination of the public policy on which
the present coverage provisions are based. “We are very
much concerned,” he has observed, “about-the effects that
these terminations have on the benefit protection of workers
whose coverage is terminated and on the financial and pro-
grammatic integrity of the Social Security trust funds.”$

To prevent crippling losses of revenues, it is likely that
Congress will consider proposals that coverage be made com-
pulsory for all employees, including currently exempt govern-
merit emplovees. The 1975 Advisory Council on Social Se-
curity recommended that Congress immediately begin de-
veloping ways of making the system applicable to virtually
all gainful employment. Of course this and other proposals
being made will face opposition, but the point to bear in mind
is that Congressional committees are already seriously con-
sidering all aspects of the withdrawal process and its implica-
tions for the future of social security.

TIAA believes that an institution giving careful consideration
to the economic security of both present and future employees,
to its needs in recruiting and retaining staff, and to the limits
of its own financial resources, will recognize the considerable
value of social security as a base for its staff benefits program.

1. U.S. Congress, House, Background Material on Social Security Coverage of Governmental Employees and Employees of Nonprofit Organizations, Subcommit-
tee on Social Security. 94th Congress, Second Session (April 26, 1976), pp. 3, 22.

2. There are three trust funds—for old-age and survivors® insurance, disability insurance, and hospital insurance—which are respectively financed by tax rates of
4.375%, 0.575% and 0.9¢ to make up the total 5.85% rate levied on both employzes and employcrs. .

3. The monthly benefit is increased in June of any year in which the Department of Labor’s Consumer Price Index shows an increase of 3% or more as meas-
ured from the first quarter of the preceding year or since any other quarter of the previous year fcr which Congress legisiated a benefit increase to the first quar-
ter of the year in guestion.

4. To be “fully insured” a person must have at Jeast one quarter of coverage for each calendar yvear (4 quarters) elapsing after 1950, or. if lates, after the year
in which he attained age 21. A person who has 40 quarters of coverage is fully insured for life. To be “currently insured” a person must have at least 6 guarters
of coverage during the full 13-quarter period ending with the calendar quarter in which he died. most recently became entitled to disability benefits, or became

entitled to retirement benefits.
5. Employee Benefit Plan Review, (June 1976}, p. 62.
6. Cost estimates are based on the following assumptions:

Initial Salary: $15,300 per year
Future Salary Increases: 5% per year to ags 65
Future Wage Base Increases: 5% per year

Future CPI Increases: 3% per year

Interest Rate: 6% per year

A-74 mortality tatles set back 1.0 years
for males and 2.5 vears for females

Cost of the old-age replacement benefit (PIA) for single employees and for married employees whose spouses qualify for benefits in their own right will
vary resulting from the requirement of different tax tables for married and single persons in caiculating the tax free benefit and the differences in male and
female longevity. In examples given in the text, the calculations assume current tax tables are arplied in future years and a private pension plan income equal
to the PIA is received. Cost of the old-age couple’s replacement benefit includes the PIA plus S¢7c assuming the presence of a wife/dependent husband qualify-
ing for the spouse’s benefit at age 65.

The 30-year-old employee is not assumed to have achieved fully insured status; for the 40-, 50-, and 60-year-old employees, coverage is assumed since the
jater of 1950 or attainment of age 21.

7. U.S. Congress, House. Background Material on Social Security Coverage, p. 5.
8. Statement of James B. Cardwell, Commissioner, Social Security Administration. before the S_-committee on Social Security of the Committee on Ways and
Means, House of Representatives, Monday, April 26, 1976, pp. 1-3, (mimeographzc).

Mortality Table:
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WITHDRAWALS FROM SOCIAL SECURITY COVERAGE

Only the governmental entity can formally initiate action to terminate Social Security
coverage: The employeé has no legal control over the state’s action nor does the stufe or any
of its political subdivisions have to notify employees of any action to withdraw. The only
stipulations that the state or political subdivision must meet are as follows:

o  The unit must have been covered under the program for at least five years.

o  After the formal announcement to terminate is made, a two-year waiting period is
necessary before termination becomes effective.

@  Once the governmental unit withdraws, it may not reenter the program.

Until 1972, most withdrawals were initiated by employee groups in small governmental
units. However, the recent trend is for the governmental unit to initiate the withdrawal
irrespective of employee desires or needs. One motivating drive behind this activity by state
and local employers is the desire to ease financial deficits. When a governmental unit
terminates coverage, substantial money is saved and the pressures of finding new tax dollars
are temporarily eased. :

While such maneuvering may seem to offer savings, employees cannot passively stand
by while a major portion of their fringe benefits package goes down the drain. In fact, if a
governmental unit opts out of coverage, with or without the employees’ sanction, benefit
coverage similar to that available under Social Security is certain to be negotiated with
employers, probably at a substantial increase in cost.

Few terminations of coverage accurred during the 1950°s and 1960’s, and until 1975
the number of state and local employees brought under coverage cach year always exceeded
terminations. In that year, however, the number of positions newly covered exceeded the
number of positions ternmiinated by only 1,905. By December 1977, coverage was termi-
nated by another 210 entities employing about 75,000 workers.

California leads in the number of terminations. In that state the Social Security cover-
age of 24,500 public employees (not including teachers) had been terminated as of Decem-
ber 1975 and the termination of the coverage of an additional 33,600 employees is pending,

No state has yet terminated the coverage of all state employees, but Alaska has notified

HEW of its intent to do so effective December 31, 1979. To date, terminations of coverage
have affected more teachers in Texas than in any other state.

Motivation Behind Termination

In 1965, total employer-employee costs were $403.20 per vear; and the benefits,

compared to those of private plans, were considered excellent. In 1979 the total employer-

employee contribution for an employee earning $15,300 was $1,875.78, and the amounts
are projected to increase in the future. With inflation and the proportion of retired persons
rising in relation to the number of workers paying into the pool, costs are projected to

escalate. New revenue may need to be generated by placing a lid on benefits, paying part of

the cost out of general tax revenues, or using any other method. If no additional revenue is
found, costs will climb steadily at least until the year 2050.



When a state terminated Social Security coverage in past years, it was often because of
public employee pressure. Individuals who desire to terminate their coverage are usually those
who have been covered long enough under the program to meet the earnings requirements
for Social Security benefits and who are, therefore, eligible for benefits without paying
further contributions. It seems to be to their financial advantage to withdraw from Social
Security and purchase other protection with the money that would otherwise be paid into
the Social Security program.

Other employees wish to withdraw from Social Security because they have liberal staff
retirement protection and expect to qualify for Social Security benefits on the basis of
credits carned in secondary jobs or in covered work performed after retirement from state
or local employment.

More recently, however, severe financial difficulties have led state and local entities to
consider termination of coverage as a way of reducing government costs.

The Law Governing Withdrawals

Before the 1950 amendments to the Social Security Act, employment by a state or its
political subdivisions was not subject to coverage under Social Security. However, the Act,
which became law on August 28, 1950 (P.L. 734), made such service eligible for coverage in
accordance with the provisions of a new Section 218.

Since the original enactment of Section 218 under the 1950 amendments, subsection
(g) of Section 218 has remained unchanged, as follows:

Termination of Agreement

(g) (1) Upon giving at least two years’ advance notice in writing to the Administrator, a
State may terminate, cffective at the end of a calendar quarter specified in the notice, its
agreement with the Administrator either—

(A) in its entirety, but only if the agreement has been in effect from its effective date for
not less than five years prior to the receipt of such notice; or— '

(B) with respect to any coverage group designated by the State, but only if the agree-
ment has been in effect with respect to such coverage group for not less than five years
-prior to the receipt of such notice.

(2) If the Administrator, after reasonable notice and opportunity for hearing to a State
with whom he has entered into an agreement pursuant to this section, finds that the State
has filed or is no longer legally able to comply substantially with any provision of such
agreement or of this section, he shall notify such State that the agreement will be
terminated in its entirety, or with respect to any one or more coverage groups designated
by him, at such time, not later than two years from the date of such notice, as he deems
appropriate, unless prior to such time he finds that there no longer is any such failure or
that the cause for such legal inability has been removed.

(3) If any agrecment entered into under this section is terminated in its entirety, the
Administrator and the State may not again enter into an agreement pursuant to this
section. If any such agrecment is terminated with respect to any coverage group, the
Administrator and the State may not thereafter modify such agreement so as to again
make the agreement applicable with respect to such coverage group.

i1



Congress Looks at the Problem

Late in April 1976 Congressional hearings were held in Washington, DC, where repre-
sentatives of units of state and local government and their union representatives argued for
and against making coverage under Social Security mandatory.

The hearings were held by the Subcommittee on Social Security of the Committee on
Ways and Means in the U.S. House of Representatives, and it appears almost certain that
some type of legislation directed at solving the problem of coverage in the public sector will
be forthcoming.

Compulsory coverage. The 1975 Advisory Council on Social Security urged that all
employment not covered under Social Security, including state and local employment, be
mandated under Social Security. However, the states are generally opposed to this not only
because of cost considerations but also because many employers whose employees are not
now covered under Social Security would have to modify their staff retirement systems to
take the additional cost of Social Security coverage into account. In addition, an unresolved
constitutional question exists as to whether the federal government can levy a Social Secu-
rity tax on employment by states and their political subdivisions.

Coverage of employees under the self-emplovient provisions. Under this alternative all
employees not covered under Social Security would be compulsorily covered under the
self-employment provisions of Social Security. (Precedents for the treatment of employecs
as self-employed persons do exist.) This alternative would eliminate the problems of wind-
falls and gaps in protection and would probably discourage employees from secking termina-
tion of coverage since Social Security self-employment contributions are higher than em-
ployee contributions.

One problem, however, is that Social Security trust funds would suffer since the
self-employment contribution rate is only 68 percent of the combined employer-employee
contribution rate. This approach also would encourage employers to terminate coverage
since they would not have to contribute Social Security funds. In addition, states would
have no incentive to extend coverage to additional employee groups.

Still another problem is that cmployees would probably object to their contribution
costs. Most employees not now covered by Social Security are covered under and pay
contributions to a state or local retircment system. Adding Social Security coverage would
require the employees to make substantial total contributions. Further, the combined bene-
fits payable under the two programs might be higher than an meloyee s former salary.

Offset of Social Security benefits. Another alternative would be to reduce the Social
Security benefit payable to a person who was also entitled to a staff retirement pension
based on employment not covered under Social Security. This would solve the problem of
windfall benefits. Unfortunately, it has proved virtually impossible to find an offset method
that would produce equitable results and would not involve insurmountable administrative

~difficulties.

Ways To Discourage Termination

Repeal termination provisions. Section 218(g) (D —reprinted in the preceding sec-
tion—might be repealed, so that under the law no current agreement could be terminated
and future coverage agreements would be permanent. Of course, whether this provision
could be altered unilaterally is also a question. Alternatively, all coverage agreements could
be terminated, and the states could negotntc new agreements that would not inctude a right
to terminate coverage for employee



All things considered, any legistation to foreclose termination would probably acceler-
ate rather than inhibit termination of coverage.

Freeze employee benefits. If benefits were frozen at the time of termination, employeces
would not enjoy the future advantages of general benefit increases or liberalization in
protection. However, seriously impairing the protection of many employees would run
counter to the basic philosophy of Social Security —that of preventing dependency. This ap-
proach also presents serious administrative difficulties.

Legislate more restrictive termination conditions. The conditions for termination could
be made more restrictive by legislation rather than by rencgotiation of the state coverage
agreements., For example, a referendum in which a majority of employees had to vote for
termination of coverage could be required before the state entity could terminate coverage.
Or, an independent actuary might be required to certify that the total protection (from all
sources) provided for the group would not be impaired because of termination.

The major problem here might be the issue of whether the provision altered the terms
of the state’s coverage agreement without the state’s consent.

Withhold from federal grants to the states excess costs to the Social Security frust
funds. The amount of the windfall benefits paid to employees for whom coverage was
terminated could be withheld from federal grants or other federal revenues given to the
state. (Social Security bencfits paid to the workers involved would not be affected.)

Withholding federal monies, however, would deprive some individuals of needed aid
from social welfare programs. Incentives for employees to seck termination would not be
reduced, and the states would only be partially deterred from seeking termination for
financial reasons. :

In addition, an accurate estimate of the amount of the windfall would be difficult to
obtain, and strong disagreement would probably exist on the proper amount of adjustment.

£ * * ES £

The preceding arguments on ways to discourage termination or otherwise address the
problem of withdrawals have been excerpted from a document prepared by the Subcom-
mittee on Social Security. The National Education Association has not at this time officially
supported any federal solutions and presents the preceding for information purposes only.
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ARGUMENTS FOR AND AGAINST SOCIAL SECURITY COVERAGE

Social Security coverage is complex, and weighing the advantages and disadvantages of
the program is not a clear-cut, either-or situation. Valid comparisons of Social Security and
other retirement plans or insurance policies are difficult to make because the program can
be changed at Congressional will by federal legislation.

Most comparisons overemphasize the financial advantages of termination. Withdrawing
from the system and signing up with another plan may only save money temporarily,
because it is likely that the private carriers would eventually raise their costs. Also, interest
rates flucuate and could adversely affect other investments made with “Social Security”
money.

Nonetheless, making comparisons based on what the Social Security system is today,
the consensus of retirement experts is as follows:

o If teachers are currently covered, the coverage should be maintained. The benefits
provided— espec1a11y Medicare—would be nearly impossible to duplicate at the
same low price.

o If teachers are not covered, their supplemental benefits package should include
programs partially resembling those of Social Security. When a group decides to
seek coverage, the effect the Social Security benefits would have on present
benefits of the state or local retirement system must be analyzed carefully.

Although the following list is not exhaustive or overly detailed, it should provide a base
from which an education association can analyze its own particular situation. Appendices B
and C will also be helpful. Keep in mind that nearly every advantage can be turned into a
disadvantage and vice-versa, depending on your viewpoint.

Arguments for Social Security Coverage
@  Since coverage is almost universal, it provides sccurity against the loss of credits
through mobility. This portability of benefits is not presently possible among
teacher retirement systems.

@  The programs of Social Security cannot be offered by private carriers at a similar
. price. :

e The retired worker benefit plus a spouse’s benefit exceed the average benefit
payable from retirement systems to which teachers belong.

e  Medicare benefit equivalents generally are not available to teachers.

e  General revenue funds may be used to finance Social Security. If this happens, all
teachers would be helping to finance the system, whether or not they receive
benefits.

e  Social Security benefits represent a national standard for all workers.

e Extended Social Security coverage would decrease welfare and old-age assistance
costs, although this might not be true in the majority of teacher cases.



Low-income and young workers receive survivor and disability benefits that sub-
stantially exceed their level of contributions and wages. ’

~Survivor benefits for widows and children are excellent.

Benefits are exempt from taxes.

Many retirement systems to which teachers belong do not provide adequate bene-
fits. Social Security can supplement these benefits and raise them to acceptable
levels.

Social Security could become the vehicle for a national health insurance program.

The federal government may assume a large portion of the costs of Social Secu-
rity. Money from state sources could be freed for other uses.

Retired worker benefits are adjusted upward as the cost of living increases.

“Spouses” offset” due to a noncovered government pension would not apply if
Social Security coverage were maintained.

Arguments for Not Having Social Security Coverage

[

The governmental unit has the unilateral authority to withdraw from coverage.
Employees have no official opportunity to protest the employer’s termination of
coverage.

Employees may be able to get the same benefits at a lower cost, or highe'r benefits
for the same cost.

Social Security payroll taxation is continuously rising. There is a limit to what
both employees and employers can pay to Social Security and yet still participate
in a separate state or local teacher retirement system. Thus, in the long run Social
Security taxes may force legislatures to reduce benefits from the retirement sys-
tem.

Many Social Security benefits are sexually discriminatory, particularly .in respect
to survivors of women teachers.

Upon reaching age 62 or 65 many married women teachers become eligible for
one-half of a covered husband’s benefit. Thus, through separate employment, a
working woman pays the same tax for one-half of the benefit. (However, the
spouse’s benefit will be offset by public pension benefits for those retiring after
1982.)

Social Security taxes are nonrefundable when the worker leaves covered em-
ployment.

Many teachers are covered under Social Security because of their nonteaching
employment.

Social Security benefits may be reduced at any time by an act of Congress.

15
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OFFICE OF PUBLIC INSTRUCTION

STATE CAPITOL Ed Argenbright
HELENA, MONTANA 59601 Superintendent
(406) 149-3095

January 28, 1981

To: Members of the louse Education Committee
From: in&ﬂl\ﬁaijohnson, Director Special Lducation Unit
Re: House Bill 333

"A bill for an act entitled: "An act to define the terms least restrictive,
less restrictive and appropriate public education" as they relate to the laws
governing the habilitation of handicapped persons in the State of Montanajg

amending Sections 20-7-401, 53-20-102 and 53-21-102, MCA."

The Office of Public Instruction would like to address the education
committee specifically on Section 20-7-401 although we feel supportive in
having the statutes in 53-20-102 and 53-21-102 MCA coincide with definitions

found in 20-7-401.

The new section page 1, line 15-18 (1) "Appropriate public cducation'
definition is t n from Section 504 of the Rehabilitation Act of 1973. The
comments in Subpart D- preschool, elementary and secondary education #23.

"Section 84.33(b) concerns the provision of appropriate educational services to

handicapped children. To be appropriate, such services must be designed to
2 vl . & -

meet handicapped children's individual educational needs to the same extent

that those of nonhandicapped children are met."

The committee may wish to amend the language to be consistent with 504

to avoid any misinterpretation.

Concerning the new definition of "least restrictive" and "less restrictive"

on page 3, line 17-21, the education committee should be informed that there is

Stfvmarive Aetisii .~ EEQ Fmployer



Members of the House Education Committee
January 28, 1981
Page 2

no mention in the 504 regulations of least restrictive nor have the federal

offices dealing with PL 94-142 attempted to define least restrictive.

The principle of least restrictive placement rests on the policy of
individualized or appropriate education. This principle is a technique for
achieving individually appropriate education and should be viewed in that
context. What is restrictive or inappropriate for one person may not be

restrictive or inappropriate for another.

These required proceduresare found in PL 94-142.
"To the maximum extent possible, handicapped children should be

educated with children who are not handicapped.

Removal of a handicapped child from the regular educational environment
occurs only when the nature or scvevity of the handicap is such that
education in regular classes with the use of supplementary aids and

services cannot be achieved satisfactorily.

Each public agency shall insure that a continuum of alternative

placements is available to meet the needs of handicapped children.

The handilcapped child's placement is determined at least anaually

and is based on an individualized education program.

The placement is as close to the child's home as possible.

Unless the handicapped child's individualized education program
requires some other arvangements, the child is educated in the school

he or she would attend if not handicapped.

In selecting the least restrictive environment, consideration is

given #2¢ any potential hormful effect on the c¢hild or on the quality

of servireg wh

ich he or she necds.



Members of the House Education Committee
January 28, 1981
Page 3
Where a handicapped child is so disruptive in a regular classroon

that the education of other students is significantly impaired, the

needs of the handicapped child cannot be met in that environment.

To the maximum extent possible, a handicapped child should partici-
pate with nonhandicapped children in nonacademic and extracurricular

services and activities."

The Office of Public Instruction supports the concept of least restrictive
environment as has the State of Montana in their committment to special
education services. We feel the legislature has taken measures to ensure that
each child who has special education needs is provided with the opportunity to
receive appropriate services at public expense suited to those individual needs.
We also feel the education committee recognizes the necessity for a flexible

program of special education and for the frequent reevaluation of needs.

Because of this need for flexibility in programming for each unique child,

we would ask for an amendment to line 20, page 3.

This amended sentence should read:
"The terms do not refer onlv to the location of services but Lo the

actual restrictions placed on the individual."

The minor change would give all those involved the continued [lexibility

needed to assure that the needs of the handicapped are being met.

We thank the committee for their time and consideration in this matter and

appreciate your support of handicappped individuals.
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staff for advice and guidance both on struc-
tural modifications and on other ways of
meeting the program accessibility require-
ment.

Paragraph (d) bas been amended to re-
quire recipients to make all nonstruciural
adjustments necessary for meeting the pro-
gram accessibility standard within sixty
days. Only where structural changes in fa-
cllities are necessary will a reciptent be per-
mitted up to three years to accomplish
program saccessibiiity. It should be empha-
sized that the three-year time period Is not
a walting period and that all changes must
be accomplished as expeditiously as possible.
Further, 1t is the Department’s bellef, after
consultation with experts In the field, that
outside ramps to budldings can he con-
structed guickly and at relatively low cost.
Therefore, it will be expected that such
structural additions will be made promptly
to comply with § 84.22(d).

The regulation continues to provide, as
did the proposed version, that a rec!ple.nt
planning to achieve program accessibility
by making structural changes must develop
@ transition plan for such changes within six
months of the effective date of the regulation.
A number of commenters suggested extend-
ing that period to one year. The Secretary
believes that such afi extension is unneces-
sary and unwise. Planning for any necessary
struciural changes should be undertaken
promptly to ensurs trat they can be com-
pleted within the three-year period. The ele~
ments of the transition plan as required hy
the regulation remain virtually unchanged
from the proposal but §84.22(d) now in~
cludes & requirement that the reciplent make
the plan available for public jnspection.

Several commenters expressed expressed
concern that the program accessiblility
standard would result in the segregation of
handicapped persons in educational institu-
tions. The regulation will not be applied to
permit such a result. See § 84.4(c) (2) (iv),
prohibiting unnecessarily separate treat-
ment; § £4.25, requiring that students in ele-
mentary and secondary schools be educe’ed
in the most integrated setting eppropriate
to thelr nceds; and new $ £4.43(d), arplying
the same standard to pestsecondary educa-~
tion.

We have tecetved some comments from or-
ganizatlons of hendlcapped persons on the

gubject of requiring, over ann sxtended period.

of tbne, & verrier-tree environment—that is,
requiring the removal of ail architectural
parriers in existing facilitles. The Depart-
ment has considered these comments but
has decided to take no further action at
tnis time concerning these suggestions, be-
lieving that such action should conly be con-
stdered in light of experience In m'}plemcnc—
ing tho program accessibility standard.

21. New construction. Section 84.23 re-
quires that all new focilities, as well as altera-
fions that could afiect access to and use of
existing facilities, be designed ond con-
structed in a manner so as to make the facil~
1ty accesslble to and usable by handicapped
persons. Section §1.25(a) has been amended
go that it appllcs to each newly cou-
structed facllity if the construction was
commenced after the effective date of the
regulation. The words *4¢ construction has
commenced” will be considered to mean “if
groundbreaking has taken place.” Thus, & re-
cipient wil not = required to elter the
design of & facllity that has progressed be-
yond groundbreaking prior to the effective
date of the regulation.

* paragraph (b) requires certain alteratlons
%0 conform to. the requirement of physical
accessiblilty in paragreph (a). I an altera-
tiom 13 undartakxen o a portion of a bullding
the ecceasibility of which could be tmproved
by the manner ta which the aiteration 1s car-
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ried out, the alteration must-'be made in that
manner. Thus, if a doorway or wall is belng
altered, the door or other wall opening must
be made wide enough to accommodate wheel-
chairs. On the other hand, if the alteration
‘consists of altering cellings, the provisions of
this section are not applicable because this
alteration cannot be done in a way that af-
fects the accesstbility of that portion of the
building. The phrase “to the maximum ex-
tent feasible” has been added to allow for
the occasional case In which the nature of
an existing facility is such as to make it im-~
practical or prohibitively expensive to reno-
vate the building In a manner that resuits
in its being entirely barrier-free. In all such
cases, however, the alteration should provide
the maximum amount of physical accessibil-
ity feasible.

As proposed, §84.28(c) required compli-
ance with the American National Standards
Institute (ANSI) standard on building &ac-_
cessibility as the minimum necessary for
compliance with the accessibility require-
ment of §§84.23 (a) and (b). The relerence
to the ANSI standard created some ambigu~
ity, since the standard itself provides for
watvers where other methods are equally ef-
fective in providing accessibility to the facil-
ity. Moreover, the Secretary does not wish to
discourage innovation in barrier-free coh-
struction by requiring absolute adherence to
a rigld design standard. Accordingly, § 84.23
(c) has been revised to permit departures
from particular requirements of the ANSI
standard where the reciplent can demon-
strate that equivalent access to the facility
is provided., )

Section 84.23(d) of the proposed regula-
tion, providing for a limited deferral of ac-
tion concerning facilities that are subject to
sectlon 502 as well s sectlon 504 of the Act,
has been deleted. The Secretary believes that
the provision is unnecdessary and inanpropri-
ate to this regulation. The Department will,

-however, seek to coordinate enforcement ac-

tivities under this regulation with those of
the Archltectural and Transportation Bar-
riers Compliance Board.

SvusPART D—PRESCHOOL, ELEMENTARY, AND
SECONDARY EpuUCATION

Subpart D sets forth requlrements for non-
discrimination in preschool, elementary, sec-
ondary, and adult educatlon programs and
including secondary vecational
education programs. In this context, the term
“adult education’” refers only to those edu-
cational programs and activitles for adults
that are operated by elementary and second-
ary schools.

The provisions of Subpart D apply to state
and local educatlonal agencles. Although the
subpart applles, in general, to both public
and private education pregrams and activ-
ities that ave federally assisted, §§ 84.32 and
84.33 apply only to public programs sand
§ 84.39 epplics only to private progrems;
§5 £1.35 and 8%.35 apply both to pubiic pro-
grams and to those private ‘prozrams that
include - specia)l services for handicapped
students.

Subpart B generally conforins fo the stand-
ards established for the cducation of handi-
capped persons In Millg v, Board of Education
of the Disirict of Columbia, 348 F. Supp. §66
(D.DC. 1972), Peansyivania Association for
Retarded Children v. Commonweslth of
Pennsylvanta, 334 F. Supp. 1257 (E.D. 1971),
343 F. Supp. 279 (E.D.Pa, 1972}, and Lebanks
v. Spears, 60, F.R.D, 135 (ED. La. 1973), ag
well as In the Education of the Handlcapped
Act, ns amended by Public Law 94-142 (the
EHA).

The basic requlrements common to those
cases, to the IHA, and to thls reyulation are
(1) shot handleapred porions, regardless ol
the nature or ceverity of thelr headicap, be
provided a {free appropriate public equcation,
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(2) that handicapped students be educated
with nonhandicapped students to the maxi-
mum extent appropriate to thelr needs, (3)
that educational agencies undertake to iden~
tify and locate all unserved handicapped
children, (4) that evaluation procedures be
improved in order to avold the inapproriate
education that results from the misclassifica~
tlon of students, and (5) that procedural
safeguard be established to enable parents
and guardians to influence declsions regard-
ing the evaluation and placement of their
chiliren. These requirements are designed to
ensure that no handicapped child Is excluded
from school on the basis of handicap and,
if » recipient demonstrates that placement in
& regular educational setting cannot be
achieved satisfactorily, that the student is
provided with adequate alternative services
suited to the student’s needs without addi-
tional cost to the student's parents or
guardian. Thus, & recipient that operates a
public school systemm must either educate
handicapped children In its regular program
or provide such children with an appropirate
alternative education at public expense.

It is not the intention of the Department,
except in extraordinary circumstances, to re-
view the result of individual placement and
other educational decisions, so long as the
school district compiles with the “‘process’ re-
quirements of this subpart {concerning iden-
tification and location, evaluation, and due
process precedures). However, the Depart-
ment will place a high priority on investigat-
ing cases which may involve exclusion of &
child from the education system.or a pat-
tern or practice of discriminatory placements
or education. - :

22, Location and notification. Section 84.32
requires public schools to take steps annually
to identify and locate handicapped children
who are not receiving an education and to
publicize to handicapped children and their
parents the rights and duties established by
‘section 504 and thls regulation, This scetion
has been shortened without substantive
change.

23." Free appropriate public education.
Former §§ 84.34 (“Free education”) and 84.-
36(a) ("Suitable education”) have been con-
solidated and revised In new § 84.33. Under
§ 84.34(a), a recipient is responsible for pro-
viding a free appropriate public education to
each qusalided handicapped person who is in
the reciplent’s jurisdiction. The word “in”
encompasses the concepts of both domicile
and actusal residence. If a recipient places a
child in a program other than its own, it re-
mains financially responsible for the child,
whether or not the other program is operated
by another reciplent or educational agency.
Moreover,-a reciplent may not place a child
in a program that is inappropriate or that
otherwise violates the requirements of Sub-
part D. And in no c¢ase may a reciplent refuse
to provide services to a’handicapped child
in its Jurlsdiction because of anotherperson’s
or entity's fallure to assume finauncial re-
sponsibliity. ’ .

Section 84.33(b) concerns the provision of
appropriate educaticnal services to handi-
capped children. To be appreopriate, such
services must be designed to meet handi-
capped children’s Individual educational
needs to the same extent that.those of nou-
handicapped children are met. An appropri-
ate education could consist of education in
regular .classes, education in regular classes
with the use of supplementary services, or
special education and related services. Spe-
clal education may include specially designed
instruction in classrooms, at home, or {n
private or public institutions and may be
accompanizsd by such related services ad de-
velopmental, corrective, and other supportive
services (lucludirg psychological, counsel-
ing, and medical dlagnostic scrvices). The
placement of the ckild must howerver, be con-

sistent with the requirements of § 84.34 and
be suited to his or her educational needs.

4, 1977
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skills are the factors which the test pur-
ports to measure) ;

(d) No single procedure Is used as the
sole criterion for determining an appro-
priate educational program for a child;
and

(e) The evaluation is made by a mul-
tidisciplinary team or group of persons,
including at least one teacher or other
specialist with knowledge in the nrea of
suspected disability.

(f) The child is assessed in all areas
related to the suspected disability, 4n-
cluding, where appropriate, health, vi-
sion, hearing, social and emotional
status, general intelligence, academic
performance, communicative status, and
metor abilities.

(20 U.S.C. 1412(5) (C) .)

Comment. Children who have a speech im-
pairment as their primary handicap may not
need a complete battery of assessments (e.g.,
psvchological, physical, or adaptive be-
havior). However, a qualified speech-language
pathologist would (1) evaluate each speech
impalired child using procedures that are ap-
propriate for the diagnosis and appraisal of
speech and language disorders, and (2) where
necessary, make referrals for additional as-
sessments needed to inake an appropriate
placement decision.

§ 1214.533 Placement procedures.

(a) In interpreting evaluation data
and in making placement decisions, each
public agency shall:

(1) Draw upon innformation from a va-
riety of sources, inciuding aptitude and
achievement tests, teacher recommenda~-
tions, physical condition, social or cul-

“tural background, and adaptive behavior;

(2) Insure that information obtained
from all ¢f these sources is documented
and carefully cousidered;

(3) Insure that the placement decision
is made by a group of persons, including
persons knowiedgeable about the child,
the meaning of the evaluation data, and
the placement options; and

(4) Insure that the placemient deci-
sion is made in conformity with the least
restrictive environment rules in §§ 121a.-
550-121a.554.

(b) If a determination is made that
a child is handicapped and needs special
education and related services, an indi-
vidualized education program must be
developed for the child in accordance
with §§ 1218.340-1212.349 of Subpart C.

(20 U.S.C. 1412(5) (C); 1414(a) (5).)

Comment. Peragraph (8) (1) includes =
list of examples of sources that may be used
by a public sgency in making placement de-
cisions. The agency would not have to use all
the sources in every instance. The point of
the requirement is to insure that more than
one source is used in interpreting evaluation
data and in making placement decisions. For
example, while all of the named sources would
have to be used for a child whose suspected
disability is mental retardation, they would
not be necessaiy for certain other handicap-
ped children, such as a child who has a se-
vere articulation disorder as his primary
handlcap. For such & chlld, the speech-lan-
guage pathoiugist, In complying with the
muitisource requirement, might use (1) a
standardized test of articulation, and (2) ob-
servation of the chlld’s articulation vehavior
in conversational speech.
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§ 121a.534 Reevaluation.

Each State and local educational
agency shall insure:

(a) That each handicapped child’s in-
dividualized education programn is re-
viewed in accordance with §§ 1214.340—
1212a.249 of Subpart C, and

(b) That an evaluation of the child,
based on procedures which meet the re-
quirements under § 121a.532, is con-
ducted every three years or more Ifre-
quently if conditions warrant or if the
child’s parent or feacher reguests an
evaluation.

(20 U.S.C. 1412(5) (c).)
LEAsT RESTRICTIVE ENVIRONMENT
§ 121a.550 General.

(a) Each State educational agency
shall insure that each public agency es-
tablishes and implements procedures
which meet the requirements of §§ 121a.~
550-1212a.556.

(b) Each public agency shall insure:

(1) That to the maximum extent ap-
propriate, handicapped children, includ-
ing children in public or private institu-
tions or other care facilities, are edu-
cated with children who are not handi-
capped, and

(2) That special classes, separate
schooling or other removal of handi-
capped children from the regular edu-
cational environment occurs only when
the nature or severity of the handicap is
such that education in regular classes
with the use of supplementary aids and
services cannot be achieved satisfactorily.

(20 U.S.C. 1412{5) (B); 1414(a) (1) (C) (iv) )

§121a.551 Continuum of
placements.

(a) Each public agency shall insure
that a continuum of alternative place-
ments is available to meet the needs of
handicapped children for special educa~
tion and related services.

(L) The continuum required under
paragraph (a) of this section must:

(1) Include the alternative placements
listed in the definition of special educa-
tion under § 121a.13 of Subpart A (in-
struction in regular classes, special
classes, special scheols, home instruc-
tion, and instruction in hospitals and
institutions), and

(2) Make provision for supplementary
services (such as resource room or itin-
erant instruction) to be provided in con-
junction with regular class placement.

(20 US.C. 1412(5) (B).)
§121a.552

Each public agency shall insure that:

(a) Each handicapped child’s educa-
tional placement:

(1) Is determined at least annually,

(2) Is based on his or her individual-
ized education prograin, and

(3) Is as close as possible to the child’s
home;

(b) The various alternative place-
ments included under § 1212551 are
available to the extent necessary to im-
plement the indlvidualized education
program for each handicapped child;

alternative

Placements,
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(¢) Unless a handicapped child’s in-
dividualized education program requires
some other arrangement, tha child is ed-
ucated in the school which he or she
would attend-if not handicapped; and

(d) In selecting the least restrictive
environment, consideration is given to
any potential harmiul effect on the child
or on the quality of services which he
or she needs.

(20 U.B.C. 1412(5) (B).)

- Conment. Section 121a.552 includes some
of the maln Jactors which must be consid-
zred in determining the ¢xtent to which a
hendicapped child can be educated with
children who are not handicapped. The over-
riding rule in this section 1s that placement
decisions must be made on an individual
basis. The section also requires each agency
to have various alternative placements avail-
able in order to Insure that each handicapped
child receives an education which is ap-
propriate to his or her individual needs.

The analysis of the regulations for Section
504 of the Rehabllitation Act of 1973 (45 CFR
Part 84—Appendix, Paragraph 24) includes
several points regarding educational place-
ments of handicapped children which are
pertinent to this section:

1. With respect to determining proper
placements, the analysis states: “* * * it
should be stressed that, where a handicapped
child is 50 disruptive in a regular classroom
that the education of other students is sig~
nificantly impaired, the needs oi the handi-
capped child cannot be met in that environ~
ment. Therefore regular placement would not
be appropriate to his or her needs * * *’°

2. With respect to placing a handicapped
child in an alternate setting, the snalysis
states that among the factors to be con-
sidered in placing a child is the need to
place the child as close to home as possible.
Recipients are required to take this factor
into account in making placement decisions.
The parent’s right to chsalienge the place-
ment of their child extends not only to place-
ment in specisal classes or separate schools,
but also to placcment in a distant school,
particularly in a residential program. An
equally appropriate education program may
exist closer to home; and this issue may be
raised by the paren? under the due process
provisions of this subpart.

§ 121a.553 Nonuacademic scitings.

In providing or arranging for the pro-
vision of nonacademic and extracurricu-
lar services and activities, including
meals, recess periods, and the services
and activities set forth in § 121a.306 of
Subpart C, each public agency shall in~
sure that each handicapped child partic-
ipates with nonhandicapped children in
those services and activities to the maxi-
mum extent appropriate to the needs of
that child.

(20 U.S.C. 1412(5) {B}.)

Comment. Section 121a.553 is taken from
a new requirement in the final regulations
for Section 504 of the Rehabilitation Act of
1973. With respect to this requirement, the
analysis of the Section 504 Regulations in-
cludes the following statement: “[A new
paragraph] specifies that handicapped chil-
dren must also be provided nonacademic
services In as integrated a setting as possi-
ble. This requirement is espectally important
for children whose educational needs neces-
sitate thelr being solely with other handi-
capped children during most of each dav. To
tag maesunum extent appropriate, cuildren
in residential settings are also 1o be provided

23, 1977
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PROPONENT for HOUSE BILL NO. 333

I wish to support House Bill No. 333 on the grounds that
it is a necessary law for several reasons:

The first part is a definition, or at least guidelines
of definitions of what is meant by an appropriate education,
it states "Appropriate public education' means an educational
opportunity that is designed to meet the needs of the handicapped
-individual as adequately as the needs of the nonhandicapped
individual are met.

Presently we have a state legislature being requested
to fund appropriate special education for a cost of thirty-
five to forty million dollars. School districts are now, by
state law, mandated to provide appropriate special education
and parents and concerned citizens of the State are demanding
that the identified special education students receive this
education. But as yet no state law even attempts to say what
it is.

House Bill No. 333 by adopting a definition similar to
what is used in federal law section 504 of the Rehabilitation
Act of 1973, and similar to the explanation given in the Federal
Register explaining 94-142 would enable the state legislatures
who are being asked to fund it, the school districts who are
to provide it, and the students who are to receive it, a common
definition. It would enable the State Superintendent to
establish the guidelines of how this was to be carried out.

I believe that the lack of state law in making any kind of
definition has led many people to use the federal law as the
basis of their programs. They then find themselves in court
trying to prove that the federal law was the state legislatures
intent. Hundred of thousands of dollars of Montana taxpayers
money has already been spent in court, at least some of which
could have been saved had House Bill No. 333 been state law.
Without this law every school district that is providing less
than what a parent or advocate thinks is an opportune education
is subject to countless law suits.



Proponent for House Bill No. 333
Page 2

The second change in House Bill No. 333 is to provide
protection to the developmental disabled person who by both
state and federal law must be considered for placement in a
continuum of service options.

This definition simply states that in determining the ~
least restrictive placement of an individual, what: restriinons s
will be placed on the individual must be taken into consfderation, s
not the over simplification that one placement setting is :
necessarily less restrictive than another setting.

I think the authors of this bill believe that state agencies
‘are established to serve individual needs and they therefore
wrote a definition of least restrictive that protects individuals
from belng used by agencies to carry out an ‘ideology of those
agencies at the expense of the individual. .

I believe that most people working in the area of placement o
of persons are looking out for the individuals needs and. rights. .
These people deserve the support of the state legislature. to : e
pass House -Bill No. 333 so that if over zealous federﬁﬂ or state
sofficials attempt to force placements that are not Anthe. Lo
"best interest of the individual they will have. a state 1am to iy
resist such placement until such time as the. individual will ‘
be well served by the placement. I hope that the advocates of
the developmental disabled review this law carefully, for I believe
that if they do they will be its strongest supporters.

In closing I want to reiterate that in adopting the definitions
of appropriate education you would guarantee at least equal .
educational opportunties to the developmental disabled and would
in no way prohibit a school from providing more serviges if they
so desired, any more than the present accredltatlog standards
prevent schools from offering more than the minimum standards
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The second change would not prevent any person from being
moved in the continuation of services as long as that individual
would be appropriately served with less restrictions than
he had in his previous placement.

It may be that some who oppose the adoption of this
definition will say it is not in compliance with federal law.
That same argument has been used to oppose any state law about
special education that they did not like. I submit that I have
studied federal special education laws rather carefully and I
believe the proposed definition in House Bill No. 333 is
not only well within the federal law,but in fact is much closer
to the stated intent of federal law than the 1nterpretat10n
that less restrictive refers to a place of service stead of
to the individual. J&P

Robert L. Laumeyer
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I am Dr. Jeffrey H. Strickler and | have come to speak in favor of
House Bill 333. T am a board certified pediatrician practicing in
Helena, Montana with experience in the medical care and evaluation
of developmentally disabled and learning disordered children. In
addition, T scrve on the Advisory Committee to the Region VIIT1 Child
Abuse and Negloect Resource Center in Denver, and have served on the
Governor's Task Force for Child Abuse and Neglect in Montana.

My interest in child abusc has led me to become involved in the problem
of institutional ahuse. As vou are certainly well awarce, the Iate

Judge administration as well as the late Democratic administration in
Washington have been much enamored with the concept of deinstitutional-
ization. Whereas T am in no way attempting to condone the large storage
facilitices such as the Boulder River School and Hospital, | am deeply
concerned with the concept of deinstitutionalization being used as o
panaceca. The force hehind the drive for deinstitutionalization has heen
the tederal concept and mandate of '"least restrictive' and the truly
ambiguous phrasce of "appropriate public education'. Representative
Marks and other sponsors of House Bill 333 are to be commended to attempt-
ing to bring some definition into this ambiguity.

There 1s a perception among those who belicve that institutions arc cvilg
that deinstitutionalization will cure these evils. This of course fails

the basic of tenets of logical thought since we unfortunately exist in a
socicty were individuals must remain in either dependency or correctional
supervision of the state. Thus the deinstitutionalized individual remains
in an institution, albeit smaller and hopefully more humane and comfortable.
What we have actually achieved then is decentralization.

Furthermore, from a point of view of abuse, it 1s no longer acceptable

to have good "intent". What is c¢ssential is that the "outcome'" for the
child must be pood. Unfortunatelv, under the concept of deinstitutional-
ization pushed to the cxtreme limits of '"least restrictive' and most
"appropriate public cducation" much good intentioned activity under the
dircction of weil meaning professionals has had very poor outcomes for
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the individual handicapped person.

Profoundly retarded - there is a reason why such severcly handicapped
individuals arc not labeled educable or trainable. We have very good
data, and excellent results, to show that our efforts in the educable

and trainable ‘areas are successful and should be expanded. There is,

on the other hand, very little data to show that the outcome of intensive
efforts towards the profoundly retarded is rcwarding. As a matter of
fact, T have scen some very well intentioned activity directed towards
the severely handicapped individual which clearly makes no logical

sense and may probably be considercd abusive. These activities are

based on the good intention of one or another professional but are
unfortunately without any scientific basis. T think specifically of

the expensive exercise in futility that was carried out with public funds
by many specech therapists in Montana to attempt to teach the profoundly
retarded to speak. When the age and mental condition of the patient
clearly made this impossible, it merely put the handicapped person in a
very frustrating and unsuccessful situation. The yield of other aspects
of intensive cducation are well intended, hut must honestly be considered
as purely conjectural.

Society has also been adversely cffected by the intemperate application
of thesc precepts of "least restrictive' and "most appropriate education',
I have scen some of our finest special education teachers driven out of
the fiecld by the frustration of dealing with the profoundly retarded.

T have seen communities upset because the normal third grade classroom
was filled with thirty four students becausc the only available room

to split the class was taken up by one profoundly retarded individual.

I hear the valuable proven programs such as the DD Preschool for the
educable and trainable are in jeopardy. T am surc that von all know

of other examples.

We should not squash all good intentions, but we must aim them to achicve
logical recasonable outcome objectives. T am not suggesting that the
present bill will solve all of our problems, but it is a very hecalthv and
legitimate attempt to put some reason back in our definitions. It will
give us an opportunity to provide appropriate carc, based on the outcome,
to handicapped individuals, thereby improving the carc and effectiveness
to all.

1 urge vou to recommend passage of this bill.

Jeffrey 1. Strickler, M.D.

JHSh
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House Bill 333

Helena School District No. 1, Helena, Montana wishes to go
on record as being in favor of H.B. 333 and the amendments, as
proposed by the Office of Public Instruction.

The explanation of "Appropriate Public Education" more clearly
defines the equality of educational services provided for handicapped
individuals.

The "least restrictive" and "less restrictive" clarify that the
student must always be the prime consideration rather than a location
or facility.

We favor these amendments to the laws governing the habilitation

of handicapped persons in the State of Montana.

Gerald W. Roth
Director
Helena Special Services



DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES
DEVELOPMENTAL DISABILITIES PLANNING & ADVISORY COUNCIL ¢, X}

THOMAS L. JUDGE. GOVERNOR , 1218 E. SIXTHAVENUE
(406)449-3878 HELENA MONTANA 52601

January 30, 1981
Re: House Bill 333

Representative Ralph Eudaily, Chairman
House Education Committee

State Capitol

Helena, Montana 59601

Dear Representative Eudaily:

This letter is to inform you that the Montana Developmental
Disabilities Planning and Advisory Council opposes House Bill 333.

Our opposition was formalized by a vote of the members at
our regular meeting on January 29, 1981.

The Council's opposition to House Bill 333 is based on the
following considerations:

1. The Bill is not needed, and would accomplish
nothing.

2. The Bill, if enacted, would be a signal of
backsliding of public policy affecting Montana's
developmentally disabled citizens.

3. The Bill, if enacted, would confuse and compli-
cate Montana statutes, and would Tikely result
in expensive and time consuming clarifying
litigation.

Thank you for receiving this statement of opposition to House

Bi11 333, and for making copies available to the members of the
House Education Committee.

Sincerely yours,

4l il @ol*\

A. A. Z0DY, Chairman

cc: Representative Bob Marks

AN EQUAL OPPORTUNITY EMPLOYER
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House Education Committee

Hearing on HB 333

Testimony presented by Nina Vaznelis
1/30/81

My name is Nina Vaznelis. I work as a legal researcher for a local law firm
and was the mother of a retarded child, who died in 1976. [ was living in California
at that time and had contact with social service programs in that state. After my
son's death, my husband and I moved to Montana; however, I have kept my interest in
services for the developmentally disabled. The Montana system seems progressive and
sensitive to the problems of these children and their families.

Because of my backaround in law and my experience as the mother of a mentally
retarded child, I am very concerned about the Tanguage in HB 333. I feel this proposed
change in the current Taw implies that these children are getting what they need no
matter where they are. [ feel this language will make it easier for clients to be
varehoused where they are now.

Ideally, mentally retarded people should move through the d.d. system as far
toward independent living as possible. My son was what they call "educably retarded."
Had he reached adulthood, he could have been trained to live on his own and to work
to support himself. If HB 333 is enacted, the incentive to move people up through
the system will be minimized, if not completely discouraged. The likelihood that
M-R people will remain in inappropriate placements will increase. It will be easier
to ignore our commitment to help these children grow to the limit of their capabilities.

I am aware of the concern about the severely retarded, however, we cannot allow
that concern to impede the progress and education of the educably retarded.

HB 333, if enacted, will provide a good excuse to forget about the clients who
are capable of learning more and to keep them exactly where they are today. For these

reasons, 1 oppose HB 333.



January 28, 1981 .

TO THE MEMBERS OF THE HOUSE EDUCATIONAL COMMITTEE:

'We, the undersigned, document with thig statement our opposition to House
Bi1l1l 333,

We believe that the definition of appropriate public education could be
deleterious to educational services due to- its non-rpecific nature, Also, thig
definftion could result in a lower quality of education for handicapped children.

Furthermore, the Bill's new definition of "least restrictive™ and "less
restrictive", which states that: "Least restrictive" and "less restrictive"
mean the necessary restrictions placed on the individual for hie protection and
habilitation, as well as the protection of others. The terms do not refer to
the location of service but to the actual restrictions placed on the individual,"
Thie definition is in direct violation of Public Law 94-142, which maintains:
" .. to the maximum extent appropriate, handicapped children, including children
in public or private institutions or other care facilities, are (to be) educated
with children who are not handicapped, and that special classes, separate school-
ing, or other removal of handicapped children from the regular educational environ-
ment occurs only when the nature or severity of the handicap is such that education
in regular classes with the use pof gupplementary aids and services cannot be
achieved satisfactorily......"

This could result in a rignificant losgs in federal funds.

In conclusion, we urge you to vote "no" on this Bill which would most
assuredly jeapardize the educational future pf pur exceptional children.
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1 have been a foster parent for devedopmentally disabled
children for several years., I am also a member of the ARC.
1 have hadcontact with educational services within institutions
and special education services in public schools. I am opposed

to HB 333.

The definition of "appropriate education?y in this bill will
not aide and most likely will hinder the delivery of needed
educational services to the handicapped. Since the needs of
handicapned and non- handicapped children are different and must
be met in vastly different way it is not €feasible to compare
the twogX groups.

The definition off "least restrictive”" is also not good.
Montana's services to he disabled axg and its program to de-
institutionalize are better than most other states, We should
be proud of this. The definition of "least restrictive” in this
bill is a step backwards. It is not a definition which will

meet the needs of the handicapped child.

One of the gains in special education services over the past
years is to bring the handicapped child back into the normal
educational system as much as possible. It is now realized that
this is the best way to meet that child's needs., It also is a
good way to teach non-handicapped children how to interact with
those members 6f our society who are different.

A defintion of "least restrictive” must ¥r refer to location.
HB 333 opens the door to segregation of the handicapped from the
non-handicapped. It would allow for blatant discrimination.

The handicapped child ree has the right to go to school with
normal children. If special education services are located
outside the public school, the child needs will not be met. He
would not have the opportunity to madel after normal children.

Also the learning opportunities would be greatly restricted.

In addition, this definition is in direct conflict with
Federal law. The adoption of such a definition will jeopardize
Federal funding not only for special education but all Federal

education dollars.

HB3 333 is a serious threat to quality special education
services. Although there have been and always will be difficult
situations to deal with in educating the severely handicapped,

these problemscan be solved. The numerous special education
classes located in many public schools across the state are proof
of the value ofx integrated services, Do not allow the progress
that hasbeen made in services to the handicapped be undone by
this bill,

Shirley Frisch
Bx 32
Clancy, KT 59634
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v Pleasne enter tiis into the rescord,

Jspusry 30, 1981

I am Sandrs Keiley, porent of » hondles ped ehilde I repres nt ayself,
and slso zn orgenizati on of parents ond rrofesslinsis who ire concegpned
with Che nocds of ¢h ldren: ORIV,

First, the ,rouused changed vLo vhe Stete law sppesr to be cortrary to
the intent of severazl Federal lows governing the educ-ticn of hendicavoped
eh ldren sud prohibiting disericinstion agsinst handicsp ped persons,

b free sopropricce educstion ls defined in the regulsvions of Mole Ybe142
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) Are provided at puilic rxoense, under ublic supervision sung
C Girection ana without churge.

b) .est the gtandards of the gtuis educrti-nal ssency, inciuding
rezulstions of this pert,

¢) Include preschocl, elenentary school, ur sec.rdary schocl edue
caviocn in the dtote involved, znd
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Thus, by devuciliun: & Ived approoriste wollic ecucstron is thst educ tion
provided =t sublic exvensge, under publiec supervision which me-ts the unisue
needs of » heme hondicsoped child., It is my recua cendation that these words
e usea =8 2 Gelindtion of Fife, 1T it be peces ary for <ontons tu te-st te
the defi. ition alre.dy ¢riained the tie vedersl resulat.oi e
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to & handica ped child, as cne might infer si »oly oy taking tho etston nt

out of context »nd inserting it into low ns beinz sttt anted nsrm Heotion
504 and Tele Gh=i4e ar- Lows Whet work Lusether Lo benefiv the bhondjeanped

i both miust be Lollowed,
in

4 further clerific-ticn of the meaning of this seotion is conteined/the
Federsl legicter, Volume 43, io. 9, Vriday, Jenuary i3, 1978

The geueral prohibitions ~vsinst diseriaination on tie
basis of headicap set forth in 75,91 ircoraorate basie
principles Lot the " ep rLuent deteruined, in develop-
iny its own resulation, teo oe inherent in section 504,

> Fiyst, u@ctiun 504, iike other nondiveriudnstion stotutes

syohioite not osnly those practices that ars overtly dis-
uriminétury but alsc those thit have the eifect of

diserinlnoting. fnd it is eonnd o ity, not merely

ecusl trestment, thot is esseuntls » eriminstion of
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be held accountable if the child does not
achieve all projected goals and objectives
in the IEP.

3. Free Education

Recipients that operate a public elementary or secondary edu-
cation program must provide qualified disabled persons with
educational and related services (interpreters, etc.) without
cost, either to the disabled person or to his or her parents
or guardian. This requirement does not encompass fees that
also are imposed on non-disabled persons or their parents or
guardians. [§84.33(c)].

In some instances, the recipient may refer the disabled person
to a program not operated by the recipient. In such cases, the
recipient must pay the costs of such a program, including non-
medical care and room and board. [§84.33(c)(3)]. However, if
the recipient itself has made a free appropriate public educa-
tion available to the disabled person, but his or her parents
nevertheless choose to place the child in a private school, the
recipient is not required to pay for the child's education in
the private school.

Parents and guardians of disabled persons also should be aware
of the fact that if they disagree with the recipient's evalua-
tion, and the recipient is unable to demonstrate that its
evaluation is appropriate, the parent has the right to an
independent educational evaluation at public expense. This
provision is provided for in the Public Law 94-142 regulations,
45 CFR 121a.503(b).

C. MAINSTREAMING IF POSSIBLE

The Section 504 regulations require recipients to:
"...educate or...provide for the education of each
qualified handicapped person in its jurisdiction
with persons who are not handicapped to the maxi-
mum extent appropriate to the needs of the handi-
capped person. A recipient shall place a handi-
capped person in the regular educational environment
operated by the recipient unless it is demonstrated
by the recipient that the education of the person in
the regular environment with the use of supplementary
aids and services cannot be achieved satisfactorily...
[§84.34(a)].

The same approach must be taken in providing or arranging for
the provision of nonacademic and extracurricular services and
activities, including:

IA-20



1. Meals, recess periods, counseling services, physical
recreation, athletics, transportation, health ser-
vices, recreational activities, special interest
groups, or clubs sponsored by the recipient.

2. QReferrals to agencies which provide assistance to
disabled persons.

3. Employment of students, including both employment by
the recipient and assistance in making available out-
side employment. [§84.34(b), §84.37(a)(2)].

Personal, academic, or vocational counseling, guidance or
placement services must also be provided without discrimina-
tion on the basis of disability. Additionally, recipients

must make sure that qualified disabled students are not steered
toward more restrictive career objectives than are non-disabled
students with similar interests and abilities. [§84.37(b)]. For
example, advising disabled students not to take shop or science
classes would, in many instances, be discriminatory.

Disabled students must be given an equal opportunity to parti-
cipate in physical education courses, interscholastic, club,
or intramural athletics, including contact sports. [§24.37(c) (1)].
In a policy interpretation issued on August 14, 1978, HEW stated
that the exclusion from contact sports of students who have lost
an organ, limb, or appendage (e.g., kidney, leg, finger), but
who are otherwise qualified, is a denial of equal opportunity.
(43 CFR 36035].

A recipient may offer separate or different physical education
and athletic activities only if it demonstrates that such se-
paration and differentation is necessary in order for the
disabled person to benefit from the activity. Even if separate
or different physical education or activities are offered, a
disabled student may not be denied the opportunity to compete
for teams or to participate in courses that are not separate

or different. [§84.37(c)(2)]. T

D. EVALUATION AND PLACEMENT [§84.35]

Because the failure to provide disabled persons with an appro-
priate education is so frequently the result of misclassification
(e.g., classifying a partially deaf child as mentally retarded)
or misplacement (e.g., putting a partially deaf child in a class
for mentally retarded children), the regulations go into consi-
derable detail to avoid such results.

The IEP requirement should reduce the number of cases of mis-
classification and/or misplacement. In addition, the regulation

IA-21
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Project PAVE

Parents Advocating for Vocational Education
1201 16th Street, N.W., Washington, D.C. 20036

ADAPTATIONS TO THE EDUCATIONAL PROGRAM
(FEDERAL LAW REQUIREMENTS, SECTION 504 AND P.L. 94-142)

A great deal of the practical information developed by Project PAVE s
directed toward the necessity for the development of adaptations to the school
environment to enable handicapped children to take part in school programs. There
is a basic concern that programs be flexible and creative in designing options,
that modifications or additional services be made available, that programs be
individually developed and adapted for the needs of individual children, and that
handicapped children be educated as much in the normal, regular setting as is
possible and appropriate.

Most of these ideal and practical ideas about educational planning also find
support in the federal laws. When viewed all together, the most fundamental legal
requirements indicate that these educational objectives are also legally required.

The Taws require that the educational programs for handicapped children re-
flect the following principles:

1. To the maximum extent appropriate, the education of handicapped
children shall:

a. take place in the regular educational environment. (1ala.@a7)

b. be provided with children who are not handicapped.
(84.34, 121 a 550)

In order to achieve these objectives;

2. Supplementary Aids and Services Shall be Provided in the
Regular Environment. (84.34, 121 a 550)

Only if it is not possible to achieve satisfactory educational progress .in the

regular setting, with the use of supplementary aids and services, can handicapped
children be placed in separate programs.

A project of the Parents” Campaign for Handicapped Children and Youth



Whether a child is placed in a regular or a special class,

3. Programs shall be designed to meet the individual needs of a
handicapped child. (84.33, 121 a 4(d), 121 a 340-348)

This kind of individual planning must include careful evaluation, and place-
ment decisions that involve parents and a variety of teachers, and must result in
an Individualized Education Program (I.E.P. under P.L. 94-142.

4. Programs shall use, as needed, a wide variety of special and
related services.

Many such services are specifically listed in 121 a 13. And the basic
purpose of this wide variety is not forgotten. P.L. 94-142 states in its
regulations that:

"The 1list of related services is not exhaustive, and may
include other. . .services, if they are required to assist
a handicapped child to benefit from special education.

5. Programs must be made "accessible".

While not all buildings or facilities must be accessible to handicapped
children, they still must be allowed ready accessibility to educational programs.
This objective can be achieved in a variety of flexible ways. 504 specifically
mentions the "redesign of equipment, reassignment of classes . . .assignment of
aides . . .or any other methods that result in making (the) program or activity
accessible to handicapped persons."

A Philosophic Note on Equality

Section 504 is intended to eliminate discrimination against handicapped
persons. This is to allow "equal opportunity" to receive education and other
services. But it is obvious, and is recognized by the 504 Regulations, that merely
allowing a child to attend or be included in the regular setting will not do this.
Identical services are, in this case, no guarantee of equal opportunity, because
handicapped children may be unable to take advantage of a program without modifi-
cations, extra help, different equipment and the like. In short, it is not in the
spirit of the law to offer identical programs without adaptations to the special
needs of handicapped children. As the introduction to the 504 Regulations states:
", .it became clear that different or special treatment of handicapped persons
because of their handicaps, may be necessary in a number of contexts in order to
ensure equal opportunity.”

It is the exciting and difficult task of parents, teachers and advocates alike
to begin to develop the kinds of adaptations that allow such special treatment
to occur, while also affording the chance to succeed educationally in a way that
meets individual needs and, as much as possible, takes place in regular school
programs.
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il SU4d's application to druy addicts
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e advice of the Attorney General. In
an opinion dated April 12, 1977, Lhe
Attorney General concluded that druy
addiction and alcoholism are physical
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Landicaps for the purpose of section
540 if they result in a substantial limi-
tation of a4 “major life activity.”

A dactalled analysis of the
ucns of the inclusion of drug addicts
and alcoholics within the scope of sec-
uon 504 is set forth in paragraph 4 of
Appendix A of the HEW regulation
(42 FR at 22686). In response (o con-
cern again expressed in a number of
comments, we emphasize that the fact
that drug addiction and alcoholism
may be handicaps does not mean thut
the behavioral manifestations of these
conditions must be ignored in deter-
mining whether a person is qualified
for services or employment. The stat-
ute applivs only to qualified handi-
cupped poersons.,
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o b whother saenh factors as sajety
tnay be colstdered i deternmitiing
whether a hanaicapped person, espe
claily one who is or has deen aleololic
or emotionally il s quahtied for u
jub. The Secretary apaan wishes (0 re-
assure recipients that sach consider
ations are appropride and are not
considered a violation of section 504,
SO long as they are based on facts re-
Juting Lo the individual applicant's
qualifications, rather than on assump-
LioNs OF Stereolypes.

Subpart C of this regulation. sets
forth guidelines for Jdetermining dis-
criminatory practices, these are, in
general, mininum regulirements.
Excepl where obvious discrepencies in
implementation wouia resuly, other
apencies may exceed these standards if
they wish, The subpart is divided into
three parts: General, based on §84.4 of
the HEW section 504 regulation; Em-
ploymernt, based on Sutpart B of the
HEW section 504 repgulation, and Pro-
gram Accessibility, based on Subpart C
of the HEW secuon 504 regulation. A
more detailed discussion of these sub-
parts than is contained below may be
fo.nd in Appendix A of the HEW reg-
uluiion,
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Furtiieccore. thie Department's i
terpretnlion ol §85.01 on matters of
physioa]l accessibiltty i st torth o
§$85.56-08 3t 14 these secetions thal, in

peneral, shiould be Jooked to tor guid-
anve on this subject. This observation
is also relevant 1o the many questions
rased Ly commenters concerning the
application of various provisions of
§85.51 10 soecilic transportation situa-
ticus. I response 1o comment, the De-
pariment wislies Lo make clear that it

does ol construée Lhis section, nor
§§£5.50- 38, 10 preciude in all carcum-
stances the Drovision specialized

SEIVICes o a sUbstituic {or, or supple-
med 1o, Lotally accessibily services, nor
do these secuons require door-to-door
transportation service. Neither does
paragraph (bX4) of this scction re-
quire buses to move thelr regular
route slops Lo tne doors of handi-
capped riders

Section 45, .)1 (X3 prohibits recipi-
enits from utilizing criceria or methods
of administration that would have the
effect of subjecting handicapped per-
sons to discrimination on the basis of

The general prohibitions against dis-
crimination on the basis of handicap
set forth in §85.51 incorporate basic
principles that the Department deter-
mined, in developing its own regula-
tion, to be Inherent in section 504,
First, section 504, like other nondiscri-
mination statutes, prohibits not onty
those practices that are overtly dis-
criminatory but also those that have
Lhe efrecL 01' dncrimm:mng, And it is
Lre Lmem, Lhat is essential Lo the
elimination of discriminationn on the
basis of handicap. Thus, in some situa-
tions, identical treatment  of lmmi1~
(’deLd and nonhandic (l()[)(‘d persons is
not_only insufficient but is iiself dis
criminatory, ‘On the other hand, sepa-
rate or different treatinent can be per-
mitted only where necessary to ensure
equal opportunity and truly effective
henefits and services. Federally assist-
ed programs and activities must thus
be provided i the maost integrated sel-
ting appropricte_to thre needs of par-

handicap. 'T'he main «pplication of this
provision is Lo stale agencies that re-
cieve federal funds and then distribute
the funds to other entities. These
state agencies are obligated Lo develop
methods of administering the distribu-
tion of federal funds so as to ensure
that handicapped persons are not sub-
jected Lo aiscrimination on the basis of
handicap either by the second-tier re-
cipients or by the manner in which
the tunds are distributed. The prohibi-
vions of this paragraph, as well as of
paragraph (L)1), apply not only lo
direct actions of 4 recipient but also to
actions committed thirough contrac-
tual agreements or similar arrange-
ments, This provision is based on the
premise that a recipient should not be
able 1o do indirectly that whici: it
cannot do directly.

Scetions 85.52-535 contain the basi
requirements for the climination of
discrimination on the bisis of handi-
cap in eraployment. These sections
shiould e augmented, where possible,

ticipating handicapped persons,

Several commenters asked about the
effect of §85.51 on the previously
issued regulation of the Department
of Transportation (DOT) implement-
ing the Urban Muass Transporlation
Act {UMT Act) with respect to handi-
cupped persons. This Departiment has
not reviewed the UMTA reguiation be-
cause It was issued pefore the promul-
gation of these puidelines. In the
course of developing its regulation to
implement section 54, DOT will un-
doubtedly examine its prior regula-
ttons with a view towarda incorporating
or revising their underlying concepns
in its 504 reguiation. Tie DOT section
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L Wilh provisions appropriaie Lo the pro-

Sraans assisted oy cach agency. Specifi
cally, §82.53 could de supplemented, as
is Lhe corresponding §84.12 of the
HI’W section 804 regulation, with ex-
amples ol actions constituting reason-
able accommodation and with factors
L6 be considered in determining undue
hardship; and §85.54, with provisions
adupted from the more specific re-
quirements of the parallel §84.13 of
the HEW section 504 regulation.

One comment raised an issuc of in-
ierest to those agencies that decide to
auyment §85.53 with exampies of rea
sonable atCuminodation. Because ot
thie tendency of svme  readers to
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House Bill 333 (Marks, Donaldson , Eudaily) To define terms "least rest rictive",
%less restrictive", and " appropriate public education" as they relate to the laws
governing the habilitation of handicapped persons sse.ee Education Cormittee
Hearing : Friday , Jane. 30 , 12:30 , Room 129

I am David Lackman , Lobbyist for the Montana Public Health Association .
We are testifying in opposition to HB 333 o

This proposal places community-based programs for the developementally
disabled at a disadvantaces. Definitions contained in the bill would elassify
Boulder as a non~restrictive environmant = which in faect it is note

As many of you know , a major effort during my term as administrator of
the laboratory division was the prevention of develovemertal disabilities .
This also included involvement with DD as they now exist, Institutions ,
no matter how well intentioned we are , represent a deadend for many. I have
been impressed with the accomplishments of community~based programs. There has
been a tendency for the public to ignore individual miracles ; and to magnify

shortcomings.

For an examination of what c4n be accomplished on a one~to-one bhasis , I
refer you to the Westmont Home for Retarded Children , 721 Cedar Street in Helena,
The person to contact is Janet Ford who may be reached at 442-1676 or 443-4140 ,
Mrs. Ford i1s a psychologist specializing in behavioural modification. She has
worked in community-based programs in Helena for four and thres=fourths years .

We urgs you to considisr a " do-nnt-pass? for I3 3336
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On Behalf of the Association for Retarded Citizens, we feel the
additions to the Montana Special Education law and the laws which
authorize commitments to the BRS§H and Warm Springs arc not for the

betterment of the education of handicapped children.

In response to "Appropriate public education'; the vagueness of the
definition may encouarge educators to provide a less quality education
to the handicapped child. Delivery and reception of the educational
opportunities for the non-handicapped as compared to the handicapped
is inmeasurable. Meeting the needs of these two seperate populations

should be individualized.

Secondly, the proposed new definition of 'least restrictive" say that
location of educational services is not to be considered. This addition

would allow for some harmful changes to handicapped children's education.

1. As the definition now reads, handicapped children are able to learn
through appropriate pecr modeling and obscrvation of non-handicapped
children.

2. The positive aspects of educating a handicapped child in the commun-
ity are numberable. Aside from the educational setting where peer
modeling and observation occur, community skills are learned naturally.
Exposure to the non-handicapped population is stimulating. Integrating
populations enhances the learning responses.,

3. In the institutaion setting this proposal would allow educational
services to be defined "appropriate." In the community, it would

encourage movement for behavior problem children toward segregated

classrooms or possibly return to the institution.
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Furthermore, this change violates Federal law, Public law 94-142, the

Federal Education of the Handicapped Act.

Reprocussion of passage of HB 333 could determine whether Montana

will receive its Federal Funding.

We do not support these changes.



Testimony of Kenneth A. Rohyans
Opposing House Bill 333

I am opposed to House Bill 333 on several grounds:

In page 1, lines 15 to 18, the definition of "Appropriate Public
Education" asks all to view education of the handicapped in the
light of education of the non-handicapped. This is patently
impossible.

The Congress of these United States was aware of this when it
formulated PL94-142. It specified related services to be
available in education of the handicapped and required "Indi-
vidualized Education Programs" be devised and carried out for
each handicapped child. What can happen to these if they are
viewed in the light of education of the non-handicapped? Be-
cause of this vague wording, they can become anything or nothing
and the handicapped lose again!

Page 3, Lines 17-21, beginning "Least restrictive" are, I am sure,
in violation of PL94-142. PL94-142 speaks of the "Least Restrictive
Environment"” and nowhere places restrictions on the individual
handicapped person. What are these restrictions to be and who is
the Godlike person who shall decide them? Our handicapped have

been often at the mercy of those who glory in their apparent
normality.

The phrase "protection of others" Lines 19-20, Page 3, is
particularly aggmvating. This 1s a simple reversion to the
old legal language that allowed new born Downs' (mongoloid)
babies to be classed as enemies of the state and incarcerated in
Warm Springs with subsequent transfer to Boulder River School
and Hospital.

This bill poses extreme dangers to those who cannot speak for
themselves. I implore you to kill it.
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CUATION COMITTES oy m7 Hb 333

P\, e f’/j 33)’

Ay name &9 (arodyn Lee Dick. I am a panent of o handicapped child, I am
an active memben of (HIN { (hildnen in fNeed), a wluntary group of neople
advocating for children, [ an subnitting the following wnitien Lesdimonsy,

APPRODRIATE TULIC EQUCATION

[ feel that this has been cleandy delined by the stute and Lederal govenninend,

The (onstitution of the State of iontana  Anticle X |ducation and Public Landa,
Section | (ducction goals and dutics.  (Page 31)
(1) It is the goal of the people to establish o systen of cducation
which will develop the full eduaational potential of each penson,
Cqualidy of educational opportunity Lo quananteed to each person
of the siate,

The definition of "Free fippropriate Tublic {ducation” differs somavhat in
the tw flederal laws that govern it F4-142 and % ) 7o noted in Appendix #,
"nalysis of Final Regulation lnder Part 8 of the (ducation of Handicapped Act”:
oo unden Pard 3, "Free Appropriate Public fducation” is a statutony tean which
necuines special education and related senvices 2o be provided in accordance wikh
an individualized education program (I57),

The 94=-142 regulations ane binding on each state #hat recieves money unden
the ‘ducation of AU Handicapped Act ; on all poditical subdivision within the
state inwdved in the education of disabled children, including the osiate educatin
apencyy; docal and intemmediate educotional agencies, oiher state agencies such
as depatments of mental health and wellane, and the state schools fon deal and
blind children; and state conrcctional facilities.

In reading the fedenal Law 121a.320 lnden comnents it siates:

(0T . = The tenm "ree appropriade pubdic education,” cs defined in 12la of
Subpant y mecns "gpeciad eduecoiion and related senvices Which oou ane provided
in confornity with an individualized education programess o

The [P [ Individualized education  progam ) ia the heart of G142,

This a pronerdy designed ISP addressing a students needs and than cannied out
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L1 a Ififaee appropricite educotion.

Section D% stntes: each necipient must provide on education which includes
"the provision of reglulun on special education and nelated cids end scaviccs that
(&) ane designed #o meet individual educational needs of handicapped persons as
adeouatel s as the needs of non-handicopped persons cne met... ;//8’"’/9 Y2y Sug.d3,
177.)

lUnden Section % this would include stute education and health agencies,
adl public schwols, and all private schools that recieve money Lnom H5i on that
pardicipadte in progroms unden Fardt 5,

Sumning up the two dows [(F4=142 and 9%4) a free appropriate public educatiion

wuat be obtained by the ISP(Individualized ‘ducation Plan) and must be undgudly
designed 2o cause equality.

LEAST RESTRICTIVE

The law  requines that a child be educated in the "least restrictive envin-

onnend”,  This mean: le_a/ﬂﬁ restnictive to learning, or in othen words, where

e chidd La best able 4o Leaan.,  "Fach public eqency sholl insune thate.. dn
selecting the deasi restrictive environment , consideration &s given #o enr poi-
onlied farafad effect on the cAild on on dhe cuclidy of seavices wiich he on she
needs " (121.552) The lav provides Jurthen that "aseciad classes, separate
schooling on othen nanovel of handicapved childnen from the negulan cducationad

. . o I . .
cnvironment ocauns ondy when he nature on severily of the hondicap Lo such

#hat education din negulon classcs with the wse of supplementany aids and services

connod be achieved satisfactonilin (121a55))
LESS RESTRICTLVE )
Less nesinictive Lo not addressed as auch in the Federal wules and negs.
out e NOV<(OHPLLIAT The daw cleandy spells out leaat restrictive ard
nothing less than that fon comnliance,
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mg &ﬂ DEPARTMENT OF HOME ECONOMICS

MONTANA STATE UNIVERSITY. BOZEMAN 59717
January 28, 1981

The Honorable Ralph Eudaily

Chairman of the louse Fducation Committee
State Capitol

Helena, MI'. 58620

We, the undersigned ‘strongly oppose the cdefinitions of "least restrictive"
"less restrictive /?nd "approprlate publ(c education” as proposed by House

Bill 333(3\/{,4 (i Gagr WW
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