
MINUTES OF THE MEETING OF THE SELECT COMMITTEE ON WATER 
~anuary 27, 1981 

The Select Committee on Water convened at 2 p.m. on January 22, 
1981 in Room 436 of the Capitol Building with CHAIRMAN ROTH pre
siding. All members were present with the exception of VICE 
CHAIRMAN CURTISS, who was absent, and REP. NEUMAN, who was ex
cused. 

HOUSE BILL 269. REP. MC LANE opened the hearing on HB 269, a 
bill to generally revise the law concerning the administration of 
irrigation districts. She stated that inflation had prompted 
her to sponsor the bill. 

PROPONENTS: 

CHARLES CRANE, Executive Director of the Montana Water Develop
ment Association, testified in behalf of the bill. (EXHIBIT I) 

RON SCOFIELD, of the Helena Valley Irrigation District, spoke in 
favor of the bill. He read proposed changes (EXHIBIT II). BOB 
ELLIS, also of the Helena Valley Irrigation District, testified 
and referred to page 6, Section 8 of the bill. He stated that 
the $5,000 limit was not adequate, as it barely covers the main
tenance, which includes construction by the state definition. 
The Bureau of Reclamation, on all Bureau projects, does all the 
engineering and planning; it would be a duplication if outside 
engineers had to be called in. To keep all employees year 
around, the District prefers to do all the work within their 
power. 

OPPONENTS: None 

QUESTIONS: 

REP. CONROY asked how often the Water meetings are held. ELLIS 
replied once a month. REP. CONROY asked how much travel is in
volved. ELLIS answered that, for federally funded projects, they 
meet in Billings. For the Missouri River Water Users Association, 
they sometimes meet with the regional director. They meet upon 
request, and require travel expenses and 2 or 3 days food and 
lodging. CONROY asked if they were able to pay for this expense 
with federal money. ELLIS said yes. 

CONROY: Are there any guide lines for spending federal money? 
RON SCOFIELD commented that there definitely are guidelines. 
CONROY asked about the salaries for workers on the project and 
was told by SCOFIELD that they range from $3.50 to $9.50 per hour. 
REP. HUENNEKENS asked for an explanation of Sections 3 and 4 in 
regard to a Board of Control. Ex-REP. DAY told the committee 
that a Board of Control run the Buffalo Rapids project and the 
Lower Yellowstone project. The Board for the Buffalo Rapids is 
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comprised of six elected members and one member at large, all 
district representatives. They make up the proposed budget for 
the various districts. The Lower Yellowstone project operated 
somewhat differently. Its board is not made up of district 
representatives, but it operates the same. Members are not paid 
for travel but receive a perdiem pay. REP. KEMMIS asked Mr. Crane 
why he was liberal in one of his proposed amendments increasing 
an amount from $80,000 to $100,000, yet he was more restrictive 
in that he wants to require written consent for any expenditure, 
no matter how small. 

REP. CONROY asked Mr. Ellis how many were employed by the Helena 
Valley District. ELLIS told him there were five and that they 
were responsible for 15,000 acres. The number of employees of 
a district depends upon the size of the district. Some have as 
few as three employees and one employs 25. 

REP. Me Lane closed. 

REP. ROTH declared the hearing on House Bill 269 closed. 

CHAIRMAN ROTH announced that on Tuesday, January 27, House Bill 
194 and House Bill 324 will be heard. ROTH then introduced ERVAL 
RAINEY who presented slides and information on the proposed 
$220,000,000 Kootenai River Hydroelectric Project. Mr. Rainey 
represents Northern Lights Generating and Western Montana 
Generating and Transmission. 

The meeting adjourned at 3 o'clock. 
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HB 269 

This bill is the result of activities undertaken by the irrigation 
and legislative committees of the Montana Water Development 
Association. This action was prompted primarily as a result of the 
deleterious effects of inflation on the administration of the 
irrigation districts. 

The process by which these proposed chan~e8 were identified was 
very much like the one we have here today. A committee consisting of 
irrigation district managers and directors thoroughly reviewed the 
existing code and suggested changes. These proposed Changes were 
presented to the other irrigation districts in order to solicit 
comments and incorporate the changes that each of the districts 
had felt would be beneficial. I am telling you the background of 
this bill to emphasize that the changes proposed in this bill 
have been reviewed by the irrigation districts allover the state 
and reflect the: Deeds of all of the irrigation districts. 

The Montana Water Development Association asks that you support 
this bill on behalf of the irrigation districts . 
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HOUSE BILL 324 

TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

A BILL TO EXCEPT THE REQUIREMENT FOR APPLICATION FOR A PERMIT PRIOR TO CON-

STRUCTING AN IMPOUNDMENT OR PIT FOR USE BY LIVESTOCK ON A NON-PERENNIAL STREAM 

The Department opposes House Bill 324 because it could create unnecessary ex-

pense for both existing water users and applicants for new stockponds. 

Under existing statutes a water right permit must be applied for but does not 

have to be issued before constructing a stockpond of less than 15 acre-feet in 

size on nonperennial streams. This exception was made so that most stockponds 

could be built without delay and because that class of right normally has little 

effect on existing water rights. If, upon processing the application, it is 

found the stockpond harms existing rights the Department can require the struc-

ture be modified to correct the damage. The exception has covered about 80 

percent of the stockpond applications received since 1973. 

About 25 percent of applications for stockponds greater' than 15 acre-feet in 

size receive objections from other water users. That is, a large share of those 

stockponds over the 15 acre-feet limit may affect existing water rights. Exist-

ing statutes allow water users the opportunity to obj ect to these stockponds 

before they're built. If it is found by the Department that existing rights 

will be harmed then the application can be denied or, more likely, the dam 

design altered to require a tube or pipe outlet be placed in the structure so 

that water can be released to satisfy existing rights downstream. Obviously, 

taking these actions after the dam is already in place ( as allowed by HB 324) 

would be much more difficult, costly, and time consuming. 



In addition, HB 324 would allow the stockpond owner an unspecified amount of 

time after construction of the dam to apply for a permit. There may be little 

incentive for the owner to take this step. HB 324 would place a burden on the 

downstream water user to complain about the stockpond. The stockpond owner 

would then be forced to apply for a permit, a hearing would probably be held and 

the~-owner might be required to retrofit a pipe outlet in the dam of sufficient 

size so that the downstream right could be protected. Again, taking these 

actions after the dam is in place (as allowed by HB324) would be much more 

difficult, costly and time consuming. 



UNI'l't:D S'rATES Of AMERICA, 
State of Montana SSe 

I, FRANK MURRAY, Secretary of State of the State of Montana, 
do hereby certify that the following is a true and correct copy of 
SENATE Bill No. 76, Chapter No. 697, Montana Session Laws of 1979, 
enacted by the Forty-sixth Legislature of the State of Montana, 
approved by Thomas L. Judge, Governor of said State, on the 11th 
day of May, 1979, and effective Immediately. 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and affixed 
the great Seal of said State. 

Done at the City of Helena, the 
Capital of said State, this 17th 
day of May, 1979. 

• • • • • • • 

/ , 
• Frank Murray 

Secretary of State 
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CHAPTER NO. 697 
MONTANA SESSION LAWS 1979 

SENATE BILL NO. 76 
, 

• • • • • • 

fu~ ACT TO ADJUDICATE CLAIMS OF EXISTING WATER RIGHTS IN MONTANA; 
AMENDING SECTIONS 3-5-111, 85-2-102, 85-2-112, 85-2-113, 85-2-114, 
85-2-401, AND 85-2-406, MCA; REPEALING SECTIONS 85-2-201 THROUGH 
85-2-210, MCA; AND PROVIDING &~ EFFECTIVE DATE. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAz 
Section 1. Purpose district court water divisions 

water judges -- creation. (1) [This act] amends the Montana Water 
Use Act to expedite and facilitate the adjudication of existing 
water rights. 

, 

(2) To adjudicate existing water rights water divisions are 
established as defined in [section 2]. A water division shall be 
presided over by a water judge. 

(3) A water judge shall be designated within 30 days after 
[the effective date of this act] for each water division by a 
majority vote of a committee composed of the district judge from 
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each single judge judicial district and the chief district judge 
from each mUltiple judge judicial district, wholly or partly 
within the division. A water judge must be a district judge of a 
judicial district wholly or partly within the water division. A 
district judge may not sit as a water judge in more than one 
division. 

(4) No water judge may preside over matters concerning the 
determination and interpretation of existing water rights beyond 
the boundaries specified in [section 21 for his division. 

(5) A water judge, when presiding over a water division, 
presides as district judge in and for each judicial district 
wnolly or partly within the water division. 

(6) The jurisdiction of each judicial district concerning 
the determination and interpretation of existing water rights is 
exercised exclusively by it through the water division or water 
divisions that contain the judicial district wholly or partly. 

\ Section 2. Water divisions defined. (1) There are four water 
divisions whose boundaries are formed by the. natural divides 
between drainages and the borders of the state of Montana and 
which are described as follows: 

(a) The Yellowstone River Basin water division consists of 
those areas drained by the Yellowstone and Little Missouri Rivers 
and any remaining areas in Carter County. 

(b) The lower Missouri River llasin water 
of those areas drained by the Missouri River from 
of the Marias River and any remaining areas 
Sheridan Counties. 

division consists 
below the mouth 

in Glacier and 

(c) The upper Missouri River Basin water division consists 
of those areas drained by the Missouri River to below the mouth of 
the Marias River. 

(d) The Clark Fork River Basin water division consists of 
the areas drained by the Clark Fork River, the Kootenai River, and 
any remaining areas in Lincoln Count Yo 

(2) Whenever a question arises concerning which water 
shall preside over adjudication of a matter concerning 
determination and interpretation of existing water rights, 
question shall be settled by the water judges involved. 

judge 
the 
the 

Section 3. Appointment of wat~~r masters -- qualifications -
removal. (1) The water judge in each water division shall appoint 
a water master. 

(2) A water master may be appointed after July 1, 1980, and 
must be appointed on or before July 1, 1~82. 

(3) In appointing a water master, the water judge shall 
consider a potential master's experience with water law, water 
use, and water rights. 

(4) A water master shall serve at the pleasure of the water 
judge and may be removed by the water judge. 

Section 4. Salary, expenses, and retirement of water 
masters. (1) The water judges shall :;et a uniform salary for water 
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masters. Water masters shall rece~ve expenses as provided in 
~-18-501 through 2-18-503. 

(2) A water master shall participate in the Montana Public 
Employees' Retirement System established in Title 19, chapter 3. 

(3) The salary and expenses of a water master shall be paid 
from the water right adjudication account established in [section 
1 b] • 

Section 5. Duties of water masters. (1) The water master has 
the general powers given to a master by M.R.Civ.P., Rule 53(c). 

(2) Within a reasonable time after June 30, 1983, the water 
master shall issue a report to the water judge meeting the 
requirements for the preliminary decree as specified in [section 
22 J • 

(3) After a water judge issues a preliminary decree, the 
water n~ster shall assist the water judge in the performance of 
the water division's further duties as ordered by the water judge. 

Section 6. Jurisdiction of the water division. (1) The 
action for the adjudication of all existing water rights under 
[this act] is commenced with the issuing of the order by the 
Montana supreme court to file a statement of a claim of an 
existing water right as provided in [section l6J. As to each 
claim, the action is considered filed in the judicial district of 
the county in which the diversion is made or, if there is a 
claimed right with no diversion, in the judicial district of the 
county in which the use occurs. 

(2) The water judge for each division shall exercise 
jurisdiction over all matters concerning the determination and 
interpretation of existing water rights within his division as 
specified in [section 2] that are considered filed in or 
transferred to a judicial district wholly or partly within the 
aivision. 

(3) The water judge may consolidate all matters concerning 
the determination and interpretation of existing water rights 
within the water judge's division in any combination or groups of 
claims or matters for joint hearings or proceedings conducted by 
the water judge or water master in any location within the 
division. The water judge may make such consolidations as are 
necessary to administer the requirements of [this act] in 
adjudicating claims of existing water rights. 

(4) All matters concerning the determination and 
interpretation of existing water rights shall be brought before or 
immediately transferred to the water judge in the proper water 
division unless witnesses have been sworn and testimony has been 
taken by a district court prior to the date of the Montana supreme 
court order as provided in [section 16]. 

(5) The water judye of each water division may appoint and 
supervise a water commissioner as provided for in Title ~5, 
chapter 5. 

(6) The water judge of each water division may enforce the 
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provi3ions of a final decree 
provided in [section 24]. 

issued in that water division as 

(7) The water judge may designate any other district judge 
within the water division to preside in his absence on his behalf 
as water judge for the immediate enforcement of an existing decree 
or the immediate granting of extraordinary relief as may be 
provided for by law upon an allegation of irreparable harm. 

Section 7. Disqualification of water judges or water master. 
(1) A water judge may disqualify himself or the water master in 
any proceeding or pertinent portion thereof in which his or the 
water master's impartiality might reasonably be questioned. 

(2) A water judge may also disqualify himself or the water 
master in the following circumstances: 

(a) if he or the water master has a personal bias or 
prejudice concerning a party of personal knowledge or disputed 
evidentiary facts concerning the proceeding; 

(b) if in private practice he or the water master served as 
a lawyer in the matte~ in controversy or a lawyer with whom he or 
the water master previously practiced law served during such 
association as a lawyer concerning the matter or the judge or the 
lawyer has been a material witness concerning itJ 

(c) if he or the water master has served in governmental 
employment and in such capacity participated as counsel, adviser, 
or material witness concerning the proceeding or expressed an 
opinion concerning the merits of the particular case in 
controversy; 

(d) if he or the water master knows that he or the water 
master individually or as a fiduciary, or his or the water 
master's spouse or minor child residing in his or the water 
master's household has a financial interest in the subject mat~er 
in controversy or in a party to the proceeding or any other 
interest that could be substantially affected by the outcome of 
the proceeding; or 

(e) if he or the water master or his or 
spouse or a person within the third degree of 
of them (as calculated according to 72-11-101 
or the spouse of such a person: 

the water master's 
relationship to any 
through 72-11-105) 

(i) is a party to the proceeding or an officer, director, or 
trustee of a party; 

(ii) is known by the judge or water master to have an 
interest that could be substantially affected by the outcome of 
the proceeding; 

(iii) is to the judge's or water master's knowledge likely to 
be a material witness in the proceeding. 

(3) A water judge should inform himself about his and the 
water master's personal and fiduciary financial interests and make 
a reasonable effort to inform himself about the personal financial 
interests of his and the water master's spouse and minor children 
residing in his or the water master's respective household. 
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(4) For the 
definitions apply: 

purposes of this section, the following 

(a) "Proceeding" includes prehearing, hearing, appellate 
review, or other stages of adjudication conducted by the water 
master or water judge. 

(b) "Fiduciary" includes such relationships as executor, 
administrator, trustee, or guardian. 

(c) "Financial interest" means 
equitable interest, however small, or a 
advisor, or other active participant 
except that: 

ownership of a legal or 
relationship as director, 
in the affairs of a party, 

(i) ownership in a mutual or common investment fund that 
holds securities is not a financial interest in such securities 
unless the judge or water master participates in the management of 
the fund; 

(ii) an office in an educational, religious, charitable, 
fraternal, or civic organization is not a financial interest in 
ijecurities held by the organization; 

(iii) the proprietary interest of a policyholder in a mutual 
insurance company or a depositor in a mutual savings association 
or a similar proprietary interest is a financial interest in the 
organization only if the outcome of the proceeding could 
substantially affect the value of the interest1 and 

(iv) ownership of government securities is a financial 
interest in the issuer only if the outcome of the proceeding could 
substantially affect the value of the securities. 

(5) A water judge may accept from the parties to the 
proceeding a waiver of any ground for disqualification if it is 
pLeceded by a full disclosure on the record of the basis for 
disqualification. 

(6) The procedure for disqualification of a water judge or 
water master specified in this section is exclusive unless 
otherwise specifically altered by the Montana supreme court. 

Section 8. Designation of water judge to fill vacancy. If a 
vacancy occurs, it shall be filled in the manner provided in 
{section 1] for the initial designation of a water judge. A 
vacancy is created when a water judge dies, retirds, is not 
elected to a subsequent term, forfeits his judicial position, is 
removed, or is otherwise unable to complete his term as a district 
judge. 

Section 9. Water judges term of office. The term of 
office for water judges is from the date of initial appointment as 
provided in {section 1] to June 30, 1985. After June 30, 1985, the 
term of office of a water judge is 4 years, subject to 
continuation of the water divisions by the legislature. 

Section 10. Promulgation of rules and prescription of forms. 
As soon as. practicable the Montana supreme court may promulgate 
special rules of practice and procedure and shall prescribe forms 
for use in connection with [this act] in consultation with the 
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water judge and the department. 
Section 11. Claim of existing water right filing 

statement of claim required -- exemptions. (1) A person claiming 
an existing right, unless exempted below or unless an earlier 
filing date is ordered as provided in [section 16], shall file 
with the department no later than June 30, 1983, a statement of 
claim for each water right asserted on a form provided by the 
department. 

(2) The department shall file a copy of each statement of 
claim with the clerk of the district court for the judicial 
district in which the diversion is made or, if there is a claimed 
right with no diversion, the department shall file a copy of the 
statement of claim with the clerk of the district court of the 
judicial district in which the use occurs. 

(3) Claims for existing rights for livestock and individual 
as opposed to municipal domestic uses based upon instream flow or 
groundwater sources and claims for rights in the Powder River 
Basin included in a declaration filed pursuant to the order of the 
department or a district court issued under sections 8 and 9 of 
Chapter 452, Laws of 1973, or under sections 3 and 4 of Chapter 
4ij5, Laws of 1975, are exempt from the filing requirements of 
subsection (l) of this section. such claims may, however, be 
voluntarily filed. 

Section 12. Department of fish and game to represent public 
recreational uses. The department of fish and game shall 
exclusively represent the public for purposes of establishing any 
prior and existing public recreational use in existing right 
determinations under [sections 11 through 26], provided that the 
foregoing shall not exclude a federal governmental entity from 
representing the public for the purpose of establishing any prior 
and existing public recreational use in existing right 
determinations under [sections 11 through 26] and further provided 
that the foregoing shall not be construed in any manner as a 
legislative determination of whether or not a recreational use 
sought to be established prior to July 1, 1973, is or was a 
beneficial use. 

Section. 13. Statement of claim contents. (1) The 
statement of claim for each right shall include substantially the 
following: 

(a) the name and mailing address of the claimant; 
(b) the name of the watercou:.t:se or water source from which 

the right to divert or make use of water is claimed, if available; 
(c) the quantities of water and times of use claimed; 
(d) the legal description, with reasonable certainty, of the 

point or points of diversion and places of use of waters; 
(e) the purpose of use, including, if for irrigation, the 

nunilier of acres irrigated; 
(f) the approximate dates of first putting water to 

beneficial use for the various amounts and times claimed in 
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subsection (c); and 
(g) the sworn statement that the claim set forth is true and 

correct to the best of claimant's knowledge and belief. 
(2) 'I'he claimant shall submit maps, plats, aerial 

photographs, decrees, or pertinent portions thereof, or other 
evidence in support of n1S claim. All maps, plats, or aerial 
photographs should show as nearly as possible to scale the point 
of diversion, place of use, place of storage, and other pertinent 
conveyance facilities. 

Section 14. Abandonment by failure to file 
failure to file a claim of an existing right as 
[section 11] establishes a conclusive presumption of 
of that right. 

claim. The 
required by 
abandonment 

Section IS. Claim to constitute prima facie evidence. A 
claim of an existing right filed in accordance with [section 11] 
constitutes prima facie proof of its content until the issuanc~ of 
a final decree. 

Section 16. Order to file claim. (1) The Montana supreme 
court shall within 10 days of the filing of the petition by the 
attorney general issue an order to file a statement of a claim of 
an existing water right in subst.antially the following form: 

n\-JATER RIGH'rS ORDER 
FAILURE TO FILE A CLAIM AS REQUIRED BY LAH WILL RESULT IN A 

CONCLUSIVE PRESUMPTION THAT THE WA'l'ER RIGHT OR CLAIMED WATER RIGHT 
HAS BEEN ABANDONED. (This introductory sentence shall be printed 
in not less than 12-poin t boldfac(~ type.) This order is notice of 
commencement of procedures for the general adjudication of 
existing rights to the use of water and of the requirement to file 
a claim for certain existing rights to the use of water. Every 
person, including but not limited to an individual, partnership, 
association, public or private corporation, city or other 
municipality, county, state agency or the state of Montana, and 
federal agency of the United States of America on its own behalf 
or as trustee for any Indian or Indian tribe, asserting a claim to 
an existing right to the use of water arising prior to July 1, 
1973, is ordered to file a statement of claim to that right with 
the department no later than June 30, 1983. Claims for stock and 
individual as opposed to municipal domestic uses based upon 
instream flow or groundwater sources are exempt from this 
requirement; however, claims for such uses may be voluntarily 
filed. Claims filed with the department in the Powder River Basin 
in a declaration filed pursuant to the order of the department of 
natural resources and conservation or a district court issued 
pursuant to sections 8 and 9 of Chapter 452, Laws of 1973, or 
under sections 3 and 4 of Chapter 485, Laws of 1975, are also 
exempt. 

For further information, contact the department of natural 
resources and conservation, Helena, Montana for a copy of the law 
and an explanation of it." ' 
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(2) Upon petition of the a·;:torney general, the Montana 
supreme court shall issue the order called for in subsection (l) 
with a shorter claim f~ling period of not less than 1 year, 
subject to extension not beyond June 30, 1983, by the Montana 
supreme court upon petition of the attorney general, in those 
basins or subbasins where state adjudication jurisdiction is being 
or is likely to be challenged. 

Section 17. Hm" notice of the order to be given. To assure 
that all persons who may claim an existing water right are 
notified of the requirement to file a claim of that right, the 
Montana supreme court shall give notice of the order as follows: 

(l) It shall cause the order printed in not less than 
10-point type to be placed in a prominent and conspicuous place in 
all daily newspapers of the state and in at least one newspaper 
published in each county of the state within 30 days after the 
Montana supreme court order as provided in [section 16] and in 
April of 1980, 1981, 1982, and 1983. 

(2) It shall cause the order in writing to be placed in a 
prominent and conspicuous location in each county courthouse in 
the state within 30 days after the Montana supreme court order as 
provided in [section 16]. 

(3) It shall provide a sufficient number of copies of the 
order to the county treasurers before October 15, 1979, 1980, 
19B1, and 1982, and the county treasurers shall enclose a copy of 
the order with each statement of property taxes mailed in 1979, 
1980, 1981, and 1982. In the implementation of this subsection, 
the department shall provide reimbursement to each county 
treasurer for the reasonable additional costs incurred by the 
treasurer arising from the inclusion of the order required by this 
section. The department shall be reimbursed for such costs from 
the water right adjudication account created by [section 18]. 

(4) It shall provide copies of the order in writing to the 
press services with offices located in Helena within 30 days after 
the Montana supreme court order as provided in [section 16], and 
in April of 1980, 1981, 1982, and 1983. 

(5) It shall, under authority granted to the states by 43 
u.S.C. 666, provide for service of th(~ petition and order upon the 
United States attorney general or his designated representative. 

(6) It may also in its discretion give notice of the order 
in any other manner that will carry out the purposes of this 
section. 

(7) It may also in its discretion order that the department 
or the water judge assist the Montana supreme court in the 
carrying out of this section. 

Seetibn la. Fees -- special account created. (1) Each claim 
tiled under [eection 11] shall be accompanied by a filing fee in 
the amount of $40, subject to the following exceptions: 

(a) the total filing fees for all claims filed by one person 
in anyone water court division may not exceed $480; and 
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(b) no filing fee is required accompanying a claim of an 
existing right that is included in a decree of a court in the 
state of Montana and which is accompanied by a certified copy of 
that decree or pertinent portion thereof or verified as otherwise 
ordered by the court. 

(2) There is established a water right adjudication account 
in the earmarked revenue fund of the state treasury. All fees 
collected under this section and [section 22J shall be deposited 
in the account to pay the expenses incurred by the state for 
administering [this act]. 

Section 19. Expenses to be borne by state. All expenses 
incurred by the state as a result of [this actJ are to be paid 
from the water right adjudication account in the earmarked revenue 
fund established in [section 18]. Expenses include but are not 
limited to the salaries and expenses of personnel, equipment, 
office space, and other necessities incurred in administering 
[this act]. If sufficient revenue is not available from the 
~armarked revenue fund, the expense shall be paid from the state's 
general fund. 

Section 20. Adjudication of existing rights. (1) Within 20 
days after [the effective date of this act], the state of Montana 
upon relation of the attorney general shall petition the Montana 
supreme court to require all persons claiming a right within a 
water division to file a claim of the right as provided in 
[section 11]. 

(2) The water judge shall monitor 
for claims within his water division and 
to assure timely and accurate compliance 
procedure. 

the claim filing procedure 
make any orders necessary 

with the claim filing 

Section 21. Department assistance to water judges. The 
department, subject to the direction of the water judge, shall, 
without cost to the judicial districts wholly or partly within his 
water division: 

(1) provide such information and assistance as may be 
required by the water judge to adjudicate claims of existing 
rights; 

(2) establish information and assistance programs to aid 
claimants in the filing of claims for existing rights required by 
[section 11]; 

(3) conduct field investigations of claims that the water 
judge in consultation with the department determines warrant 
investigation; and 

(4) provide the water judge with all 
possession bearing upon existing rights, 
declarations filed with and all information 
department with respect to existing rights in 
Basin. 

information in its 
including all 

gathered by the 
the Powder River 

Section 22. Preliminary decree. (1) Within a reasonable time 
after the close of the filing period, the water judge shall issue 
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a preliminary decree. The preliminary decree shall be based on the 
statements of claim before the w~ter judge, the data submitted by 
the department, and any additional data obtained by the water 
judge. 

(2) The preliminary decree shall contain the information and 
make the determinations, findings, and conclusions required for 
the final decree under [section 24]. 

(3) If the water judge is satisfied that the report of the 
water master meets the requirements for the preliminary decree set 
forth in subsections (1) and (2), and is satisfied with the 
conclusions contained in the report, the water judge shall adopt 
the report as the preliminary decree. If the water judge is not so 
satisfied, he may, at his option, recommit the report to the 
master with instructions, or modify the report and issue the 
preliminary decree. 

(4) The water judge shall send a copy of the preliminary 
decree to the department, and the water judge shall serve by mail 
a notice of availability of the preliminary decree to each person 
who has filed a claim of existing right, or, in the Powder River 
Basin; to each person who has filed a declaration of an existing 
right. The water judge shall enclose with the notice an abstract 
of the disposition of such person's claimed or declared existing 
right. The notice of availability shall also be served upon those 
issued or having applied for and not having been denied a 
beneficial water use permit pursuant to Title 85, chapter 2, part 
3, those granted a reservation pursuant to 85-2-316, or other 
interested persons who request service of the notice from the 
water judge. The clerk or person designated by the water judge to 
mail the notice shall make a general certificate of mailing 
certifying that a copy of the notice has been placed in the United 
States mail, postage prepaid, addressed to each party required to 
be served notice of the preliminary decree. Such certificate shall 
be conclusive evidence of due and legal notice of entry of decree. 

(5) Any person may obtain a copy of the preliminary decree 
upon payment of a fee of $20 or the cost of printing, whichever is 
greater, to the water judge. 

Section 23. Hearing on preliminary decree. (1) Upon 
objection to the preliminary decree by the department, a person 
named in the preliminary decree, or any other person, for good 
cause shown, the department or such person is entitled to a 
hearing thereon before the water judge. 

(2) If a hearing is requested, such request must be filed 
with the water judge within 90 days after notice of entry of the 
preliminary decree. The water judge may, for good cause shown, 
extend this time limit an additional 30 days if application for 
the extension is made within 90 days after notice of entry of the 
preliminary decree. 

(3) The request for a hearing shall contain a precise 
statement of the findings and conclusions in the preliminary 
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decree with which the department or person requesting the hearing 
disagrees. The request shall specify the paragraphs and pages 
containing the findings and conclusions to which objection is 
made. The request shall state the specific grounds and evidence on 
which the objections are based. 

(4) Upon expiration of the time for filing objections and 
upon timely receipt of a request for a hearing, the water judge 
shall notify each party named in the preliminary decree that a 
hearing has been requested. The water judge shall fix a day when 
all parties who wish to participate in future proceedings must 
a~pear or file a statement. The water judge shall then set a date 
for a hearing. The water judge may conduct individual or 
consolidated hearings. A hearing shall be conducted as for other 
civil actions. At the order of the water judge a hearing may be 
conducted by the water master, who shall prepare a report of the 
hearing as provided in M.R.Civ.P., Rule 53(e). 

Section 24. Final decree. (1) The water judge shall, on the 
bftsis of the preliminary decree and on the basis of any hearing 
that may have been held, enter a final decree affirming or 
modifying the preliminary decree. If no request for a hearing is 
filed within the time allowed, the preliminary decree 
automatically becomes final, and the water judge shall enter it as 
the final decree. 

(2) The final decree shall establish the existing rights and 
priorities within the water judge's jurisdiction of persons 
required by [section 11] to file a claim for an existing right and 
of persons required to file a declaration of existing rights in 
the Powder River Basin pursuant to an order of the department or a 
district court issued under sections 8 and 9 of Chapter 452, Laws 
of 1973. 

(3) The final decree shall state the findings of fact, along 
with any conclusions of law, upon which the existing rights and 
priorities of each person named in the decree are based. 

(4) For each person who is found to have an existing right, 
the final decree shall state: 

(a) the name and post-office address of the owner of the 
right; 

(b) 
right; 

the amount of water, rate, and volume, included in the 

used; 

(c) 
(d) 

the date of priority of the right1 
the purpose for which the water included in the right is 

(e) the place of use and a description of the land, if any, 
to which the right is appurtenant; 

year; 

(f) the source of the water included in the right1 
(g) the place and means of diversion; 
(h) the inclusive dates during which the water is used each 

(i) any other information necessary to fully define the 
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nature and extent of the right. 
Section 25. Appeals from final decree. A person whose 

existing rights and priorities are determined in the final decree 
may appeal the determination only if: 

(1) he requested a hearing and appeared and entered 
objections to the preliminary decree; or 

(2) his rights as determined in the preliminary decree were 
altered as the result of a hearing requested by another person. 

Section 26. Certificate of water right. When a final decree 
is entered, the water judge shall send a copy to the department. 
The department shall on the basis of the final decree issue a 
certificate of water right to each person decreed an existing 
right. The original of the certificate shall be sent to the county 
clerk and recorder of the county where the point of diversion or 
-place of use is located for recordation. The department shall keep 
a copy of the certificate in its office in Helena. After 
recordation, the clerk and recorder shall send the certificate to 
the person to whom the right is decreed. 

Section 27. Legislative intent regarding Indian water rights 
suspension of adjudication negotiation of compacts 

authorized procedure negotiation of federal rights. (1) 
Because the water and water rights within each water division are 
interrelated, it is the intent of the legislature to conduct 
unified proceedings for the general adjudication of existing water 
rights under the Montana Water Use J\ct. Therefore, it is the 
intent of the legislature that the attorney general's petition 
required in [section 16] include all claimants of reserved Indian 
water rights as necessary and indispensable parties under 
authority granted the state by 43 U.S.C. 666. However, it is 
further intended that the state of Montana proceed under the 
provisions of this section in an effort to conclude compacts for 
the equitable division and apportionment of waters between the 
state and its people and the several Indian tribes claiming 
reserved water rights within the state. 

(2) From the time of filing the peti.tion required in 
[section 16] until July 1, 1982, and while negotiations for the 
conclusion of a compact under this section are being pursued, all 
actions to generally adjudicate reserved Indian water rights from 
a source of water in question under [this act) are suspended, 
unless an action is commenced or is pending by or on behalf of an 
Indian tribe to adjudicate water from that source other than as 
provided for in Title 85, chapter 2. In such case, the suspension 
is maintained only if the action is dismissed or if the parties to 
the action stipulate to the suspension during compact negotiations 
of all further proceedings in the action except the determination 
of jurisdictional issues and an orde~ is so issued. 

(3) The compact commission may negotiate with the Indian 
tribes or their authorized representatives jointly or severally to 
conclude compacts authorized under subsection (1). Compact 
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proceedings shall be commenced by the commission. The commission 
shall serve by certified mail directed to the governing body of 
each tribe a written request for the initiation of negotiations 
under [this act] and a request for the designation of an 
authorized representative of the tribe to conduct compact 
negotiations. Upon receipt of such written designation from the 
governing body of a tribe, compact negotiations shall be 
considered to have commenced. When the compact commission and the 
Indian tribes or their authorized representatives have agreed to a 
compact, they shall sign a copy and file an original copy with the 
depart.ment of state of the United states of America and copies 
with the secretary of state of Montana and with the governing body 
for the tribe involved. The compact is effective and binding upon 
all parties upon ratification by the legislature of Montana, any 
affected tribal governing body, and the congress of the United 
States. The water judge shall include in the preliminary decree 
the contents of a compact that has been agreed upon by the parties 
to the compact whether or not it has been ratified by congress. 

L (4) (a) There is created a reserved water rights compact 
commission. Commissioners are appointed within 30 days of [the 
effective date of this act) as follows: 

(i) two members of the house of representatives appointed by 
the speaker, each from a different political party: 

(ii) two members of the senate appointed by the president, 
each from a different political party; 

(iii) four members designated by the governor; and 
(iv) one member designated by the attorney general. 
(b) Legislative members of the commission are entitled to 

receive compensation and expenses as provided in 5-2-301 for each 
day actually spent on commission business. Other members are 
entitled to salary and expenses as state employees. 

(c) The commission is attached to the governor's office for 
administrative purposes only. The costs of the commission shall be 
paid from funds appropriated for that purpose from the water right 
adjudication account established in [section 19]. 

Cd) Members appointed to the commission shall serve until 
the work of the commission is completed or until they resign or 
are otherwise unable to serve. A vacancy must be filled in the 
manner of the original appointment. 

(5) The co~nission or any other party to the negotiations 
may terminate negotiations by providing notice to all parties 30 
days in advance of the termination date. On the termination date, 
the suspension of the application of [this act] provided for in 
subsection (2) shall also terminate. 

(6) The compact commission may also enter into separate 
negotiations with the federal government for the conclusion of 
compaets concerning the equitable division and apportionment of 
wat~r.betwean the ,state and its p~ople and the federal government 
cla~m~ng non-Ind~an reserved waters within the state. The terms 
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and conditions of such negotiations shall be the same as provided 
in this section for negotiations with Indian tribes. 

Section 28. Section 3-5-111, MeA, is amended to read: 
"3-5-111. District courts presided over by judges of other 

districts. A judge of the district court of any judicial district 
may hold the district court in any county of another district than 
his own at the request of the judge thereof or as otherwise 
provided by law. Upon the request of the governor, it is his duty 
to do so. In either case the judge holding the court has the same 
power either in court or chambers as a judge thereof." 

Section 29. Section 85'-2-102, !o1CA, is amended to read: 
"85-2-102. Definitions. Unless the context requires 

otherwise, in this cl~pter the following definitions apply: 
(1) "Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, in 
the 'case of a public agency, to reserve water in accordance with 
85-2-316. 

(2) "Beneficial use" means a use of water for the benefit of 
the appropriator, other persons, or the public, including but not 
limit'ed to agricultural (including stock water), domestic, fish 
and wildlife, industrial, irrigation, mining, municipal, power, 
and recreational uses. A use of water for slurry to export coal 
from Montana is not a beneficial use. Slurry is a mixture of water 
and insoluble matter. 

(3) "Board" means 
conservation provided for 

(4) ·Certificate" 
by the department. 

the board of natural resources 
in 2-15-3302. 

and 

means ~ certificate of water right issued 

(5) "Declaration" means the declaration of an existing right 
filed with the department under section 8, Chapter 452, Laws of 
1973. 

(6) "Department" means the department of natural resources 
and conservation provided for in Title 2, chapter 15, part 33. 

(7) "Existing right" means a right to the use of water which 
would be protected under the law as it existed prior to July 1, 
1973. 

(8) "Groundwater" means any water beneath the land surface 
or beneath the bed of a stream, lake, reservoir, or other body of 
surface water, and which is not a part of that surface water. 

(9) "Permit" means the permit to appropriate issued by the 
department under 85-2-301 through 85-2-303 and 85-2-306 through 
85-2-314. 

(10) "Person" -means an individual, association, partnership, 
corporation, state agency, political subdivision, the United 
Stat •• or any agency thereof, or any other entity. 

(11) "Political subdivision" means any county, incorporated 
city or town, public corporation, or district created pursuant to 
state law or other public body of the state empowered to 
appropriate water but not a private corporation, association, or 
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group. 
(12) "Waste" means the unreasonable loss of water through the 

design or negligent operation of an appropriation or water 
distribution facility or the application of water to anything but 
a beneficial use. 

(13) "\'later" means all water of the state, surface and 
subsurface, regardless of its character or manner of occurrence, 
including geothermal water and diffuse surface water. 

(14) "Water division" means a drainage basin as defined in 
[section 21. 

(15) ·Water judge" means a judge as provided for in [sections 
1 throu¥h 10]. 

( 6) "Water master" means a master as provided for in 
[sections 1 through 10]. 

(17) "Well" means any artificial opening or excavation in the 
ground~owever made, by which groundwater is sought or can be 
oLtained or through which it flows under natural pressures or is 
a~tificially withdrawn." 

Section 30. Section 85-2-112, MeA, is amended to read: 
"85-2-112. Department duties. r.rhe department shall: 
(1) enforce and administer this chapter and rules adopted by 

the board under 85-2-113; 
(2) prescribe procedures, forms, and requirements for 

applications, permits, certificates, declarations, claims of 
existing rights, and proceedings under this chapter and prescribe 
the information to be contained in any application, declaration, 
claim of existing right, or other document to be filed with the 
department under this chapter not inconsistent with the 
requirements of this chapter; 

(3) establish and keep 
record s stern of all existin 
perm1ts, cert1 1cates, ec arat10ns, 
applications, and other documents filed 
chapter; 

Helena 
and a 
cla1ms 
in its office un er this 

(4) cooperate with, assist, advise, and coordinate plans and 
activities with the federal, state, and local agencies in matters 
relating to this chapter; 

(5) upon request by any person, cooperate with, assist, and 
advise that person in matters pertaining to measuring water or 
filing declarations with the department or claims of existing 
rights with a district court under this chapter.· 

Section 31. Section S5-2-ll3, MeA, is amended to read: 
"85-2-113. Board powers and duties. (l) The board may 

prescribe fees or service charges for any public service rendered 
by the department under this chapter, including fees for the 
filing of applications or for the issuance of permits and 
certificates. There shall be no fees for the filing of 
declarations or for an action taken b the de artment at the 
reque$t of the water Judge or or the 1ssuance of cert1 1cates 0 
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existing rights. 
(2) The board may adopt rules necessary tc:> implement and 

carry out the purposes and provisions of this chapter. These rules 
may include but are not limited to rules to: 

(a) govern the issuance and terms of interim permits 
authorizing an applicant for a regular permit under this chapter 
to beyin appropriating water immediately, pendinq final approval 
or denial by the department of the application for a regular 
permi t; 

(b) require the owner or operator of appropriation 
facilities to install and maintain ·suitable controlling and 
measuring devices; 

(c) require the owner or 
facilities to report to the department 
devices at reasonable intervals 
appropriations; and 

operator of appropriation 
the readings of measuring 

and to file reports on 

" (d) regulate the construction, use, and sealing of wells to 
prevent the waste, contamination, or pollution of 9roundwater. 

(3) The board shall adopt rules providing .for and governing 
temporary emergency appropriations, without prior application for 
a. permit, necessary to protect lives or property." 

Section 32. Section 85-2-114, !1CA, is amended to read: 
"85-2-114. Prevention of waste. (1) If the department 

ascertains, by a means reasonably considered sufficient by it, 
that a person is wasting water, using water unlawfully, or 
preventing water from moving to another person having a prior 
right to use the same, it may petition the district court 
supervising the distribution of water among appropriators from the 
source to: 

(a) regulate the controlling works of an appropriation as 
may be necessary to prevent the wasting or unlawful use of water 
or to secure water to a person having a prior right to its use; or 

(b) order the person wasting, unlawfully using, or 
interfering with another's rightful use of the water to cease and 
desist from dOing so and to take such steps as may be necessary to 
remedy the waste, unlawful use, or interference. 

(2) The department may attach to the controlling works a 
written notice, properly dated and signed, setting forth the fact 
that the controlling works have been properly regulated by it, 
which notice shall be legal notice to all persons interested in 
the appropriation or distribution of the water. 

(3) The department may also direct its own attorney or 
request the attorney general or county attorney to bring suit to 
enjoin such waste, unlawful use, or interference." 

Section 33. Section 85-2-401, MeA, is amended to read: 
"85-2-401. Priority. (1) As between appropriators, the first 

in time is the first in right. priority of appropriation does not 
inclUde the right to prevent changes by later appropriators in the 
condition of water occurrence, such aG the increase or decrease of 
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streamflow or the lowering of a water table, artesian pressure, or 
water level, if the prior appropriator can reasonably exercise his 
water right under the changed conditions. 

(2) Priority of appropriation made under 
from the filing of an application for a 
department, except as otherwise provided in 
85-2-303, 85-2-306, 85-2-310(3), and 85-2-313. 

this chapter dates 
permit with the 
85-2-301 through 

(3) Priority of appropriation perfected before July 1, 1973, 
shall be determined as provided in part 2 of this chapter." 

Section 34. Section 85-2-406, MCA, is amended to read: 
"85-2-406. District court supervision of water distribution. 

(1) The district courts shall supervise the distribution of water 
among all appropriators. This supervisory authority includes the 
supervision of all water commissioners appointed prior or 
subsequent to July 1, 1973. The supervision shall be governed by 
the principle that first in time is first in right. 

(2) When a water distribution controversy arises upon a 
source of water in which existing rights have not been determined 
according to ~art 2 of this cha~ter, any party to the controversy 
may petition t e district court or relief. The district court 
from which relief is sought may grant such injunctive or other 
relief which is necessary and appropriate to preserve property 
rights or the status quo pending the issuance of the final decree. 

(3) A controversy between appropriators from a source which 
has been the subject of a general determination of existing rights 
under part 2 of this chapter shall be settled by the district 
court which issued the final decree. The order of the·district 
court settling the controversy may not alter the existing rights 
and priorities established in the final decree. In cases involving 
permits issued by the department, the court may not amend the 
respective rights established in the permits or alter any terms of 
the permits unless the permits are inconsistent or interfere with 
rights and priorities established in the final decree. The order 
settling the controversy shall be appended to the final decree, 
and a copy shall be filed with the department. The department 
shall be served with process in any proceeding under this 
subsection, and the department may, in its discretion, intervene 
in the proceeding." 

Section 35. Codification. (1) Sections 1 through 10 of this 
act are intended to be codified as an integral part of Title 3, 
and the provisions contained in Title 3 apply to this act. 

(2) Sections 11 through 27 are intended to be codified as an 
integral part of Title 85, chapter 2, part 2, and the provisions 
contained in Title 85, chapter 2, apply to this act. 

(3) If the provisions of this act are not codified as stated 
aboVe, the code commissioner shall add to the MCA, if necessary, 
statutory language to convey the intent of this section. 

S~ction 36. Severability_ If a part of this act is invalid, 
all val~d parts that are severable from the invalid part remain in 
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effect. If a part of this act is invalid in one or more of its 
applications, the part remains in effect in all valid applications 
that are severable from the invalid applications. . 

Section 37. Repealer. Sections 85-2-201 through 85-2-210, 
MeA, are repealed. 

Section 38. Effective date. This act is effective on passage 
and approval. 

\ 
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TESTIMONY BEFORE THE SELECT WATER COMMITTEE 
\ MONTANA HOUSE OF REPRE3ENTATIVES 

January 27 t 1981 
Rm. 437 - 2,00 p.m. 

For the record my name is Bill Hand, Executive Secretary 

of the Montana Mining Association with offices here in Helena. 

The Mining Association chooses to support House Bill 194 

as an effort to provide the mining industry with a measure of 

water for the processing and treatment of mineral ores. 

In spite of the parals, it has confidence in the final 

decision of the legislature • 
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HOUSE BILL 194 

TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

AN ACT TO MAKE A WATER RESERVATION OR A MODIFICATION OF A RESERVATION 

PROVISIONAL AND SUBJECT TO REPEAL OR CHANGE BY THE LEGISLATURE 

The Department of Natural Resources and Conservation opposes HB 194 because 

review of a water reservation would place an unreasonable and unnecessary burden 

on the legislature. 

In reaching their water reservation decision on the Yellowstone River Basin each 

member of the Board of Natural Resources and Conservation spent more than 200 

hours reading and discussing the following documents: 

1. A two-volume 697 page draft EIS; 

2. A 194-page final EIS; 

3. 36 volumes of hearing transcripts; and 

4. About 20 proposed orders prepared by the applicants ranging up to 

500 pages each. 

The information contained in these documents was highly complex, including as-

pects of Montana water law, background for irrigation requirement, hydrologic 

data, basis for biological instream flow requirements and various legal consid-

erations. 

Sufficient water was reserved in the Yellowstone River Basin to develop 300,000 

acres of additional irrigated land, fill four multipurpose reservoirs, provide 

for municipal needs as well as maintain flows to protect water quality and 



recreation. The Board also left unappropriated water in the river to meet the 

needs of other new water users. 

To properly review water reservations would require thousands of hours of leg

islators' time; time that is a scarce resource during the busy 90-day session. 

It's simply too much to expect of legislators whose days are already overfull. 

The legislature has already provided policy guidance to the Board in making and 

reviewing water reservations. The 46th Montana Legislature restricted instream 

reservations to one-half the average annual flow of a river and also clarified 

the ability of the Board to reallocate instream reservations to other uses. 

Policies should be established by the legislature while detailed decisions are 

the role of the Board. If changing conditions require modifications in the 

water reservations, legislative action isn't necessary. The Board has the au

thority to make those changes; in fact, they reduced the instream reservation in 

the upper Yellowstone River so that agricultural reservations would have more 

water more often. 



TESTIMONY ON HB 194 

"AN ACT TO MAKE A WA'rER RESERVATION OR A MODIFICATION OF A 
RESERVATION PROVISIONAL AND SUBJECT TO REPEAL OR CHANGE BY 

THE LEGISLATURE" 

Jim Flynn, Director 
Montana Department of Fish, Nildlife & Parks 

January 28, 1981 

My name is Jim Flynn; I am the director of the Montana Department 

of Fish, Wildlife & Parks - I appear in opposition to HB 194. This 

agency is authorized by law to make reservation of streamflows to 

maintain and protect fish and wildlife habitat and maintain recreational 

resources in this state. 

Instream reservations are the only tool available to carry out 

that charge. To use that tool, we, like any othe~ water user, must 

apply to the Board of Natural Resources & Conservation for a 

reservation. The amount of water that can be reserved for these 

purposes is already substantially limited by statute to " ••. a maximum 

of 50 percent of the average annual flow of record •.. " - in other 

words, only half or less of what is left in Montana streams (85-2-316[5}). 

The reservation process is complicated and technical. In the 

case of the Yellowstone allocation, technicians of various disciplines 

spent years studying the river and the needs of people in the drainage. 

Lengthy applications were prepared, and over 36 actual days of 

adversary hearings were held. The Board of Natural Resources & 

Conservation then spent 2-1/2 months carefully considering the 30 

applications, 3-volume environmental statement, findings of fact 

submitted by all applicants, and 36 volumes of testimony. The law 

prohibited any applicant from attempting to influence any board member 

with any outside communication during this time of deliberation. 



The result was a decision based on the merits of the applications, 

the needs of the applicants, and the obvious necessity for compromise. 

A comparable decision in a pressure-packed, emotionally charged 

legislative atmosphere would have been infinitely more difficult - if 

not impossible. 

Any reserv~tion ~ust be periodically reviewed by the Board of 

Natural Resources & Conservation as required by law (85-2-316[9] MCA). 

That same board may also reallocate reserved water to other users -

again, as provided by law (85-2-316[10] MCA). 

HB 194 appears to be an extension of concern about water 

allocated in the Yellowstone drainage reservation made in December 

1978. Since becoming director of Fish, Wildlife & Parks, I have 

reviewed our water allocation program. That review revealed that 

since the Yellowstone allocation, our department has agreed to - and 

in one instance, initiated - modifications of our reservation to 

accommodate other water users. 

A request was made by the city of Billings for a greater 

reservation and a modification was requested to make more water 

available for agriculture. The latter modification was initiated by 

the Department of Fish, wildlife & Parks. In both cases, water 

reserved for instream uses was made available for diversionary uses. 

Legislative review could have complicated and protracted both those 

efforts. 

These modifications are clear evidence that both the Board of 

Natural Resources & Conservation and the Department of Fish, Wildlife 

& Parks are dealing responsibly with flow reservations. 
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Had this bill been law, there would have been two pieces of 

additional legislation working their way through this legislature. 

The modifications that are now in effect would have not been 

finalized until this session. The risk also would exist that they 

could be lost in the process. 

I urge that you let the law work as it'is now structured, and 

impose no additional and unnecessary restrictions on an already 

complex process. 
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