
MINUTES OF THE MEETING OF THE JUDICIARY COMMITTEE 
January 21, 1981 

The meeting of the House Judiciary Committee was called to order 
at 8:00 a.m. by Chairman Kerry Keyser, presiding. All committee 
members were present except Rep. Teague, who wa.s excused. Jim 
Lear, Legislative Council, was present. 

HOUSE BILL 176 REP. YARDLEY, chief sponsor of the bill, informed 
the committee House Bill 176 would amend the current criminal 
provisions to make ownership of antique slot machines legal. 
YARDLEY noted slot machines that are 25 years old or older are 
not really used for gambling purposes. YARDLEY passed out to 
committee members information showing that states have laws 
making slot machines legal. EXHIBIT 1 If the date on the 
bill specified the slot machines were to be prior to 1950 it 
would eliminate ownership of slot machines used in gambling 
places now. 

There were no other proponents. 

There were no opponents. 

In closing, YARDLEY stated law enforcement agencies expressed 
support for this bill. Unfortunately, they did not make it 
to the meeting to testify. 

REP. BENNETT questioned if any thought was given to other types 
of antique gambling items such as roulette wheels. YARDLEY 
replied he had not thought of that but it might be something 
the committee would want to consider. 

There was no further discussion on House Bill 176. 

HOUSE BILL 159 Chief sponsor, REP. ELLERD, noted rural fire 
fighters are in favor of this bill. ELLERD stated the only 
change is on line 13 and 14 adding "or other property". 

BOB KELLY, State Fire Marshal, stated the law at one time 
expressed vehicles were classified as occupied structures. This 
included cars, trains, airplanes, and farm vehicles. Currently 
these types of vehicles are not included in present law. Last 
year there were 857 automobile fires. Arson constitutes 20.85% 
of all fires. 

ART KORN, Montana Staff of Volunteer Fire Association, noted 
the Montana State Firemen's Convention approved this bill. KORN 
hopes the committee will pass it. 

JOHN W. MCCRASSAN, Gallatin County Fire Marshal, hopes this bill 
will help the prosecution in working with arson. 

DAVE FISHER, Montana Volunteer Fire Association, supports this bill. 

J~ms BALKE, President of Gallatin County Fire Council, supports 
the chang2. It is needed for the past as well as the future. 
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In closing, REP. ELLERD gave the committee a letter from the 
Attorney General's office, a telegram from Don Ranstrom, 
Blaine County Attorney, and a letter from Charles A. Graveley, 
Lewis and Clark County Attorney, supporting this bill. EXHIBITS 
2, 3, and 4 respectively. 

REP. EUDAILY questioned the insert of "or other property" asking 
how broad that was. KELLY replied it would be quite broad but 
the term "occupied structure" takes in dwellings. EUDAILY asked 
if someone burns a haystack or a kid's playhouse how the bill 
would effect that. KELLY replied those types of things are 
usually criminal mischief. If it was a large amount of hay 
that was burned it would probably be called arson because of the 
money lost. It was stated that negligent arson is a misdemeanor 
and arson is a felony. If $150 worth of property or more is 
damaged, it falls into arson, which would be a felony. 

REP. HUENNEKENS asked if that would include real property such 
as timber or grass. KELLY replied grass land fires would be in 
the same catagory as haystacks. 

REP. IVERSON noted the letter from the Lewis & Clark attorney 
mentions increased penalty. KELLY replied that it is the intent 
when you move from negligent arson to arson, it is a felony. 
You could not have a misdemeanor under the arson law. 

REP. KEYSER asked the sponsor that if in the discussion with 
the Attorney General's office did the language in the bill 
concur with what they want. KELLY stated the Attorney General's 
office feels comfortable with the language. The Attorney General's 
office does see the problem but does not oppose it. 

EUDAILY inquired if the sponsor would object to a more definite 
definition of the term "other property". ELLERD did not have 
any objection. MCCRASSAN stated in section 45-2-101, MeA, there 
is a list of definitions used in criminal cases. Subsection 34 
defines "occupied structure". Subsection 48 defines property 
as anything of value. 

EUDAILY questioned if there should be a reference to 45-2-101. 
JIM LEAR stated it would not be necessary. 

REP. HUENNEKENS stated House Bill 10 placed a penalty of 10 years 
on arson. REP. ELLERD stated the penalty for arson is 20 years. 
Negligent arson is a penalty of 10 years. The term "occupied 
structure" before did include all those items. Following a supreme 
court decision the sponsor found it necessary to add the term 
occupie~ structure. The case referred to is State vs. Bashor, 
37 ST REP 1098 (1980). 

There was no further discussion on House Bill 159. 
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HOUSE BILL 205 Chief sponsor, REP. KEEDY, stated this bill deals 
with the question of spousal privilege. It is an attempt to change 
present statute that precludes the spouse to go against the 
other spouse unless the defendant spouse consents. If this bill 
is enacted, the witness would not be compelled to testify but 
would also not be stopped from testifying. The old argument 
for this bill was that a woman had no view of her own; her 
husband's view was also her view. The modern argument is the 
preserving of marital harmony. KEEDY does not believe this 
argument is persuasive. In the case where the wife wanted to 
testify against the husband there is probably no harmony anyway. 
The rule as it stands now frustrates the Department of Justice. 

TOM HONZEL, County Attorneys Association, is in support of this 
bill. HaNZEL personally feels the whole privilege should be 
repealed. It makes no sense in this day and age to hang on to 
the privelge as the way it is developed. The privilege should 
be the witness's and not the defendant's as to whether the 
witness will or will not testify. HaNZEL stated two cases; 
one case involved prostitution in Missoula where the defendant 
married the girl before the case came to court. The other case 
was in Texas where a man was charged with murder. The only 
witness was the man's girlfriend. The man stated he hoped he 
could marry her before the case came up. HaNZEL stated it does 
not make sense to keep this type of law on the books. 

There were no further proponents. 

There were no opponents. 

REP. KEEDY, in closing, stated there was a need for change. 

YARDLEY questioned if the cases mentioned are true if the law 
would really make a difference. HaNZEL replied he didn't really 
know. There is always the possibility that the person would or 
would not testify. His preference is to repeal the whole thing. 

BROWN inquired why not repeal the whole thing. KEEDY stated that 
was a temptation. Legal reasons where it would apply against 
the witness spouse to testify is reason for keeping the law. 
This may help preserve marital harmony. 

There was no further discussion on House Bill 205. 

HOUSE BILL 207 REP. KEEDY, chief sponsor, stated this bill 
amplifies what is meant by "convicted". If an offender is 
designated as dangerous he is eligible for parole after serving 
1/2 of the sentence. The offender is entitled to a designation 
of nondangerous if he was neither convicted of nor incarcerated 
for an offense during the preceding five years. The word con
victed takes on special importance. 
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KEEDY noted a case where a man pleaded guilty to two counts of 
burglary. The man escaped before the court entered the plea 
in the books. During that time the man committed another 
burglary. The district court labeled the man as a dangerous 
offender. The supreme court reversed the decision to non
dangerous offender because there was no prior conviction on the 
books. KEEDY stated this showed the narrow-mindedness of the 
court. This bill is necessary to make it clear what the legis
lature had in mind for prior felonies. 

There were no further proponents. 

There were no opponents. 

There were no questions asked by committee members. 

HOUSE BILL 208 Chief sponsor REP. KEEDY noted line 12 on page 1 
of the bill adds to the list of statutes "45-5-502", which is 
sexual assault. "Without consent" is defined in section 45-5-501. 
Subsection (1), concerning without consent, has been changed 
because of the narrow language currently in the law dealing with 
rape and sexual assault. In order to establish there was no 
consent it is appropriate to consider that just because there 
was no physical force to stop the action does not mean the 
victim did not suffer mental anguish. The absence of physical 
resistance should not be construed as consent. KEEDY noted the 
defense in a case can have a real field day in cross-examining 
a victim as to whether or not she had given consent. It is very 
demeaning for the victim to go through. 

TOM HONZEL, County Attorneys Association, feels the definition of 
consent should be applied uniformily throughout the criminal code. 
At present the definition does not apply to 45-5-502. HONZEL feels 
this has been a problem ever since the new criminal code came into 
effect. Sexual assault comes up in child molesting cases. In 1979 
there was an amendment for a type of consent provision. The sexual 
assault statute refers to contact that is done without consent. 
When someone is under the age of 14 and the other person is three 
years older, you really can't have consent. 

HONZEL stated the second change in the bill is necessary because 
people are beginning to realize there is a physical intimidation 
to submit. 

KAREN TOWNSEND, Attorney General Staff Attorney, is in support of 
the two amendments to the bill. TOWNSEND stated one of her past 
jobs in Missoula was prosecuting rape and sexual assault cases. 
One example involved a 17 year old girl and an Army recruiter. 
The recruiter had developed a rapport and was trying to assist the 
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recruit. The recruiter made her come to the office after 
hours and to his home to show her his medals. Intercourse 
was performed at the army recruit station. In her statement 
she had to state that he did not beat or choke her. She was 
not willing to consent but because of his helping her she 
felt obligated to perform the act. After this case was 
announced, TOWNSEND stated three other young women wrote 
letters to her office stating the same situation happened to 
each of them at the recruit station. TOWNSEND struggled in 
her defense Of the girl as to what was "consent". The 
final verdict was a plea of guilty with a deferred sentence. 
This statute would apply to that. TOWNSEND said a number of 
studies are being done on the subject of consent. One study 
shows 60% of the people are not using actual phyiscal force 
but psychological force. 

There were no other proponents. 

Opponent MIKE MELOY, Montana Trial Lawyers Association, stated 
one of the reasons for changing without consent is to include 
it within the statute of sexual assault. Sexual assault is the 
touching of somebody. Sexual contact without offense is the 
touching of private parts but not actual intercourse unless the 
person is less than 16 years old and the other person is three 
years older. This is a type of child molestation. There had 
been a problem in the past where the little boy or girl agreed 
to let the person touch them. Consent is ineffective unless 
the person is more than 14 years old. MELOY feels it is not 
necessary to add 45-5-402. It would be making criminals out 
of 15 year olds having sexual contact not intercourse. The 
victim would be unable to consent because she was less than 
15 years old. 

In closing, KEEDY stated the problem with the language "not a 
willing participant" modifies "a recipient". KEEDY would not 
have any objection in changing that. Sexual consent is not 
always a willing participant. There are many examples where there 
is no physical harm but there is fear of humiliation. There may 
be a case where a woman is afraid of being fired. This definition 
is conclusive to cover situations where there is the use of force. 

REP. EUDAILY asked how much leniency would that allow lawyers 
if "willing participant" was used. KEEDY replied consent or 
lack of consent should be the jury's determination. 

REP. YARDLEY asked if TOWNSEND was familiar with any other states 
that use this type of language. TOWNSEND stated she could not 
think of any off hand. Many papers have been written on what 
was consent. There is an extreme difficulty in determining the 
definition. 



JUdiciary Committee 
January 21, 1981 
Page 6 

REP. BENNETT asked about the wording "force" stating wouldn't 
that be included as physical intimidation. KEEDY replied that 
as it is now stated, force only means actually forcing someone 
to do something. A judge or jury would interpret force as 
actual force and not as physical intimidation. 

There were no further questions or discussion on House Bill 208. 

The meeting adjourned at 9:35 a.m. 
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A Model Bill for Your State 

STATE OF (Your State Here) 

PROPOSED ACT to amend the penal law, in re
lation ot a defense in a prosecution for possession 
of certain gambling devices. 

The People of the State of (Your State Here), 
represented in Senate and Assembly, do enact 2S 

follows: 

Section 1. The penal law is hereby amended by 
adding thereto a new section to read as follows: 

Possession of a gambling device; defense. 
\. In any prosecution for possession of a gam

bling device, it is a defense that the slot machine 
possessed by the defendant was neither used nor 
intended to be'used in the operation or promotion 
of unlawful gambling activity or enterprise and 
that s ch slot machine is an antique. For purposes 
of this section a slot machine manufactured twenty· 
five years ago or earlier is conclusive proof that 
such slot machine is an antique. 

2. Where a defendant raises the defense pro
vided herein, any slot machine seized from the 
defendant shall not be destroyed, or otherwise al
tered until a final court determination is rendered. 
In a final court determination rendered in favor 
of said defendant, such slot machine shall be re
turned, forthwith, to said defendant, notwithstan
ding any provisions of law to the contrary. 

Section 2. This act sh~ taRe effect immediately. 

Precedent: 

Similar laws have been recently passed by the 
states of California and Texas (1976), Washington, 
Oregon and Missouri (1977), Florida, Pennsylvania, 
Wisconsin, and Illinois (I978) with similar legisla
tion now being proposed for numerous states across 
the country. 

And Now, To The Machines 

That's enough of the legal mumbo-jumbo. It 
~eans a lot to the collectors in iffy or illegal states, 
lr1d we're all probably interested in how the legal 
changes come about for those of us in legal states. 
Yd the whole purpose of all of this is to collect, 
aJmire, buy, sell, trade and profit from the machines 
themselves, so let's get to the interesting part. 

This volume adds an additional 100 automatic 
pyou t slot machines to the first batch covered in 
,>olume one. The format is the same, as are the elas· 
5Itlcations and pricing; both volumes are therefore 
comparable and future volumes will also follow the 
SJ.me pattern. To keep things simple each machine is 
::-:ceu according to six descriptive classifications as 
. ::uws: 

3S 

Becky Brown and Allan Pall both have a handle on a 
Big Time collectible, the Caille MUSICAL ECLIPSE 
TWIN. 

Incomplete 

Non-working, missing parts, missing display wheel or 
glass, rough or virtually destroyed cabinet. Requires 
complete restoration. 

Rough 

Rough, well·worn, worn off paint, broken parts or 
glass, but just about everything there, 

Fair 

Can be made ready to play with minor adjustment, 
with general appearance poor to fair. 

Good 

Ready to play but needs some work. particularly on 
appearance, 

Excellent 

Brand new or mint condition with some wear accep
table. 

Restored 

Rebuilt and tuned up to mint or even better than ori
ginal condition. 

With all that behind us we'll get to the machines·
so here they are; the second hundred most collectible 
slot machines including machines that are consider
ably lllder and considerably newer than those in 
volume <me. 
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SPECIAL REPORT .. J 

r "Legal States)· 
For Slot Machine Collectors; 

__ .1 

Ifyou· ... e ~n in the tliolrnachineool· 
lectin", Kume fOI" more than a wf'1'"k you 
probahly alreudy know what the 18w!t 
In your sLHte ha ... e to liay ahuut thellut, 
jed.. A,., a polentiaisiot machine collK· 
tor, lht' first lhlng you need to know". 
whether you rt!~ide in an illt?Ksl or legal 
elate. Thi" one fact w,H for m the bltJ'is 
for your collectlon, if yOu intend to 
have 8 C'OIl~ion. 

The obvious an/twer i8 thiS: If you 
live in an illegal !ltale, don't buy a slot 
machine Thi!l particular BJH~wer. how. 
ever, seems very arbitrary and 
extremely un-American. After al1, the 
slot Illachine la an American inven
tion, and it should be potlsible (or any 
American to own. buy, sell, trade or dis
play their tTea.sured piece of Ameri
cana with collmor8 from other sLates. 
This happens to be 8 country where the 
law8 are intended to 8en'e the people, 
But remember, many of theee law II 

C 
were made 6 long time ago, and law8 
'lave an unple8.3ant aspect-they stay 
on the hook~ untilaomeone takes them 
off. Rt!moving lawli from the book8 is 
much more difficult than it Bounds. 

What til a legal 8late? Although the 
laws vary. the basic law of allatal.e6 i.e 
that the machines be URed for collect. 
ing PUrpoRt:S only, and that they rwt be 
used for gambling. Other additions to 
the variouslsw! also define an antique 
1'I10l machine. In some slates, such lUI 
California, this definttion is any 
machine manufactured prior to 1941; 
at the same time. however, the Califor, 
nia law does not specify thal those 
manufactured after 1941 are illegal! rn 
other stale's. 8uch 8S Illinoll~, there is a 
25-year law. In other words, any slot 
machine manufactured over 2:-,..'vefiIs 
ago Hi contndert'"d an al1nQue. In'real. 
ity, however. many machmt'~ manu 
factured only Len years agu have been 
conSIdered by many courtA to ~ 
antiques SlOC"r they were part of a rus. 
tone collection and were not used for 
gambli.ng purposett. The m-;;:; fact that 
~echamcarand electromt>Chani. 
cal slot machines are no longer manu. 
factured makes them antiques. [n moet r !.atett. the only reference to .Iot 

'-machlnf'"f' is in the criminal code and is 
c1rul!~di~ under gambling. These law8 
were not .)riKlnally directM at privBte 
ownen\hlp of the machme8_ They were 

int,.nded tn el)" trol or wipe ouL prof .... 
.ional cnme and lilewal w:ambhnll. Not 
all Iflat.-. had 1 ....... such a. this You 
mllY. in f.ct. live In II Iflatethillpt'mllla 
th,. collf"rttnll of fllot muchin .... and nol 
even kno""" it .inct:. in ml;lny ca.""', the 
lawlI aa not clf'lIrly defUl..d On th .. 
otht't hond, in mttny IIlRl.e-8 pt)M,·~"ion 
alone can kxo an o(ff"nite. 

l....el·. Ret down La .pt."CifiCH. The 
slH.t.hl liJIw here fi.re, to the \:w-sl of OUr 
~owl~K"" -T~gfJ for the -collection-of 

. antl1jue .Iot machmes p;ovidE."d they 
are not UKf"'d. for gambling purpolte8. 
For 8~olu~ proLl>ctlOn. you are 
advl!u'"d tD contact the Secretary of 
Slat..e of your 8late for Bpecific wording 
of your slate's law •. 

California Any machine manufac
tured. prior to 1941 il'l pret!umed to be IlIl 
antique. 

Colorado Any machme manufac
tured priOT to 1950 IS presumed to bean 
antique. 

Conne-cticut The law8 presently 
apply to gambling but are not clearly 
defined. Possession alone does not 
seem to be an offense. 

FloTida Any machine manufactured 
prior to 1941 ia presumed to be an 
antique. 

Illinois Any m8chi.n~ manufactured 
25-years ago or earlier is presumed to 
be an antique. 

Kansas A favorable bill has passed 
the House Committee and ..... ent to the 
Senate Committee. Full details are not 
yet known. 

Mai.ne Late inConnation seem9 to indio 
cate antique slot machines are le-gal. 
Details are not completely known. 

Michigan Existing taws seem to allow 
antique slot machlflefl of any year of 
manufacture. Po@ees8ion alone d~ 
not seem t.o be an offense. 

Minne~ot8 Existing laws Pf"rTTlIt pri· 
vate ownership of antIque slot 
mBchi.ne~ of any year of manufacture. 

:'r1itiSi.s6ippi T~t Ca.8P....b have estab
lished the nght to own slot machmes 
provided they are used for a.rnusement 
and not for profiL 

M ituwuri Any machine over 3D-yean 
old i.e pr~umed to he an antique. 

Nebraska Although the law stat..e8 
POS8e-8IHOn alone i.e an offense. it 
further inrucatf""8 that the offense La 
ba.'4ed on p<)I'ISf'SSlon or tTansactions in 
any gambling dt"Vice knowing that it 
shall be Uttt"d tn the advancf!ment of 

unlawful KliITlblina: activity, 

Ne:vlula Elli .. linK low8 ~rmiL VO".t.e 
own~rtlhip o( .. lot much in ..... o( an)' onn· 
tage providt-d they tHe UI'I...d (or ~ 
ment and nol profit, A lIcenn rrOUl the 
Nf!'v8Ida Gomin" Commi .. ion IS 
rt"'Q,uirt.."<i (or sellinI': or di .. tribuu.n«. 
Since ii:ftmblin~ i .. leKsi in Nevada. thf!' 
la ...... ure clearly define<! (or all t~ 
Ktlmb1in~ uctlvity and the manu.!.ac
ture. ~ale Hnd distrihulton of the pb~.i. 
cal lOOie of tht" bUtiiness-poker dupe 
to roulette wheels. 

New Hamp!"Ihire Any madune 
manufactured prior to 19-41 iii pre
sumed to be I;ln antique, 

New Jer~ey This law. with a zo..year 
old dau~e. is reported to have just. 
pa.s~ed. Complete df!t.aila are not yet 
known. 

New York Any machine manmc
tured prior to 1941 i8 presumed to ht an 
anllQue. 

Ohio Presentlawsallow slotmachinefl 
of any vintage but forbid anyOOt to 
aquire, possess. control or operate a 
slot machine for profit. 

Oregon Any machine manufactured 
prior to 1941 is prf'"9umed to be an 
antique. 

Pennsylvania Any machine manu· 
factured prior to 1941 1S presumt"dwbe 
an antique. 

South Dokota Any machine manu, 
factured prior to 1941 is presumed to be 
an antique. 

Texas Any machine manufactu.red 
prior to 1940 is presumed to be- an 
antique.. 

Utah P08Beeeion alone ia nol an 
offentte. Collecto~ may own .Iot 
machines provided theyart' not u~ 
for gambling. 

Virginia Present laws are unclear, but 
poR"esflion of sial machine3 alone does 
not seem to be an a ffenl'e provided they 
are not used for gamblmg. 

Washington Any machine manufsc· 
tured prior to January 1. 1941 i.e pre
sumed to be an antlque 

Wisconsin Slot machine9 manufftc
tured 25--years ago or earlier an pre
Burned to be an antique. 

The above listmg is merf!ly a cap8uli, 
z.ation of the actual laws for each 
"legal" etale. You are f!ncouragrd to 
make your Own detprminatlon of how 
thf! laws of your particular 8t.a.~ apply 
tn your collection. 
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Pat McCrosson 

STATE 
OF 

MONTANA 

ATTORNEY GENERAL 
MIKE GREELY 

6 January 1981 

Gallatin County Fire Marshal 
Gallatin County Sheriffs Office 
615 South 16th 
Bozeman, Montana 59715 

Dear Pat: 

Pursuant to our conversation, we have reviewed your legis
lative proposal to amend the code provisions on arson to 
include the term "or other property" along with occupied 
structure. The Attorney General's office will not be taking 
a position on the proposal. 

Thank you for your interest in this matter. If you have 
further questions or comments don't hesitate to contact me. 

Very truly yours, 

~~/?7I~~ 
MIKE McGRATH 
Assistant Attorney General 
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Courthouse - 443-1010 
Helena, Montana 59601 

Mr. Robert A. Ellerd 
House of Representatives 
State Capitol Building 
Helena, Montana 59601 

Charles A. Graveley 
County Attorney 

January 19, 1981 

Re: House Bi 11 No. 149 

Dear Representative Ellerd: 

I have been asked by the State Fire Marshal's office to com
ment upon the proposed amendment to Section 45-6-103, MCA, which 
adds the words "other property" to sub-section (a). I strongly 
endorse the amendment and urge you to give it your full support as 
we have had cases where property other than occupied structures were 
destroyed by fire and the only charge that could be brought in those 
cases was criminal mischief for which the penalty is only ten years. 

I believe the increased penalty provided in this section of 
law would be helpful in arson prosecutions and further believe that 
this is a much needed amendment to our existing ar30n legislation. 

If you have any questions regarding my position on this, please 
feel free to contact me. 

Very truly yours, 

~-;fA.~!::::7 
CAG/dl 
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