MINUTES OF THE MEETING
LOCAL GOVERNMENT COMMITTEE
MONTANA STATE SENATE

APRIL 11, 1979

The meeting of the Local Government Committee was called
to order by Chairman George McCallum at 9:30 on Wednesday,
April 11 in Room 405 of the State Capitol Building.

ROLL CALL: All members were present with the exceptions
of Senators Story., Rasmussen, Lockrem and Thomas.

Dennis Taylor, Staff researcher, was also present.

Chairman McCallum turned the chair over to to Senator
O'Hara so that he could present the resolution.

CONSIDERATION OF SENATE RESOLUTION 38: Senator George
McCallum of District 12, sponsor of Senate Resolution 38,
gave a brief resume. This is a Joint Resolution of the Senate
and the House of Representatives of the State of Montana
requesting assignment of a study of problems of state comp-
ensation to local governments for state-owned property
and to begin to identify state mandates to local governments.
Senator McCallum stated that this bill came about from a letter
the Legislative Council received as did Senator McCallum
from the National Conference of State Legislatures.

Bob Pearson, Research Director of the Legislative
Council, reported on the letter from Mr. Tom Sutberry,
of the NCSL , requesting grant proposals for state
legislatures for up to $15,000.00. A letter was written
on April 6th to the NCSL in which endoresements were to
be enclosed. At that time, Senator Mathers suggested that
perhaps a Senate Resolution would be very effective. And
out of that conversation came, SJR 38.

Dan Mizner, of the League of Cities and Towns, stated
his support of the bill. The concept of this will be an
excellent program to work out some of the things that have
been going piece meal.

Dave Goss, representing the City of Billings, stated
that he strongly supports this study as it will eliminate
some of the problems and really help the cities and towns.

With no further proponents, Chairman O'Hara called on

the opponents. Hearing none, Senator McCallum made the closing
remarks.
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The meeting was opened to a question and answer
period from the Committee. Discussion was held.

DISPOSITION OF SENATE JQINT RESOLUTION 38: A motion
was made by Senator Watt that Senate Joint Resolution
DO PASS, Seconded by Senator Peterson. Motion carried.

COMMENTS BY SENATOR WATT: Senator Watt reported to
the Committee that Missoula area is not against subdivisions
with news articles reporting that seven new subdivisions
are now going in with more being considered.

ADJOURN: With no further business the meeting was
adjourned.

CHAIW@, George McCallum ‘
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For State-Owned Property!

The extensive land and crher property? holdings e Thirty-aix stites either make pavmonts (o
of federal and state governments have jong been a iocal povernments for state-owned property
problem for local governments since such holdings or aitow local taxation of state nroperty,
are generally cumpl from state (in the case of
federal holdings) or local property taxation. ® Fourtcen siates netther provide compensa-

Congress has waived intergovernimental tax im- tion nor permit taxation.
munity in some cases to permut dircet taxation of
certain {ederal activities or properties by local and ® Financial payments for one or more catego-
state governments, but more frequently, has autho- ries of iand are made in 33 states
rized federud payments to lecal governments in iieu
of taxes. * Sixteen states allow local taxation of some

State  governments, hkewise, hold  substantial type of state-owned land. Thirteen of these
amounts of property largely exempt from lncal also provide one or more tvpes of compen-
property taxation while requiring local governmients sation payments.
to provide public services of one type or another to
state-ownced properties. For example, trash gener- * When states adapt payment programs or

ated on, or by, state land or faciliies must be
disposed of by local public works or eavironmental
apencies and state buildings and property must be
provided local police and lfire protection service.

In 1976, the Advisory Commission on Intergov-
ernmental Relations (ACIR) surveyed the 30 states
to determine their practices with respect to compen-
local governments for the loss In 1ax reveaues

a :“rom state acquisition and ownership of real
and personal property withia jurisdictions.
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those

allow local taxatinn, they seldom provide
for full coverage of all state property. In
most cases, only a select category of prop-
erty, such as forest land or parks, gives rive

to & payment or is allowed to be taxed.

Most state
fied under three categorie

compensation programs can be classi-

1

i. Tex Equivalency. Twenty-one states have

The results of this survey are summarized below: programs using assessed value and twx rate
factors to determine the amount of pavment.
i The broadast aid program of this type would
— , set the pavments cqual to the taxes that would
Depenved fron AR, The Adegnaoy ol Federal Compensasion for P It : :
Joderad Tux Fxemypn Land Gortheaiag Commission Report,
1978,
iy moded il oy w ol creperts Tat can beoaoda \E o, Nomie stalen v than ang type of compeiaiion roos
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7

f

i
| properties entitling them to paymenats, including: use

\
i

¢

\
\
!
|

\
\

\

be received from were in
private ownership,
completely match

do not attempt to

the property. 1f it
Few, tf any, state programs
this description: that is, they
pay full tax equivaiency.

2. Shared Revenue. Eigh states have
programs which return a portion of the re-
ceipts the state earns from 1its property.

hteen

3. Flat Per Acre Payment. Scven states
have programs which pay a fixed amount per

acre of m.xtc-owncd iand.

Additionally, there are programs using other
methods of compensation or a combination of the
above methods.

" When local governments are paid, a variety of
factors are used to identify and delineate those

of the property; agency responsible for it; relative
extent of the property in a localitv: and services
provided to the property. For example, state prop-
erties on  which payments are somectimes made
include state parks and forests, wilderness areas,
highway interchange areas and fuiure rights of way,

‘o
recreation sites, office buildings, and educational

institutions.
/

The legistution that follows provides for the
establishment, maintenance, and periodical publish-
ing of an anventory of state-owned property. The
suggested  legislation further provides three basic
methods of compensation. each directed primarily
to a broad catcpary of state property.

The first method—service charges imposed upon
state property holdings embracing both land and
buildings—involves levying a variety of service
charges of the same kind as may be imposed upon
privately owned property, as well as certain other
tvpes of charges designed to approximate a portion
of the local revenues expended in servicing the
holding. They are most appropriate to institutions
and other fucilities comprised both of land and
buildings. Such holdings usually require a range of
local services not necessary in the case of undevel-
oped land. This scction of the bill is from the
Virginia code

The second approcch 1s one of providing pay-

mends in hiew of otaxes-—a  tax equivalency

ook f Virginaa Secs 884020 See abo New York Legislative

Papomdnure Review, The
VoONYL Muarch 19770

Conpaiaicn o Optional  Service

Clirge Laov, b

ocal nts in which
ated. The tax cequivalency

approach iy fost appropriate 1w cases in wiich the

pavment -to  thase governme

state-owned  Lond o doc

state  holdings comprise undeveloped land. This
section of the bill is drawn from Vermoat and
California statutes.®

The third approach —shared revenue—is most

appropriate for land holdings that involve timber or
mineral production. Using this approach, a percent-
age of the gross revenues obtained by the state
agency administering the revenue producing land is
allocated to the local government in which the land
is located.

In the suggested legislation. the three compensa-
tion schemes are geared to the major types of

holding for which a particular approach appears

most appropriate {i.e., shared revenue for revenue
nroducing property. tax equivalency for undeve-

toped land holdings, and service charges for im-
proved propertics involving land, butldings. In the
legisiation, compensation is also limited to the type
of local government in which a particular type of
nroperty hoiding is most Iikefy 1o occur. Compensi-
tion under the service charge approach is hmited to

those local governments actually providing the
services  specificd. Compensation under the tax

equivalency ard shared revenue methods is limited
primarily governments.® The model bl
provides compensation to those local governments
that are often reguired to service tax exempt state
property, ie.. municipalitics and ccunties. Statues
may wish to use different combinations of compen-
sation approaches and eligibility requircments {or
iocal governments depending on the prevalency and
geographic distribution of major types of state-
owned property. and the pattern of state-local
financing of certain services, including elementary
and secondary cducation.’

While a case can be made for direct local taxation
of certain kinds of state property, the usual desire to
reserve final determinations on financial commit-
ments to the state argues against the inclusion of a
direct tax option in the model legislation, Some states
might, however. wish to consider such an approach.

to county

SPerment Stetutes, See 3056, Cabiforai, Wests Ann. Rev. &
Code, Sce. 901 et sy

*The legistation does provide for the disiribution of mineral
rents and rovadtics amoeng mumcipalities, counties, and whael
districts s is usuzdly done with state severanes tax revenues
TSee ACIR feg

Iy stule compessation for exempling cew calegore

o oa Stere Mandates for provisians govern
ab prop
certy from taxation



Section | states the short Gtle ol the act,

Secrion 2 sets forth the indings and purpose of the
legislation

Section 3 specifies (1) that any iegisletive or admin-
istrative action Increasing  the amount of state-
owned property include a statement of the statewide
poiicy ohjective to be furthered through such acquisi-
tion, an estimate of the loss of locai tax revenues, and
a statement of the extent to which state compensation
for the loss of local tax revenues due to stite property
ownership would be appropriate; and {2} that
provide simplicity of administration and to preclude
“doubie dipping.” there be uxl\ one type of state
compensalion for cach aolding of state-owned prop-
erty.

Secrion 4 requires a designated state agency, with
local guvernment assistance, to collect and maintain
informaton concerning state-owned property, and to
pubiish this information in a catalog every five years.
The section also "*quircs the designated agency to
hear complaints on the compensation for state-owned
property, and publish an annual repoit.

Section & authorizes .uc‘zl ZOVETAMenis 10 1mpose
service charges upon <ertain t\"w: of state real hold-
ings, primusily improved lund in urban settings. in the
first part of the section the immunity of state property
to tocal taxation is warved tor purposes of imposing
the service charge, Service charges include special
Properiy taX assessmenis, user chirges based on
volunie of consumption, and an approximation at the
amounts cxpended by locsl governments {ram their
OWN Tevenue sources in providing services to the
property. The tvpes of services for winich charges can
be made include wuter, sewer, and other utlities,
consiruction and maintenance of strects and water
and sower lines, colicction and disposal of solid waste,
police and lire protwection, .ma optionally, public
education. The total of all service charges is limited to
a specified percentage of the ad vidorem property tax
that would be owed on the state property 1§ not tux

exempt. | Poovernments from
accuminiaiing Gnions knds of ¢hurges tnat could
cuunl or even wweeed g tudl tax dabiliny were the
property not fax exemnt,

Secton foprovides for a ax equivalency puvment
or payientin hicn of taxes, to counties for larpe tracts
of undeveloped state-owned Jand State-owned fand is
to be El\\‘\.\i‘.f oy the county sssessor on the sam
Basts iy privatedy onned property of a similar type. in
arder to guabkiiv for o tax equivalency payvment, the
assessed value of all other property in the county. The
previdling county tax rate is thea applied to thae
portien mhove the mmmmum to determine the ate
compensation paviient, No pavment is mads unless
the amount duce s greater than $360. The minimum
percentage and minunum pavment are included to
eliminate situations where the state payment may he

so smail as to net justify the administrative costs

I
invelved.

Section 7 provides for the sharing of receipts from
timber and muncral production occurring on state-
owned properties. The timber revenues are provided
to the county government while the mincral receipts
arc distributed to the county and school districts and
municipaiitics in the county,

Section ¥ sets forth a procedure for adjudication
and appeal. The valuations of state-owned fand ds-
sessed by county assessors are subiect to revie s anid
correction hy the state board of equalization or otier
property tax supervisory agency of the state in the
same manner and degree as adisstments 1n the vidua-
Gons of privately owned pronerty. The affected lacai
jurisdictions and state agencies may appeaivaluation
to the state assessment equalization agency,

Section 915 an optional section providing for the
legistature to appropriate funds for compensation
payments and {or a pro rate reduction in p: nents if
t*‘c appropriation is ess than the total due

Sections 10 and Il provide separability a ﬂd eitec-

tive gate cladses, respectively.
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Suggested Legisintion

[AN ACT TO PROVIDE STATE COMPENSATION TO LOCAL
GOVERNMENTS rOR STATE-OWNLD PROPEETY]

(Be it cnacted, (21

SECTION L. Shorr Tirle. This act may be cited as the "5y

sace] Compensation to Local Governments
for State-Owned Property Act.”

SECTION 2. Findings and Purpose. )

(a) The [legislature] finds that in some cases, state cwnership ol real property results in adverse
intergovernmental fiscal effects upon local governments in this state. Among these effects are tax revenue
losses, restrictions upon communmity development, and consequent fiscal hardship upon the local govern-
ment and its residents.

{b) It is the purpose of this act:

(1) to provide for the coilection. analysis, and publication of information on the extent and
intergovernmental fiscal effects of property ownership by state government; and

(2) to estublish policies, criteria, and procedures to govern the compensation of local govern-
ments for the loss of tax revenue ntiributed to property ownership by state government,

SECTION 3. Specification of State Policy Objective,

(a) Subsequent to the effective date of this act, any legisiative, executive, or administrative action that
has the effect of creating or enlarging amounts of state-owned property shall include, in addition to the
estimated loss of local government property tax revenue from the acquisition of the property, a statement of
the stutewide policy objective to be furthered through such acquisition and the extent to which local
governments are to be compensated by the state for loss of property tax revenues attnibutable (o state-
ownership of the particular property, as set forth in Sections ’ﬁ) (6Y, and {7) of this act.

(b) There shaill be no more than one type of state compeasation payment {er cach holding of state-

SCCTION 4. Collection and Maintenance of Informarion Concerning State-Owned Property.

{(a)y The [department of community affairs] [stute zr)m['rro.’ler] {state taxation deparsment) (or other
designated staze cgency in the executive branch) in consuitation with the fiscal, revenue, or other officer of
each aifected loca: government shail be responsibic for

(1) cotlecting and maintaining information on state-owned property within the respective logal

goveranwnt boundasies, wcuding o lega! deseription of the properties, the assessed value of the properties
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ic) Services for which charges against state-onwned property may e smiposed are

(1) provision of watcr. sewer, and other utility services;

(2) debt service, or amortization, and maintenance costs for capital tmprovements that directly
serve the property, including, but not limited to, street and sidewalk construction and improvement, water
and sewer line construction to serye the property;

(3) collection and disposal of solid waste generated by, or on, the property;

(-9) general police and fire protection services, and specialized police or {ire services provided
especially for the property;

[t5) public cducation;]

[(0) {list other services] ]

Service charges shail not be applicable to {maintenance costs of roadways abutting the property and
serving the weneral public in an uarestricted manner] [list other exclusions desired).

(d) Service charges for those services specified in subscction (¢} of this section shall be computed,
levied, and collected as follows:

(1) for those services for which a fee or user charge is normaily levied against property in privare
ownership, o like fee or charge shall be levied agninst the state;

(2} for those services for which a special ad valorem property tax is normally levied wgainst
property i private ownenhip, a like levy shall be made against the st

(3) for those services normally financed through general tax revenues, the service charge levied
against the state shall be an amount equad to the amount the locat povernment shall have expended inthe
previous year {from its own sources of revenues] {from local ud veiorem property ax revenues] for
providing such services, exclusive of any funds received from the U.S. goverament, staie goverament, or any
othier source specifically for such service, multiplied by the ratio resulting from the division of the total
assessed value of state-owned property in the taxing jurisdiction of the tocal government by the totat
assessed value of all property in the taxing jurisdiction of the loca! zoverament.

{¢} The service charges specified in paragraphs (1) and (2) of subsection (dj shall not exceed those
levied for such services against property in private ownership,

(f) A service charge shali not be levied or collected if the cost of a service is covered by any other
assessment, levy, charge, or financial arrangement between the local government and the state or any of its
agencies or instrumentalities.

{2} The total of all service charges levied against a bmpcr!y hedding of the state under this section
shall not exceed [SO] [75%]) [orkier] of the ad valorem property taxes that would be owed on the property
holding 1o the local government levying such service charges were the property subject to such ad valorem

rNes.?

GEv, e approac Tuli s g oy
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established on a basis comparable to that used by the local poveiniier in assessing other propertios of
similar kind, the rates of tux otherwise pavabie on the properties cach vear, a statement of all income ar
rental payments stemriing {rom the use of the properties, and any oiher information which may be reguired
for effective implementation of this acts

(2 processing local government applications for reimbursement submitted pursizant to this act;

{3) hearing complaints from local or state agencies with reference to compensation for state-
owned property; and

{(4) reporting annuaily to the Governor, [legislature], aftected state agencies, and loca! govern-
ments on the extent and amounts of state co.'npcnsnti(m for statc-owned property

(b) [12 months] following the effective date of this act, the [srate agency specified in subsection (a)
above] shall collect and tabulate the information required under Section 4(a)(1) and publish such
information in a catalog. As new properties are acquired, or existing properties are disposed of by the state,
the [state agency] shall record cach change and the estimated mipact on state and local tax revenues. A
revised version of the catalog shall be published every {five] years beginninyg with the publication date of the
first catalog.

{(c) The information contained in Section 4(a)(1) of this act shall be coliccted for {specify federal
government land holdings o be included} and shall be included 1n the imitial and subsegquent versions of
the catalog.]

SECTION 5. Locally Imposed Service Charges on Certain Properiy Holdings.!

(1) The provisions of this section shall apply to parcels of state-owned property consisting primarily
of land and improvements thereon which receive the governmental services specified in subsection {¢) of this
section including, but not limited to, state offices. hospitals, institutions, schools, colleges, universititics
garages, inspection stations, warehouses, barracks and armories, together with abutting vacant land held for
future development or used for the same purposes. The provisions of this section shall not appiy to state-
owned property used or held for future use for highway, bridge or tunne! purposes, excepting highway
administration and maintenance purposes, agricultural purposces, timber or mineral production, open space.
park or recreation uses, or to state-owned property which qualifies for another type of state compensation
under this act,

(b) Notwithstanding the provisions of [cite statute relating to exemption of state-owned pmpern

Srom local raxarion], the governing body of any loczl government providing one or more of the

governmental services specified in subsection (¢) of this section to one or more parcels of state-owned
property of the tvpe speciticd in subsection (a) is autharized to levy and collect a service charge upon the

state or any of its agencies or instrumentalitics as the owners of real property mtum its taxing jurndiction.

SR acrvae Vi NS \,\"!nu‘u N
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1 SECTION 6. Pavment-in-Liew of Tuxes for Ceriain Properts Holdings.?

2 (a) The provisions of this scction shail apply to parcels of state-owned property consisting primartiy
3 of undeveloped land including, but not limited to:

K} (1) state conservation areas including state forests, swamp and wildhic refuge areas, land Leld
5 for open space, parks and recreation areas, wilderness areas, tidal and submerged iands:

6 (2) state prisen fanns;

7 (3) state agricultural experiment stations;

8 {4) lands being held for roads, airports, and other structure;

9 (5) abandoned state rights of way;

10 {(6) land held 1n trust by the state; and

11 {(7) land to which the siate has acquired title because of tax delinguency.

12 (b) Ali state-owned land shall be assessed at fair market value, or such fraction theread as applics to

13 privately owned projects of a similar type by the [assessor] of the county wherein itis located, 2nd such land
14 shall be listed separateiy and apart from other property on [the local tax roif]. if a parcel of state-owned
15 property is located in two or more-counties the {state properiy tax supervisory agency] shall determine the
16 proportion of the assessed value to be allocated to each county wherein the land is located.

17 (c) If the total assessed value of all state-owned property ina county is greater than [1857] of the total
18 assessed value of ali other property on the tax roll of such county, that portion greater than [107]) may
19 quality for a tax equivalency payment by the [state agency designated in Section -.’] to the county in which it
20 s located. The payment shadl be the anmount of tax that would be payable upon such portion if the portion
21 were subjected to the ad valorem tux rate of the county for that particular year. No tax equivalency payment
22 shall be made unless the amount due is greater than $500, l pon receipt of appropriate notification (rom
23 [county official], the {stare ageney] shall transmit, subjcct to any required modification or corrections, the

24 payment to the county [treasurer].

-»

25 (d) On or betore [insert dare] of [each vear] foﬂm\‘ing the etfvctive date of this act, the county
-
16 [assessor) shall notity the [state ugency] of:
27 (1) the assessment by fair market value, or appropnate fraction thereof, of the state-owned land
28 located in the county;
29 (2) the local tax rate or rates applhicuble for the year; and
30 . {3) the tax cyuivalency payment due for the year, based on the calculations set forth in
31 subsection (¢) of this section,
32 SECTION 7. Sture Timber wnd Mineral Holdings --Shared Receipts with Local Governments.?

*The x cquividesey approach is best suited 1o large tracts of undeveloped land in onincorporated areas. Compensation is Wmited to county
governments. Other locul governments, such as school districts, could be inciuded aithough the additional enroilment from such holding i
probably punisud,

“he shared revente approsch is desaned for amber and mineral productng propertics. Revenues from timberbinds are shared unby with
connties e the billy but odher ecal povantinents cound be added,



{a) Any state departiment or agency owning timberland or leasing, controlling, or administering

timbertand owned by the state. shall pay to each county in which said timbertand ts sttwated an amoun

equal to [156] of the gross procecds from the sale of trees, timber, pulpwood, and any forest products from
said timberland. Such funds shall, when received, be placed in the account of the [cownry general fund] If
said timberland consists of a tract situated in more than one county and the timber, trees, pulpwood, or
forest products are sold, or cut, removed, and sold {rom the entire tract, then the percentage of gross saley as
herein prescribed shall be divided among such counties in proportion to the total acreage of the particular
tract located in each county.

{b) Any state department of agency administering forests or timberiands owned by the state, instead
of sharing gross sales receipts with counties as provided in subsection (a) of this section, may elcct
permanently to subject such state forests and timberlands to county taxes assessed and levied on the same
basis as privately owned lands and pay said taxes from revenyes received by such departments or agencies to
the couﬁty in which such forests or timberlands are situated.

(c) If minerals or mineral rights are covered by any permit or lease on lands held by the state [or by
the state in trust for local governments], the rentals and royalties paid under any such permit or lease shall

be distributed annually by the [srare agency] on the first day of [insert monih} as follows: [insert percent]ta

‘the {general funds] of the state, and {insert percent] to the respective counties in which the lands lic, to be

apportioned among the governments located therein as foliows: county, [30%:]; municipalities, [25%]; and
school districts, [459%7]).3

SECTION 8. Adjudication and Appeals.

(a) Valuatons of statec-owned lands by the [cournty assessor] pursuant to this act are subject to
review and correction by the [state board of equalization or ather property tax supervisory agency]in the
same nanner and degree as arce valuations of privately owned property.

(b) The [stare agency] and municipal and county governing hoards shall have the same right of appeal
from valuations set by the [cownry assessor} pursuant to this act are subject to any affected or interested
individual purguzmt to {cite relevant statute concerning appeals fr:;m Properiy (dx azsessmients)t

[Optional Section)
[SECTION 9. Appropriation of Compensation Pavnrents.
(@) The [stare agency designated in Section 4} shall include in its budget request the funds necessary

for making the compensation payments required under Sections 5 and 6 of this act. If the funds

St most cises. the state-local divisiomawill be an arbitrary one imposed by the lepdature o the hight of vartoos factors and constderations,

The subcouniy ailociiion to municpaities and schoob districts on the other hand, may be a statowide, umtorm apportionment as provided

in Californiy, with all focal units ol the sme type receving the sumie pereentige. Or, the fesdature mav prefer the subconnty allocition 1o
be hased on sach Dacters as (1D unincorporated population and population of cach conntitueat units (2 assessahle property tay bise o
cach jursdiction; (3) “adjusted Gaxes™ s used o the federsl revenue shirmg proganm; o o combration of these and ather factorns.

“See, ACTR Ste Levisletive Program, 3 St end Pocal Reversues ) 3108 " Assessinent Nottheation, Review, and Appeat Procedure,” Wash-
mgton, DCUS Governmicnt Prinhing Othee, November 1975 pp. 32-40.



appropriated in any year are less than the totai of all compensation payments due under these sécti«.ms. cach
compensation puymcn{ shall be reduced in the same proportion as the appropriation made is (o the amount
required for full payment,

(b} The [srare agency] shall in accordance with [cite administrative procedure act] promulgate rules
and regulations to govern the process {or local governments to apply for state compensation under this act.}

SECTION 10. Separability. [Insert separability clause.]

SECTION 11, Effective Date. [Insert effective date.]



£4.116 State Mandates™

The constitutional fact of state supremacy over
tocal governments—the latter being “creatures of
the state™-—provides the legislature and the courts
with authority to issue dircetives to these local
State-intuated he delined
include any state constitutional, statutory, or admin-
strative action that places new fiscal or adrinis-
trative requiremients on local governments, While

unils. mandates can to

other definitions nught be possible, no matter what
definition is used, the main problem raized by
mandates 1s that added costs are imposed on local
government officials. ‘Stated simply, state mandatces
substitute state objectives for local priorities.

Because of the imposed restrictions on local
autonomy, issues  creaté  more resentment
among local officials than statc mandates. While it
1s necessary that state governments have wide lati-
tude in establishing statewide policies and pro-
grams, there i1s a substantial controversy on how far
states should move into certain areas. The real
gquestion becomes: Can state mandates be suffi-
ciently ditferentiated between an “appropriate” man-
date, and an “tnappropriate”™ mandate?

The use of mandates has increased in recent vears
for two notahle

fow

reasans, First, state legislatures

*Derived Tiom ACIR, Stare Mandaiing of Local Expemditures,
A-07, Wankuagton, DO US, Government Printing Office, Sep-
wember 1978, ACIR, Labor Managemen: Policies for State and
Lol Goversneng, A5 Washington, DO, USD Government
Peinting Mtice, Septewber 19690 ACIR, The Role of the Siaic in
Strengiheming the Croperty Tax, AUT Washinpton, DO LS
Government Prinbmg Office, June 1963 and ACIR, Stare-Loca!
Favation arnd Indistiial Location, A3 Wasdungton, DO S
Y

Goverament Printing Office, Apnl 19067,

have becn increasingly reiuctant
in respanse to public demand
Sccond, the courts have taken a

to raise state taxes
for local services.
more active role 1n
ordering improvements in service standards. Conse-
quently, state legisluturss are sometimes tempted to
mandate local service increases, with no stite fi-
nancing, and let tocal officials figure out how to pay
for the mandates.

Several justifications are offered in defense of
mandates: (1) to assure minumum statewide service
levels or a more uniform level of service throughout
the state; (2) to develop professional standards for
emplovees: and (3) to implement state social or
economic policy objectives.

It must be emphasized that there is hittle or no
contraversy over many state-initiated mandates,
particularly those relating to the organization and
procedures of tocal government. State mandates are
justified to prescribe the form of local government,
the holding of lacal elections, and the designation of
public officers and their responsibilities. Due pro-
cess and “safeguard-type™ mandates are necessary to
insure, for example, the sguitable administration of
justice and the tax laws as well as to protect the
public from malfzasance. State mandates of a super-
visory nature ure also necessary to require localities
to act or to relrain from acting to as to avoid injury
to, or conflict with, neighboring jurisdictions.

Despite the controversy and interest in the man-
dating 1ssue, there s stll hiztle information availuble
an the scope of the practice. However, results of an
ACIR survey indicate that among the most com-
monty mandated functions are special education



progrims (45 states) and solid waste disposal stand-
ards (45 states), Workmen's compensation (for local
personnel other than police, fire. and education)
programs are mandated in 42 states, while various
provisions of retirement systems are mandated in 35
or more states. Most controversial, however, are
state mandates that extend to traditionally local
programs—-park and recreational activities, for ex-
ample.

State controls over, and mandates upon, local
governments are manifested in constitutional and
statutory provisions and in judicial interpretations
thereof. Some state constitutional provisions and
state legistation are enacted for the purpose of
restraining such state mandates. For example, four
state constitutions—Alaska, Louistana, Pennsylva-
nia, and Tennesse—-limit the power of the state
legislature to impose mandates upon local govern-
ments.t But the Pennsylvania provision, after dis-
avowing interference with internal affairs proceeds
to mandate binding arbitration of firemen and
policemen.?

.
e

Constitation of the Stare of Aleska, art. H, see. 19, provides
that “local acts  necessitating appropriattons by o pohitical
suhdivision mav not become effective unless approved by a
majority of the qualificd voters voting thereon in the subdivi-
sion atfected.” Fhe constitution atso forbids a political subdivi-
son ta coatract aodebt funless authorized Tor capital improve-
ments by its governing body and ranficd by o4 miggorty vore ol
those qualificd to vote and voting on the question.”™ Constiiu-
tion of the State of Lowisiena. art. V1, sec. 14, provides that
“NaoLow requidring ncteased expenditures Tor wiges. hours,
wathing conditions, pension and retirement henelits, vaeation,
ar sick dane benelits of politicad subdivision cinployees, except
a law providimg for cwvil service, minimum wages, working
combitions and setirement benelits for {iremen and municipal
policemen, shill become effective until approved by ordinance
cnacted by the governing authorty ol the affected pohineal
subdivision or until the legislature appropriates funds for the
purpose Lo the aftected politieal subsdivision and only to the
extent aod amount that such Tunds are provided.™ Arto 1 sec.
24, ol the Tennessee Constituiion provides o parts “Laws
imposing nercased  expenditures on local governments must
provide method of tunding, and, in case of bills of general
applivation, provide state share in the cost.”

At L sees 3 of the Constirution of the Commaonwealth of
Pennsylvania provides: “he General Assembly shall not dele-
gite to any special commission, privite corporation or associi-
tion, any power to make, supervise or interfere with any
municipal tmprovement, money, property or effects, whether
neld an trust or otherwise, or Lo levy tases or perform any
municipal function whatever, Notwithstanding the foregoing
hanGition or any other provision o the Constitution. the
General Assembly may enact laws which provide that the
findings of panely or commissions. sclected and acting in
devordince with daw for the adjustment or settonent ol
pricvances of dinputes or for colleetive hargiining beiween
policemen and firemen and their public employers shall be
nding upon wll parties and shall constitute o mandate to the
head of the political subdiviston which v the cmployer, or to
the approprinte officer it the Commaonwealth s the employer,
with tespect to matters which can be remedied by awdmmistia-

Proponents of the cunstitutional approach argue
{

that this s surest way to protect local autonomy.
The constitutional amendment s preferabie, they
arpne, because siate statutes cannot bind future
ceislatures, On the other hand, opponents of
constitutional restrictions stress that this approach
remonves the Hexibiity state fegislatures need o
meet tnioreseen future demands swiltly and dea-
sively.t Opponents also note that the constitutional
route 15 slower than statutory action.

A third position advoecates a constitutional provi-
sion which requires it two-thirds vote of both houses
of the legislature before the state legislature may
mandite tocal government  expenditures  without
offsetting state hnancial aid. This provision is sup-
ported in some states on the ground that the
proposed procedure is in conformity with the au-
thorizaton  procedure contained in the existing
home rude amendment allowing the state legislature
hy a two-thirds vote Lo pass a special law, provided
the Governor has reconimended passage of the law,

Besides the constitutiona! provisions, some states
have adopted statutes which require state compensa-
ton tor future mandated tocal costs or revenue
losses. or both.* To date, the California statutes are
the most cemprehensive of the existing state laws
on stite reumbursement for mandated costs to local
government. Under the terms of Chap. 1406, 1972,
California statutes adopted the principle of reim-
hursing local governments for the costs incurred in
providing state-mandated services. The reimburse-
ment provision is broad in scope and intent, but it
should be noted that such reimbursement applies
only to subsequent mandates, and not rcxro;\.cri'vciy.
Fhe state government commtment to reimburse iy
not limited to specific areas of governmental activi-
ties: rutier, it encompasses local costs that result
from (1) new state-mandated programs; (2) in-
creased service levels mandated for existing pro-

tive action, and 1o the liwmaking body of such political
stthdiy ivion o ol the Commonwealih, with respect to matters
which reqguire fegslative action, o tike the action necessary to
carey ont such findings.”

T reviewing the draft legistation, states will need to constder
whether o constitutional amendment s necessary to mahe the
fepisiation workuable, )

Revised  Codes of Momiene, Sosorgied, sce. 33-5170 provides
that "Any law enacted by the degistature after Juiy 1, 1974,
which sequires a focal government untt to perform an activity
of provide o oservice or taciiay which il requiee the direct
expendiare of additional tunds must provids 4 means to
fanee the activity service or Dy, And fartter, that “the
local governn

atoenit may refese to adnnnster or caforce any
faw which does not comply weth the regiresients of the section
itothat Lew requares any expenditure that would reguire the
focal poverament nnit to excecd by sttulory ey y agthority ™
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gramsy and (3), by amendment, costs previously
meurred at local option that have subsequeantly been
maidated by the state, Mandated focal costs arising
from stiate admimstrative or exect
also to be reimbursed.

In drafuing s recommended model bill

mive orders are

ACIR

has concentrated on the reimbursement prmcxplc
and suggests that it constitutes the core of any
legislative proposal. The ACIR policy on state

mandates rests on the behiel that states mandating
either new programs or increases in service levels, or
personuel and retirement benefits should share in
the cost that these programs impose on local gov-
crnments.

The first step necessury to come to grips with the
stale mandating problem is « catalog or inventory
of existing state mandates. The legislative or execu-
tive branch, or both jointly, should defing and then
catalog existing state-initinted mandates originating
by legislation, executive order, or administrative
rule and  regulation. Al state-imitiated mandates
adopted inthe tuture should be added to the
catatog, and the estimated costs imposed on local
povernments by all new mandates should be tahu-
lated at the conclusion of each legislative session.
Alter a catalog is created, the same reviewing body
should categorize these mandated programs so that
they may be fid into proper categories tor reimbur-
sement as discussed ater. Most importantly,
catalog provides the indispensable first step neces-
rationalize mandates in terms of current
policy concerns. (Somue states may wish o institute
“sunset™ procedure for mandales, once an
accuritte hsting has been obtained.)

Secondly,

sary to
SO

to accomphish these policy objectives,
stite statutes should provide procedures and formu-
fas for parttad or full reimbursement to tocal govern-
ments, depending upon the category of the man-
date. Drawing from the Cailifornia statute, the
following dralt bill provides certain safeguards: (a)
note evaluate the cost of
and (b) a strict interpretation of state-
mitited mandates,

a fiscal process (o

mandates,

Finally. in recognition of the potential for disagree-
ment between state and local units of government as
to the costs imposed by state-tmitiated mandates, the
draft. bl provides for an appeal and adjustment
procedure through a state agency designated lo re-
solve focal governments' claims arising trom inade-
guate state funding of the reimbursement provisians,
Optiounal provisions are included to give the local
povernment units the right to refuse ta carry out
nundute not e compiuinee with the reimbursement

the

policv and to appeal to the courts once administrative
provedures hine heen exhausted.,

Section 1 gives the short title of the bill.

Secrion 2 serves as a policy statement for the bill
including the recognition that state mandates havc
often produced contusing, inconsistent, and inequita-
ble relitionships between the state government and its
tocnd pohitical subdivisions. and that to correct these
problem areas i review of existing mandates should
be undertaken with an eve to developing corrective
actions to produce a consistent aad equitabie frame-
work of state-lacal seliations.,

To establish a uniform basis for sifting through the
historical record, the term “mandate”™ must be de-
fined. Section ] of the bill defines a state mandate and
the vartous categories of muandates. A broad rather
thun narrow delinition is peeferable in providing a
basis lor differential treatment of various tvpes of
mandates.’ These definitions serve as a necessary
prerequisite lo any  cataloging
procedure, and constitute a
process of state mandates,

or reimbursement
first step of a review

Section £ ol the suggested legistation calls for the
Jegisfative or or hoth jomtly, o
catilog and publish d(,\(.ll”[l()n\ of existing state-
imitiated mandates origiating by legislation, execu-
tive order, or administrative rule and regulation. State
mandates which are a result of federal legislative
cxecutive, and court initiatives are also to he included
in the catatog with appropriate annotation, as are ail
future state-initiated mandates. The estimated caosts of
all new state mandates imposed on focal goveruments

cxccutive branch,

are to he tabulated at the conctusion of cach legista-
{ive session,

Section 4 provides further that the catalog should
indicate to which local government unit or official the
mandate s directed, whether or not direct costs are
attributable to the mandate and what those costs are,
the extent of state financial participation in the
mandate, and « description of the mandate and its
souree.

Section S requires that, in additiun to any statutory
requirements for evaluating the fiscal impact of pro-
posed mandates, the state legislature and executive
branch adopt, cither by statute or rules of procedure,
provisions for a statement of the statewide policy
objective or objectives that require or justify the
imposition of the proposed requirement upon the
local government, The premise underlying this re-

Af the definitton of mandates wa generabis narrowed at the gutsct,
the door i closed to obtaining 2 compleie inventary of man-
dates i eltect wd o suhsequent delincation of “justedicd”
“anfusihed” mandates,

and



qaement is that a pood Jead obirration and fnction
cencerming state-mandated costs imposed on local
from the
clearly the statewide policy objective.

Section 6 spectfies the reimbursement share to he
paid by the state government (o the focat unit for cach
catepory of mandate defined i Seerion 3 of the bill.
Brietly, subsection (b) calls for at feasta SOC% reimbur-
sement of service mandates, Subseetion (¢) calls for a

Zoveinments  stem failure 1o articulate

1000 retmbursement of the loss of local revenue
directly attributable to a mandated classification or
caempiion of property for purposes of ad valorem
property taxation. Subsection {d) calls for reimburse-
ment of personnel mandates 1o the full extent of
increased casts tncurred by local governments directly
avributable to the mandate, with a few exceptions.
Subsection (e) cadls for o [00CE retmbursement of Toeal
sovernmental costs directly attributable to a man-
duted increase in public employee cetitement benelits,
it should be noted that reimbursements are to be paid
only {or mandates effective subscquent to the effective
date of thas legisfanon,

Finally, subsection (a) of Section 6 expressly re-
lieves the state of reimbursement Labidity for man-
dutes dealing with the organization and structure of
local government, matters of due process, and interio-
cal equity as delined 1n Section 3 ol the bilt. Subsce-
non ) provides that any proposal which creates or
calarges a state mandate shall bear either a proposed
authorization for appropriation of an amount neces-
sary For reimbursement or a disclaimer from reimbug-
scinent lability, stating the specific reason for such
cxchusion as provided in Section 9(a).

Section 7 deals with the situation where the state
also places o hd on local expenditures or taxes and
calls for local government units to have the authony
necessiary to levy taxes beyond the general imitations
on docal government taxes or expenditures when
mandates are not retmbursed. As a practical matter,
this authority can be restricted to those focal costs
that cxeeed 35,000 or 16, of the local operating
budget. In this way, the [inancial bind of local offi-
cials will be eased wiife the state policy will be
coordinated  through a reconciliation of program
objectives and the desire to restrain local government
tax and expentditure growth.

Secrion & calls for the state agency charged with
ovensight of mandates to cumplete and submit to the
Governor and the legistature, within three months of
the pubitcation of the catalag prescribed in Section 4,
areview and report on mandates existing prior to the
effective date of the act. This report s to include but
not be restricted to matters refating to the histary of
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S oot and extent of siaic reimbuarse-

the manda,
ment and whether the mandate cantinues o mees &
statewide potiey objective and whether reimbure-
ment shovid ke undertaken, The report s to include
any other inforsation or recommendations which the
ageney consders pertinent. The objective of thas
requized review would be o bighiight thoese mandates
that no longer mect o enrient stewide policy vhjec-
tive, and at the same tme to uncover mandates that
continue to mect cuirent statewide pehey but need to
be strengthened or changed if they are to he effective.

Once i hae been determined that reimbursement iy
a desirahie stntewide poliey, a mechanism {or review-
ing reimburserent applications and for paving reim-
bursements "o the local unit must be established.
Section 9 of the bill sets forth this procedure. First,
hawever, subsection (a) exprossly lists several circum-
stances which shall exclude the state from reiinburse-
ment  labihity. Basically, these circumstances are
those which impose little recognizable new duty on
the local government, or imposc onlv minimal new
costs, or those which impose additional costs but also
provide offsetting savings. Additionally, subsection
(a) enables the legislature to disclaim reimbursement
lability for a uargue or compelling paolicy reason, pro-
vided the reason s stated within the proposed uact
establishing the mandate,

Subsections (b) and (c) of Section 9 provides the
procedures necessary for an estimation of reimburse-
ment costs, apphication for reimbursement, and a
dishursement procedure. Most impartantly, subsec-
tion (b)Y calls for an estimate of mandated costs to be
prepared by an agency of the state executive hranch
after consultation with the affected focal governmen
unit and for the estimate to be submitted to both
hauses of the legistiture hefore consideration of the
proposal. Subseciion (c) calls for the local govern-
mental unit affected by the mandate to submit an
application for reimbursement with estimated costs
within 60 days of its effective date, and for an agency
of the exceutive branch to review this application and
forward the application upon approval to the approp-
ridte ageney for reimburscment or to the legislature
for a dircct appropriation to the local units of govern-
ment. It should be noted that all reimbursement
procedures arc subject to the right of the state to audit
the records of any local government to verify the
actual costs of the mandate and make changes if
necessary. Subsection (d) of Section 9 provides the
local unit with the authority needed to appeal any
adverse reimbursement decision to a designated state
apency.

States having a general revenue sharing or per
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capita aid program tor focal governments aready
have estiblished procedures for executive review,
appail, and rambursement that can be adapted to
accommodate mandate reimbursement applicatian,
review, and adjudication,

Some states may desire to make reunbursements a
funtion of the fegistature, through annval appropria-

tions o the indiidual focal units, following reecipt of

a reconumended reimbursement schedule from the
exccutnve branch,

Recogrizing that sueh an admimstrative appeals

process iy not he sallicient inosome

optional Secidon 9s mciuded in the draft

cuses, an
frpisiation
calling for Jocal governmental units to have the iight
() Lo mitte court action when the local unit feels
there has heen nadequas reimbursement’ or an
improper decision as to whether a proposal tivalves
state-mandated costs, or 1o enjoin the effeet of the
mandate untid funds are availabice; and (b) to refuse to
comply with the mandate.



Suggested Legishation

AN ACT RELATINGTO STATE MANDATING OF LOCAL

GOVERNMENT EXPENDITURES. SERVICES, STANDARDS,
EMPLOYMENT CONDITIONS, AND RETIREMENT BENEFITS]

(Be 1t enacted, ete.)

! SECTION L. Short Tirle. This act may be cited as “The State Mandates Act.”
Z SECTION 2. Findings and Purpose.
3 (1) The [legisfature] {inds that preceding actions of the state government in specifying the manner,
i standards. and conditions under which public services are rendered to cttizens by the pohtical subdivisions
3 of this state on occasion have not resulted in equitable refationships between the state government and its
6 local political subdivisions, Same of these actions have dealt in detail with the internal management of tocal
4 governments, others have specified the establishment of new services and facilities without providing any
8 new revenle sources or any financial participation by the state in mecting the additional costs; still others
? have specified the adoption of higher service standards without a full assessment of the impact upon local
10 expenditures and tax rates.
i1 (b) Itis the purpose of this act
12 (1) to provide for the collection and pertadic publication of information on existing and future
13 state and federal mandates
Id (2} tocnuncate p()ll\_IL\ criteria, and procedures to govern any future state-initi lxd specifica-
15 don of focal government services, standards, employ ment conditions, and retirement benetits that has the
te effect of necessitating increased focal government cxpenditures in such a way as to accommodate the
17 constitutional obligations of the state government in addressing problems of statewide concern, while
18 avoiding the timposition of state standards upon essentially local responsibidities without appropriate
19 reimbursement or other appropriate liscal participation on the part of the state government; and
20 {3) to provide for a review of existing mandates and an identification of the nature and
21 magnitude of corrective actions needed to produce a consistent and equitable framework of state-local
22 refations regarding mandated services, standards, and expenditures.
23 SECTION 3. Definitions.
24 (1) “lLocal government™ means a city, [municipality,] county, township, town, [borough, village ]
25 school district, or special district.
2o (h) "State mandate™ means any state-initiated constitutional, statutory, or executive action that
A4 requires o local poverament to establish, expand, or modify ity activities in such a way as ta necessitate
o8 adds lmn il expenditures from focal revennes, including any order issued by @ state court except judgments in
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10
11
12
13
14
15
lo
17

18

eminent domain condemnation and tort hability procecdings, or proceedings relating 1o locu! povernment

performince or nenperformance under any contract or agreement. State mandates may be resmbursable or
nonreimbursable as provided in this act.
() “Local government organization and structure mnndate™ s 4 st mandate concernimg sach
madters as
(1) the form of local government and the adoption and revision of local government churters,
(2) the establishment of multicounty districts, councils of wovernments, or other forms and
structures for interlocal cooperation and coordination;
{3) the holding of local elections;
(4) the designation of public officers, and their duties, powers, and responsibilities: and
(5) the prescription of administrative practices and procedures for local governing bodies.
(d} “Due process mandate” is o state mandate concerning such matters as the
(1) admimstration of justice,
(2) notification and conduct of public hearings,
(3) procedures for administrative and judicial review of actions taken by local governing bodies,
and
(4) protection of the public from malfeasance, misfeasance, or nonfeasance by local government
officials.
{e) “Benelit spillover™is the process of acerual of social or other bencfits from a governmental service

to jurisdictions adjacent 1o, or beyond the jurisdiction providing the serviee.

(D) "Service mandate™ is a state mandate as to creation or expansion of governmental services or
A

delivery standards therefor and those applicable to services having substantial benefit spillover and
consequently being wider than local concern; for purposes of this act, applicable services are

{1) clementary and seccondary education,

{2) community colleges,

() public health,

(4) hospitals,

{5) public assistance,

(6) air poliution control,

(7) water pollution control,

(8) solid waste treatment and disposal,
(9) non-local public transportation, and

(10) [other stutewide or non-local services for which the state might be expected to establish levels

or delivery standards.]

A state mandate that expaads the duties of a public official by requiring the provision of additional
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1 services 1s a “service mandate” rather than a “loca! government organization and structure mandate.”

bl (g) “Interfocal equity mandate™ is a state mandate reguiting focal governments to act 50 as 1o

3 benefit aother local governments or to refrain from acting to averd mjury to. or coatlict with, neignboring
4 jurisdictions, including such matters as

5 (1) fand use regutations,

5 (2) tax assessment procedures for cgualization purpoeses. and

7 (3) environmental standards.

3 {h) “Tax exemption mandate™ is a state mandate that exempts privately owned property or other
9 specitied items from the local tax buse, such as
10 {1} exemption of business inventories from the local propurty tax hase, and
1 (2) exemption of food or medicine from the focal sales tax.
12 {1) "Personnel mandate” is a state mandate concerning or affecting local government
13 ) (1) salaries and wages,
14 (2) employee qualifications and training {except when any civil service comimission, proles-
's sional licensing board, or personne! board or agency established by state law sets and administers
16 standards relative to merit-based recruitment of candidates for emplovment or conducts and grades
17 examinations and rates candidates tn order of their relative excellence for purposes of making
- appointments or promotions to positions in the competitive division of the classified service of the
9 public employer served by such commission, board, or agency).
20 (3) hours, location of employment, and other working conditions, and
5 (4) fringe benefits including insurance, health, medical care, rctircmcnt_.and other benelits.
12 SECTION 4. Collection and Maintenance of Information Concerning State Mandates.
23 (@) The [department of community affairs] [state comptroller [nthier agency in the executive
24 hranciv of state government] [committee, agency, or office of the legistature] shall be respousible for
15 (1) collecting and maintaining information on state mandates, including such information as
26 may be required for effective implementation of the provisions of this act;
27 (2) reviewing local government applications for reimbursement submitted pursuant to this
RE. act;
29 (3) hcaring complaints or suggestions from local governments and other affected organiza-
10 tions as to existing or proposed state mandates; and
31 (4) reporting periodically to the Governor and [legislaiure] regarding the administration of
a2 provisions of this act and changes proposed thereto.
13 (b) (1) Within {12 months] followinyg the effective date of this act, the {head of stare agency

ISec supeesicd !('p_\'l;llinﬂ State Compensatioom Programs Jor State-Owned I'r rerry,
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1 specirfied in subsection {a) above) shall collect and tabulate relevant informaton as to the nature and

2 scope of cach existing state mandate, including but not necessarily hinited to

3 (i} identity of type of local government and loca! yoverament agency or official to

1 whom the mandate is directed;

5 {i1) whether or not an identifiable local direct cost is necessitated by the mandate and
6 the estimated annual amount:

7 (i1} extent of state financial participation, if any, in meeting such identifiable costs;

8 (iv) state agency, if any, charged with supervising the implementation of the mandate;
9 {(v) a brief description of the mandate and a citation of its origin in statute or
10 regulation.
11 (2) The resulting information shall be published in a catalog [available to legislators, state
12 and local officials, and interested citizens]; as new mandates are enacted they shall be added 1o the

13 catalog, and at the conclusion of {each annual or biennial session of the legislature or other specified
14 time] the [state executive or legislative agency] shall list cach new mandate enacted at the preceding

15 fegislative sesston, and the estimated additional identifiable dircct costs, if any, imposed upon local

16 governments.? A revised version of the catalog shall be published every [five] vears, beginning with the
17 publication date of the imtial verston,

13 (3) Information comparable to that described in subsection (1) above shall be collected by
19 {state ageney) regarding federal legislative, executive, and judicial mandates and shall he included in the
20 inttial and subsequent versions of the catalog.’ ‘
21 SECTION 5. Specification of State Policy Objective.
22 (a} Subscquent to the effective date of this act, any proposal for legislation submitted by the
23 cxecutive branch of the state government, any bill filed for introduction by a member of the {legislurure].
24 and any committee print of a new or amended bili that has the effect of cresting or enlarging a state
25 mandate upon local government as defined in Section 3(b) of this act shall include, in addition 10 the
2o estimated additional costs to the affected local governments as provided under [citation of anv statute(s)
27 requiring the attacliment 1o proposed legisiation of notes on local go\'emmcniﬁsca/ impact], a

28 stitement of the statewide policy objective or objectives that require or justify the imposition of the

29 proposed requirements upon local government and the extent to which such policy abjectives or

30 objective cannot be achicved in the absence of such proposed requirements.*

a1 {b) Subsequent to the effective date of this act, any exccutive order or administrative regulation

See suggested legislation Legislative Nates on the Fiscal Impacts on Local Governments of State Actions. Also a provision might he in-
cluded tor ditferentiating between initial or lirst-year costs and subsequent annual operating costs.

ederal mandates are so numerous and complex that states may wish to confline catulog coverage to certain major or other selected categories,

‘i some states the substance of this subsection would be provided in the tegistature’s rule of procedure rather than by statute, at feast with regard
to the responsibilities imposed upon individual members or comnmuttees; ahternatively such a rule might provide that consideration of a mandate
nill would not be in order, absent the required statement of palicy abjective.
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that creates or enfarges a mandate as defined in Section 3(h) of this act shall include o statement of the
statewide policy objective or objectives as specified in subsection (i) above,

SECTION 6. State Reimbursement to Local Government for increased Cosis Arisiiig from
Certain State Manduates,

(a) Any increascd costs accruing to local governments as a direct result of mandates dealing with
the organization and structure of tocal government, duc process mandates, and interlocal equity
mandates as defined in subscections (¢), (d), and (g) respectively, of Section 3 above, are not reimbursable
by the state,

(b) At least [509%]. but under no circumstances more than [100%] of the increase in costs of a
lacal government directly attributable to a service mandate as defined in Section 3(f) cnacted
legislatively or established administratively subscyuent to the effective date of this act shall be
reimbursed by the state unless there is in existence at the time of such enactment a program of state aid
for the service affected by the mandate whereunder the non-local share for any participating local
government is [50¢] or greater and where the increased costs arising under the mandate constitute
allowable expenditures under the aid program. Where alt or part of the increased costs are met through
federal or other external aid, only the net increase to the local government shall be included in the base
against which the amount of state reimbursement is to be computed.

[te) [100%] of the loss in revenue of u local government directly attributable 1o a mandated
classification or exemption of property for purposes of ad valorem property taxation enacted subse-
quent to the effective date of this act shall be reimbursed by the state. The loss of revenue does not
mnclude potential revenue from property of a type which was not being assessed and taxed on Januury 1,
Linsert year inowhich this act is 1o be effective] P

(d) Except for a state mandate that places a floor under retirement benefits or that affeets
personnel qualifications for local employees, the salaries and wages of which are parually or wholly”
financed under a state aid program, any personnel mandate as defined in Section 3(i) above enacted
legislatively or established administratively subsequent to the effective date of this act shall be
reimbursed by the state to the extent of increased costs incurred by local governments direcctly
attributable to such mandate.

{e) All of the increased costs of a local government directly attributable to a mandated increase in
public emplovee retirement benelits enacted subsequent to the effective date of this act {and which hag

the etfect of elevating retirement benefits of local government empiovees above an adequate level—to

‘Stittes may wish to provide total or partial reimbursement in case of mandated exemptions of husiness inventories (see ACT2, Stare Legislarive
Provram, Vol 3 M-S State and Local Revenues, 3 107 pp.49-52, Washington, DC VS, Government Pronting Otfice, Noverber 1978} See
copgested depislation, Stare Compensation Programn for State-Owned Property,
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costs above a 754 takehome satary replacement]} shall be reimbursed by the state.®

() Subsequent to the effective date of tius act, anv propasal lor fegistation submitted by the
exccutive branch of state government, any bill filed for introduction by a member of the {legisiature), and
any committee print of a new or amended bill that creates or enfarges o state mandate of the tvpe
specified in subsections (b), (c), (d), and (¢) above, shall bear cither a praposed authorization {or
appropriation of an amount necessary to provide the reimbursement specified above or a disclaimer
from reimbursenvent liability, stating the specific reasons for such exclusion, as provided in Section 9(a)
below.

SECTION 7. Exemption from State-Imposed Limits of Taxes [and|or Expanditures] of Local
Guvernments of Revenues Needed 1o Meet Increased Costs Directly Auributable to State Mandates.

Execution of state mandates as defined in this act is hereby declared a public purpose of affected
local governments in the [inserr name of state]. -1d where the increased local costs directly attributable
to any nonreimburseable mandate as provided in Section (6) above exceeds [$5,600] [ of the operating
budget of the local government], the excess may be included in the [property 1ax levy] [fiscal vear's
operating expenditure] above and beyond the limitations set forth in {eite applicable statutory provision
setting general limitations upon local government tax rates or levies or upon expenditures).

SECTION 8. Review of Existing Aandates.

(2) Concurrently with, or within [three] months subsequent to the publication of a catalog of state
mandates as prescribed in Section d(b) above, the {state ageney charged with oversight of mandates in
Svction 4(a)} shall submit to the Governor and the [legislature] a review and report on mandates cnacted
prior to the effective date of this act and remaining in effect at the time of submittal of the report,

(b) The report shall include for each mandate the following:

(1) the factual information specified in Section 4(b) for the catalog;

(2) extent to which the enactment of the mandate was requested, supported, encouraged, or
apposed by local governments or their respective organizations;

(3) whether or not the mandate continues to meet a statewide palicy ohjective or has
achieved the initial policy intent in whole or in part;

(4) amendments if any required to make the mandate more effective;

(5) whether the mandate should be retained or rescinded;

{6) whether state financial participation in helping mect the identifiable increased local costs

arising from the mandate should be initiated, and if so, recommended ratios and phasing-in schedules;

and

“fnomany states most local government retirement benedits have already reached what are regarded as adeguate levels amonyg reticement and
actuarial experts fe.g. 79068007 take-home salitry replicement after meeting length of service requiremients); many are heginaing to exceed this

leveb i imcreasing concetn ithout the Guanciad soundness of Tocud retnement systems Fach staie will neest ta develop its own definition of
“adeyuaey™ with any mandated enrichoents over that level subject to tutl or partial state reumbursement,
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(7) any other information or recommendations which the [state agenc: ] conniders pertinent,

[(¢} Any mandate not renewed, revised, or dealt with otherwise by the Uegiv/arure] shall terminate
at the end of three years following the publication of the initial version of the catalog prescribed in
Section 4(b).J

((dY The {uppropriate commmittee of cach hanse of the legisluture] shall review the report and shall
initiate such legislation or other action as it decms necessary.]

SECTION 9. Exclusions, Reimbursenment Application, Review, Appeals. and Adjudicetion.

(a) Exclusions. Any of the following circumstances inherent to, or associated with, a mandate

shull exclude the state from reimbursement Hability under this act. 1 the mandate

(1) accommodates a request fram local governaments [or organizations thereof}:®
(2) results in no new governmental duties, including legislation or reguletion permissive in
nature;
) (3) provides only clarifying or conf{o:ming, nonsubstantive changes in an earlier statute or
regulation;
{(4) imposes additional duties of a nature which can be carried out by existing staff and
procedures at no appreciable net cost increase;
(5) creates additional costs but also provides offsetting savings resuiting in no aggregate
increise in net costs;
{6) imposes a cost that s wholly or largely recovered from federal, state, or other external
financial aid;
{7) tmposes additional net costs of less than [$1.000 for a single local government or 1710 of
a mill on the statewide aggregate focal property tax basel.
Additionally, the [legislature] may exclude a mandate from reimbursemient llability tor a unique or
compelling policy reason, such reason to be stated in the act establishing the mandate.
(b)Y Reimbursement Estimation and Appropriation Procedure.,
(1) When a bill is introduced in the [legislature], the {legislative counsel or other office of the
legistature] shall determine whether such bill requires reimbursement to local governments pursuant to
this act. The [counsel or office] shall make such determination known in the digest of the hill,

In making the determination required by this subsection the {legislative counsel] shall disregard any

“If 4 state desites Lo initiate a “sunset” procedure for forcing attention to mandates already on the books, the procedure shouid fallow that set
farthin the state’s general “sunset”™ law, if one exists, addittonally the legistature might find it preferable inconsideration of workioad to exclude
“form and structure™ and “due process™ mandates from the scope of “sunset,”

“A state mandate that arises as a direat result of 4 legislative provision sought by local governments probably should not require
reimbursement. The wording of this exclusion depends upon the structure and process that underlies state legislation on local
government affairs in a given state including such factors as: the extent to which such matters are handied by general faw or as special
fegiskatton targeted by name or narrow population class to one or a few local governments: the nature of the local governments® feguest
i specifie instance; nature of testimony given in support of the legislation; depree of unanimity of sepport ameng the individual iocal
governients: and the role of state organizations of city or county officials and the scope and naiure of the process by which the
arganizations establish positions in support ol or opposition to speailic legisiative hlts,
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pravision in a il which would make moperative the reimbursemient reqairements of Section 6 above,
and shall make the determination irrespective of any such provision,

(2) Whenever the [fegisfative connsel] determines that a bl will reguire state reimbursement
to a local government as provided in Section 6, the [department of finance or other exccutive hranch
Siseal agency}, after consultation with the {departiment of community affairs or the state agency
desivnated in Section 4 and subsequently] shall prepare estimates of the amount of reimbursement which
will be required.? Such estumates shall be prepared for the [respective committees of each house of the
legisiature] which consider taxation and appropriation measures and shatl be prepared prior 1o any
hearing on such a bill by any such committee.

(3) The estimate required by subsection (2) above shall be the amount estimated to be
required during the first fiscal year of a bill's operation in order to reimburse loca! governments
pursuant to Section 6, for costs mandated by such bill. In the event that the operative date of such a bill
does not begin on the first day of [state fiscal year], the estimate shail also include the amount estimated
to be reguired for reimbursement for the next following full fiscal vear, In the event that a bill is
amended on the floor of [either housel, whether by adoption of the report of a conference committee or
otherwise, in such a manner as to require reimbursement pursuant to this act, the [legislative counsel]
shall immediately inform, respectively, the [Speaker of the House and the President of the Senate] of
such fact. Such notification from the [legislative counsel] shall be publisiied in the journal of the
[respective howuses of the legisluture).

(4) For the mital fiscal year, reimbursement funds shall be provided as follows:

(1) any statute mandating such costs shall provide an appropriation therefor, and

(i) any executive order mandating such costs shall be accompanicd by a bill to
appropriate the funds therefor, or, aliernatively an appropriation for such funds shail be ncluded in the
executive budget {or the next following fiscal year.

In subsequent fiscal years, appropriations for such costs shall be included in the [executive budget]
and general or supplemental appropriation bills.

(3) The amount appropriated for such purposes shail be {appropriated to the [srare fiscal
agency] for disbursement]. {appropriated directly to the local units of government pursuant to
subsection (¢) below].

(¢) Reimbursemient Application and Disbursement Procedure.

(1) For the initial fiscal year during which reimbursement is authorized, each local govcrn;

ment believing itsell to be entitled to reimbursement under this act shali submit to the {depariment of

connnunity affairs) [stare fiscal agency) [other appropriate state officials or ageney], within [60] days of

Where the legshatuee has provided o lisead note procedure (as referenced in footnote to Sectron 4eh )2} above), somew hat didlerent
wording iy be peeded.
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the operative date of the mandate a claim for reimbursement accompanied by its estimate of the
increased costs required by the mandate for the balance of the fiscat sone. [The department of
communiry affairs) lor other state executive agency] shall review sach claim and estimate and forward

them with its comuments to the [srare fiscal agency]). The [depariment of finance} [or appropriaie state

fixcal agency) shall {pay such claims from the funds appropriated pursuant to subscetion (b) above,

provided that it may

(i) audit the records of any local government to venfy the acteal amount of the
mandated cost, and

(i) reduce any claim determined to be excessive or unreasonable.] [submit to the
[legislature] a schedule of recommended appropriation to respective units of local government.}

(2) For the subscquent fiscal years, local governments shall submit claims as specified above
on or before [date] of cach year. The [state fiscal agency] shall [pay] {recommend to the {legislature}
the payment of] such claims from funds appropriated therefor, provided that it

(i) may audit the records of any local governments to verify the actual amount of the
mandated cost,

(i) may [reduce] [recommend to the {legislarure] the reduction of} any claim, determined
to e excessive or uhreasonable, and

(it1) shall adjust the payment to correet for any underpayments or overpayments which
occured in the previous fiscal year. .

(3) Any funds reccived by a local government pursuant to this act may be used for any
public purpose.

() Appeals and Adjudication.

(1) Local governments may appeal determinations made by state officers acting pursuant to
this act. The appeal must be submitted to the [department of community affairs or other state agency
designated in Section 4] within [days] following the date of receipt of the determination being appealed.
[The appeal must include evidence as to the extent ta which the mandate has been carried out in an
effective manner and exccuted without recourse to standards of staffing or expenditure higher than
specified in the mandatory statute]. The [siate agency]. after reviewing the evidence submitted 1o it,
froay increase or reduce the amount of a reimbursement claim] {shall submitt to the legislature any
recommendations for change], {The decision of the [agency] shall be final.] [Some states, especially
thiee already having boards of control or other adjudicatory body for review of claims against the siare
midy wish 1o provide @ second level of appeal].

SECTION 10, Pefusal to Comply with Mandare and Judiciul Review Thereof.
i) AR affected lical guvelnment may, by resolution refuse to comply with or enforee any law

not mecting the requirements of this act.' A copy of such resolution shall be transmitted within 24
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1 hours to the [attarney gencral; Governor.}]
2 (6Y A section that woudd permit a local governnient (o piisicie cowrt action to deterniine wiether
3 or not an enacted statuie or issied executive arder correctly specities dhet it does not involve any state-

4 mandaited costs, or if it involves such costs thar there is an adeguere appropriation gvalable and that

s wauld require the court 1o cnjoin the ffect of the mandate wiid fands are available 2
6 SECTION 11, Effective Date. [Insert efective dute.]
7 SECTION {2, Separability. [Insert separability claouse.)

WSee Revised -Codes of Montana, sec. 43-517, 8B 23, Florida Senate, 1978, provaded “The municipality or county may refuse to
comply with, administer, or enforce any law which does not comply with the reuniremierts of this section unless such law expressly
supersedes or medifies this act. No subsequent legisiation shall be deemed to supersede or moedify any provision of this act. whether by
implication or otherwise except to the extent that such legislution shail do so expressivy reasons for degislitive deviations from lhi'S
section shatl be stated with particularity in the preambic of the act.”

"See AB 1563, California Assembly, 1977,
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