
MINUTES OF THE MZETING 
LOCAL GOVERNMENT CONMITTEE 

MONTANA STATE SENATE 

March 2 2 ,  1 9 7 9  

The m e e t i n g  o f  t h e  L o c a l  Government C o m m i t t e e  was c a l l e d  
t o  o r d e r  by Chairman George McCallum on March 2 2 ,  1979 a t  1 2  
Noon i n  Room 405 o f  t h e  S t a t e  C a p i t o l  B u i l d i n g .  

ROLL CALL: A l l  members were p r e s e n t  w i t h  t h e  e x c e p t i o n  o f  
S e n a t o r  Thomas, who was excused.  

Dennis  T a y l o r ,  S t a f f  r e s e a r c h e r ,  w a s  a l s o  p r e s e n t .  

Many v i s i t o r s  were i n  a t t e n d a n c e .  (See a t t a c h m e n t . )  

CONSIDERATION OF HOUSE BILL 879: R e p r e s e n t a t i v e  John S c u l  
s p o n s o r  o f  House B i l l  879, from D i s t r i c t  76,  gave  a b r i e f  resume 
T h i s  b i l l  i s  an ac t  t o  g e n e r a l l y  r e v i s e  and c l a r i f y  t h e  Sub- 
d i v i s i o n  and P l a t t i n g  A c t .  ~ e p r e s e n t a t i v e  S c u l l y  s t a t e d  t h e  
b a s i s  o f  t h i s  b i l l  comes from h i s  e x p e r i e n c e  w i t h  s u b d i v i s i o n s  
i n  G a l l a t i n  County. 

There  were no  p r o p o n e n t s  t o  t h e  b i l l ,  T h e r e f o r e ,  Chairman 
McCallum c a l l e d  on t h e  opponents .  

B e t t e  Hostad r e p r e s e n t i n g  t h e  League of  Women V o t e r s ,  
s t a t e d  t h a t  House B i l l  879  does  n o t  a d d r e s s  t h e  l o o p h o l e s  
i n  t he  p r e s e n t  s u b d i v i s i o n  laws.  Her g roup  i s  opposed t o  
this bill and asked t h e  Com.ittee t o  n o t  concur  with t h e  Rouse 
on it. M r s .  Hostad  handed o u t  w r i t t e n  t e s t i m o n y  t o  t h e  members 
of t h e  Committee. (See  a t t a c h m e n t .  ) 

With no f u r t h e r  opponen t s ,  R e p r e s e n t a t i v e  S c u l l y  made 
t h e  c l o s i n g  remarks ,  H e  s t a t e d  t h a t  t h i s  b i l l  w i l l  c l e a n  
up a m b i g u i t i e s  and problems i n  t h e  p r e s e n t  law. 

The m e e t i n g  was opened t o  a q u e s t i o n  and answer p e r i o d  
from t h e  Committee. D i s c u s s i o n  was h e l d .  

CONSIDERATION OF HOUSE BILL 81:  R e p r e s e n t a t i v e  B u r t  
~ u r w i t z  of  D i s t r i c t  4 5 ,  sponsor  of  House B i l l  8 1 ,  gave a b r i e f  
resume. T h i s  b i l l  i s  an  a c t  t o  p r o v i d e  f o r  expanded l o c a l  govern-  
ment r e v i e w  of s a n i t a r y  r e q u i r e m e n t s  f o r  s u b d i v i s i o n s ;  modi fy ing  
t h e  d e f i n i t i o n  o f  a  s u b d i v i s i o n ;  and p r o v i d i n g  new administrative 
and j u d i c i a l  remedies .  T h e  i n t e n t  of  t h i s  b i l l ,  a c c o r d i n g  t o  
~ e p r e s e n t a t i v e  Hurwi tz ,  i s  t o  t r y  t o  a d d r e s s  some o f  t h e  
problems r e g a r d i n g  s u b d i v i s i o n s  which were b r o u g h t  o u t  i n  t h e  
I n t e r i m  Committee a t  h e a r i n g s  h e l d  around t h e  S t a t e .  

S t a n  Bradshaw, r e p r e s e n t i n g  t h e  Department  o f  H e a l t h  and 
Env i ronmenta l  S c i e n c e s ,  s t o o d  i n  s u p p o r t  of  t h e  bill. H e  
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passed  o u t  h i s  c o m e n t s  and proposed 3mendments t o  t h e  members 
of  t h e  Committee. (See a t tachment )  

Ed Casne, of t h e  Department of  Heal th  and Environmental  
Sc i ences ,  s t a t e d  t h a t  he suppor ted  t h e  b i l l .  However, he does  
n o t  l i k e  t h e  amendment on Page 6 ,  l i n e s  10-15. The depar tment  
would no longe r  have t h e  a u t h o r i t y  t o  c o l l e c t  t h e  fees i n  t h e  
s u b d i v i s i o n  mas te r  p l ans .  The review must t a k e  p l a c e ,  t h e r e f o r e ,  
t h e  depar tment  should be a b l e  t o  c o l l e c t  t h e  f e e .  M r .  Casne 
s t a t e d  h i s  depar tment  w i l l  l o o s e  aproximately  $60,000. because 
of t h i s .  

Sonny Hansen, r e p r e s e n t i n g  t h e  Montana Techn ica l  
Counci l ,  s t a t e d  he would suppor t  t h e  b i l l  w i t h  t h e  amendments 
proposed by t h e  depar tments .  Mr. Hansen a l s o  o f f e r e d  a few 
more amendments. (See a t tachment .  ) 

B e t t e  Hostad, of t h e  League of Women Vo te r s ,  s t a t e d  
more l o c a l  government c o n t r o i  w i l l  a i d  better assessment  
by t h e  c o u n t i e s  f o r  growth and subd iv i s ion  planning.  M r s .  
Hostad o f f e r e d  w r i t t e n  tes t imony t o  t h e  Committee. (See 
a t tachment .  ) 

Dan Mizner, of  t h e  League o f  C i t i e s  and Towns, s tood  i n  
suppor t  of t h e  hill. M r .  Mizner r e p o r t e d  t h a t  he had n o t  
seen  any of t h e  proposed amendments. 

With no f u r t h e r  proponents ,  Chairman McCallum c a l l e d  
on t h e  opponents.  

C l i f f  C h r i s t i a n ,  r e p r e s e n t i n g  t h e  Montana A s s o c i a t i o n  of 
R e a l t o r s ,  s t a t e d  t h a t  if t h e  s i t u a t i o n  does  n o t  improve t h e  
Govenor w i l l  have some changes made. There i s  a ve ry  s e r i o u s  
problem. The r e d  t a p e  a t  t h e  Department of  Hea l th  and Enviro- 
m e n t a l  Sc i ences  i n  subd iv i s ion  review i s  "horrendous".  
The f e e s  were r a i s e d  i n  t h e  l a s t  s e s s i o n  and it does  n o t  seemed 
t o  have helped.  M r .  C h r i s t i a n  s t a t e d  t h a t  he hopes f o c a l  
c o n t r o l  does  occur .  T h i s  b i l l  ha s  no d e f i n i t i o n  of s u b d i v i s i o n  
c e r t i f i c a t e  of survey.  M r .  C h r i s t i a n  s t a t e d  he does  n o t  want 
t o  g i v e  t h e  depar tment  any more power. 

With no f u r t h e r  opponents,  Represen ta t ive  Hurwitz made 
t h e  c l o s i n g  remarks. H e  s t a t e d  you can n o t  p a s s  a l a w  w i thou t  
p u t t i n g  r e s t r i c t i o n s  on t h e  people.  The whole b u s i n e s s  of 
s u b d i v i s i o n s  i s  a l e a r n i n g  process .  Represen ta t ive  Hurwitz asked 
t h e  Cominittee t o  look k i n d l y  on t h e  b i l l .  

The meeting was opened t o  a q u e s t i o n  and answer p e r i o d  
from t h e  Corninittee. Discuss ion was held. 
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DISPOSITION OF HOUSE BILL 81: A motion was made by 
Sena to r  Viatt t h a t  House B i l l  81 BE CONCU2RED I N ,  

A f t e r  some d i s c u s s i o n  t h e  Committee decided that perhpas  
House B i l l  81  should be p laced  i n  sub conmi t tee  w i th  t h e  o t h e r  
two s u b d i v i s i o n  b i l l s t o  be s t u d i e d  f u r t h e r , '  

DISPOSITION O F  HOUSE B I L L  382: Th i s  bill i s  i n  r e g a r d s  
t o  c i t y  and l o c a l l y  owned f i r e  d e p a r t a e n t s .  

Sena to r  McCalPum suggested perhaps  t h e  b i l l  should  be: 
amended on page 1, l i n e  2 1 ;  fo l lowing:  i n s t i t u t e ;  add, "and 
&npose a munic ipa l  t a x  f c r " .  

Sena to r  Watt s t a t e d  t h a t  ?erhaps  on page 2 ,  ilne 8 t h a t  
3tirnes i s  t o o  high.  

S e n a t o r  Thomas now a r r i v e d  a t  t h e  meeting. 

A motion was made by Sena tor  Lockrem t h a t  House B i l l  
382 he amended on page I ,  l i n e  2 1  as proposed. Motion c a r r i e d .  
(See a t tachment .  ) 

A motion was made by Sena tor  Lockrem t h a t  House B i l l  3 8 2  
BE CONCURRED I N ,  as amended. Motion c a r r i e d .  (See a t t achmen t . )  

DISPOSITION OF HOUSE B I L L  704 :  Th i s  b i l l  i s  i n  r e g a r d s  
t o  a l l o c a t i o n  of s t a t e  funds  f o r  p u b l i c  t r a n s p o r t a t i o n .  

A motion was made by Sena tor  Rasmussen t h a t  t h e  Committee 
r e c o n s i d e r  t h e i r  a c t i o n s  on t h i s  b i l l .  Xotion c a r r i e d ,  

A motion was made by Sena tor  Rasmussen t h a t  House B i l l  
704 be anended on page 3, l i n e  I. (See a t t a c h e d  Committee 
Report .  ) Motion c a r r i e d .  

A motion was made by Sena tor  Rasmussen t h a t  House B i l l  
704 BE CONCURPSD I N ,  a s  amended. Motion c a r r i e d .  (See 
a t t achmen t . )  

DISCUSSION ON HOUSE BILL 34: T h i s  b i l l  changes  t h e  n o t i c e  
requi rement  for c r e a t i o n  of a  r e f u s e  d i s p o s a l  d i s t r i c t .  

Sena to r  Thomas s t a t e d  t h a t  t h e  l o c a l  government should 
have t o  p l a c e  a  l a r g e  ad,  maybe 2x4 s i z e ,  on a page o t h e r  t han  
t h e  c l a s s i f i e d  ad page for t h e  people  t o  s ee .  

A D J O U R N :  The meeting was adjourned a t  l :30.  The nex t  
meet ing w i l l  be he ld  on F r iday ,  March 2 3  a t  1 2  Noon. 
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SEXATE (xlQQm% LOCAL GOVERNMENT 

D a t c  March 2 2  House Billm. 382 T i m  

MAX CONOVEF. 1 &/ 
i 

LLOYD LOCKMM! VICE CHAIRMAN L .' 

J E S S E  A .  O'HAZA 

A. T .  (TOM) RASMUSSEN 1 L ' 1 

A' 

BOB PETERSON 

PETE STORY I . - ,  

I i 
<- ,/ I 

B I L L  THOMAS 

Motion: A motion was made by Senator Lockreni t h a t  House B i l l  

L' 

I 

ROBERT D. WATT 

382 be m e n d e d  t o  paqe 1, l i n e  2 1 .  Motion c a r r i e d .  

I/ 

( include enaqh information on ration--put w i t h  ye11~rl  of 
annittee rep*. ) 
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March 2 2  House Bill No- 3 8 2  -- Tine 

I 

- LLOYD LOCKFEM, VICE CFIAIRMAN './, 1 

MAX CONOVER 

J E S S E  A. O'HARA 
I 

J.' 

BOB PETERSON L' 
! 

A .  T. (TOM) RASMUSSEN i d  
PETE STORY C ,  

I 

, I 
ROBERT D. WATT 1 L-" 

BILL THOMAS 

I .  

2 . ,'... <. ,= ...c (,< ., < < .-<. 4 2.:~ r 

Secretary -/'/ 

I 
L,.' i 

W t i on  : A motion was made by S e n a t o r  Lockrem t h a t  House B i l l  

i 

382 BE CONCURRED IN, as amended. Motion c a r r i e d .  

(incluie e r n q h  infomation a mtion--pt w i t h  y e i l m  q i r  of 
o3mni ttee r e p r t  . ) 
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Date March 2 2  House E ! i l l . P b .  7 0 4  

LLOYD LOCKREM, V I C E  CHAIRMAN 
I 
I L' 

MAX CONOVER 1 i/ 
I 

BOB PETERSON L0" 

A. T. (TOM) RASMUSSEN 
Y" 

PETE STORY 

Pa t ion  : A motion was made by Sena tor  Rasmussen t h a t  House 

L /  

B I L L  THOMAS 

ROBERT D . . WATT 

Bill 7 0 4  BE CONCURRED I N ,  a s  amended. Motion c a r r i e d .  

L I  1 

(include er#wgh information on rotion--put with y e l l m  -2 of 
ccnmittee reprt.  ) 

I 
i 



P f c ~ i i p ~ e  : 
M R ............................................................... 

Local G O V P ~ J I C G ~  ...... ...... .............................................................................. ....................................................... We, your cornmiitee on z A: k 

Eollsc having had under consideration .................................................................................................................. Bill No. .3.82 ........ 

bknehan (Tcocli,rca) 

-- 
Respectfully report as follows: That ........................ CtC3.USa ...................................................................... 311i h ~ ~ 3 2 . 2  ., ......... 

I. Page 1, lins 21. 
P o U ~ i n y  : mi.-c' ~ 2 3 6 ~ t , ~ f t ~ *  ' 

Insert :  ~ ~ O S C  a nik~icfgal t a x  E Q ~ "  

E~ And, as 60 a~~enGed, BE CO>;CUIO,?XD Lq 

S T A T E  PUB. C O .  
Helena .  Morit. 



President: ............................................................... M R 

we, your committee on ............................................... K.~.%~...G.~Y%cG.G:~% ............................................................ 

having had under conrideration ................................................ ..................................................... Bi l l  ~0.704 ......... 

Fagg (Rasiausseo) 

IE~trse ...... Rerpectfuily report as follows: That ........................................................................................................... Bill N O . . . I O , ~ . ,  

third rca~3ng b i l l ,  be ancndad as follows: 

1. Page 3, L h e  I. 
Follo~ing: psgo 2. 
Insert: "Section 2. TIIZIU IS i?, ME8 XCA SECT103 TZAT P3ADS: 

Distribution of funds 1% e X @ ~ n s c  of thrsse ~zpp~opri,atrsil. 
Mathing %a [this act] shall' cornit  t he  s t a t e  to distribute 
fwb3s in excess 02 those spacAfScally apgrwriated for t h i s  
PUPTWS~ r " 

F&n&cr: Sil;xzequent ~ e c t i o n .  

STATE PUB. C O .  
Helena,  M o n t .  

.................................................................................................... 
Ceorgc I!cIZZ~~X Chairman. 
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/? 
..' / . , /' ,,J' / 
p) ,, , ~ j  : /, -- , - /< ;, 

~.;APjrS : +.J- ( ,-..-- DATE : . - 1 ; .  .- ;, 
- l'' 2' / . * 

,, / 

I/ 

PHONE : /,/r:$ - G / J  qL:J/ 

APPEARING ON WBICH PROPOSAL: 

DO YOU: SUPPORT? F&END? OPPOSE? 1, /"* 

'LEASE LEAVE ANY PREPARXD STATEbWNTS WITH THE COhYITTEE SECRETLIY. -/ 



i 
-> /"3. - 

- DATE : , c- "3. - 

ADDRESS : d E L U  A / 
PHONE : 4-q  9-5<0a 

RZPRESENTING WHOM? Pf0U-C !-2 !.! I. L 

APPEARING ON WHICH PROPOSAL: R-$3  1 

DO YOU: SUPPORT? v' AMEND? OPPOSE? 



It;. 3 

- DATE 

REPRESENTIfJG WHOM? ‘l9fll-3 

APPEARING ON WHICH PROPOSAL: .h' 6 y/ 

Da3 YOU: SUPPORT? AMEND? / OPPOSE? 

'LEASE LEAVE ANY PREPARED STATEMENTS WITE THE COMMITTEE SECRETARY. 
Yk/ 



,. 3 / 

' /"- p 
DATE : - **?,,' , ., 1 ,,/ %'Pm : / 

ADDRESS : a'''?)& / . 1 

APPEARING ON WHICH PROPOSAL: ,a/ 
DO YOU: SUPPORT? AMEND? OPPOSE? 

B 
old. JLEASE LEAVE ANY PREPARED STATEFENTS WIT3 THE COMMITTEE SECRZTPXY. 



I 
"~Y~AME : DATE : 

REPRESENTING WHOM? D/~&- 5 

APPEARING ON WHICH PROPOSAL: 

W YOU: SUPPORT? /' M E N , ?  OFPOSE? 

&LEASE LEAVE ANY PREPARZD STATEMENTS WITX THE COMMITTEE SECRETPAY. 



( I--;~'J 
PHONE : +\a-; 

.- C. -> . : L a  REPRESENTING WHOM? , * 
uT\ 

APPEARING ON WHICH PROPOSAL: 
p k b 8 \  

DO YOU: SUPPORT? AMEND? J OPPOSE? 

b 
PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COPS4ITTEE SECRETARY. 



.. . I am 5 e t c e  hosthd, r e ~ r e s e n t i n g  t r e e  Lekgue c f  no:aen 
V ~ t e r s  sf 1donr;ana. T R ~  League has sn on g ~ : n z  ccir::.itnent 
t o  gocd s u a d i v i s l o n  l e g i s l a t i o r . .  iVe kL?v? s r k e d  i n  t k e  
~ z s t  and a r e  s t i l l  working t h i s  s e s s i o n  for s t r o n g  2 2 3 -  
d i ~ i s i ~ n  laws. 

While Ei! 879 d o e s  s o t  on t h e  \?-hole c?;i*;.er,: t h e  lcop- 
h o l e s  I n  t:?e presei-L$ 1a;v i t  Coes, r.o.lieTrer, E f f e c t  the 
~ u o l i e  interest c r i t e r i a  f o r  c c r t e i n  s u ~ d i v l s i o n s .  This  
all1 vlould e x e n p t  minor  s u ~ d i v i s i o n s  frc:: tr-e p u b l i c  iz- 

r- t e l l e s t  c r i t e r i f i ( p .  la, 11. 12-14) .  l n e s ?  e l 5 3 2  criteria 
r,Fe t h e  j ; u b l i c l s  i n s u r a n c e  t h c t  i n  f l n d i q  a cuodiyrision 
i n  t h e  g u a l i c  i n t e r e v t  ~t l e ~ s t  s p e s i f i c  z c n c e r n s  e r e  

m addkessed by t h e  g o v e r n i n g  body. L R ~  e f f e c t  cf 5 riiincr 
s u o d i v l s i c - ~ s  i s  t h e  s a n e  u s  one  major s s ~ ~ i l v i s i ~ n  I:, 
t h e s e  e i g h t  a r e a s  of conce rn .  To eseo?; zlncr r . u ~ . i l v : s i o n s  
fro21 t h e s e  e i g h t  c r i t e r i a  i s  t s  d o  a d l s s e r - r i c ?  t o  ~ G O C  
~ l ~ n n i n g .  

2 7 -  \'ie a r e  c ~ r o s e d  t o  Hd 8'79 2 n d  c o p e  thlz ccrr;?.ltLee T I L L  

~ l v c  t h i s  b i l i o  d o  n c t  pass,  

Thank yoc. 
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S e c t i o n  1. D e f i n i t i o n .  The term " l o c a l  government u n i t s "  i n c l u d e s ,  
b u t  i s  no t  Limited t o ,  c o u n t i e s  and i n c o r p o r a t e d  c i t i e s  and towns. O t h e r  
l o c a l  goverrunent u n i t s  may be e s t a b l i s h e d  by l a w .  

The p r e s e n t  FIontana C o n s t i t u t i o n  c r e a t e s  c o n s i d e r a b l e  c o n f u s i o n  i n  i t s  
s c a t t e r g u n  u s e  o f  t e rmino logy  c o n c e r n i n g  l o c a l  government. Such i m p r e c i s e  
c o n s t i t u t i o n a l  t e rmino logy  h a s  r e s u l t e d  i n  c o n f u s i o n  and c o u r t  l i t i g a t i o n .  
Ln a n  a t t e m p t  t o  avo id  t h i s  problem,  S e c t i o n  1 a d o p t s  " l o c a l  government . 

u n i t s "  a s  a  g e n e r i c  term and s p e c i f i e s  t h a t  c o u n t i e s  and i n c o r p o r a t e d  c i t i e s  
and towns f a l l  w i t h i n  i t s  meaning. However, t h e  s e c t i o n  s p e c i f i c a l l y  a u t h -  
o r i z e s  t h e  l e g i s l a t u r e  t o  c r e a t e  o t h e r  l o c a l  government u n i t s ,  t h u s  p r o v i d i n g  
freedom f o r  t h e  l e g i s l a t u r e  t o  mee t f u t u r e  needs  t h a t  cannot  be  m e t  by t h e  
' t r a d i t i o n a l  c i t y  o r  county  s t r u c t u r e s .  C e r t a i n  s p e c i a l  d i s t r i c t s ,  f o r  
example ,  migh t  be a p p r o p r i a t e l y  d e s i g n a t e d  a s  " l c c a l  government u n i t s "  by 
t h e  l e g i s l a t u r e .  

The commit tee  b e l i e v e s  t h a t  S e c t i o n  1 w i l l  d i s c o u r a g e  l i t i g a t i o n  and 
a v o i d  c o n f u s i o n  c o n c e r n i n g  t h e  r e s t  o f  t h e  Loca l  G o v e r ~ t e n t  A r t i c l e ;  i t  a l s o  
recommends t h a t  terminol.ogy c o r r e s p o n d i n g  t o  t h a t  used i n  t h i s  s e c t i o n  be 
i n c o r p o r a t e d  i n  o t h e r  a r t i c l e s  o f  t h e  new c o n s t i t u t i o n  when l o c a l  govern-ent  
u n i t s  a r e  d i s c u s s e d .  

S e c t i o n  2. C o u n t i e s .  The c o u n t i e s  of t h e  s t a t e  are t h o s e  t h a t  e x i s t  on 
t h e  d a t e  o f  r a t i f i c a t i o n  o f  t h i s  c o n s t i t u t i o n .  No county  boundary may be 
changed o r  coun ty  s e a t  t r a n s f e r r e d  u n t i l  approved by a  m a j o r i t y  o f  t h o s e  - 
v o t i n g  on t h e  q u e s t i o n  i n  each  county  a f f e c t e d .  

S e c t i o n  2 ,  a d m i t t e d l y  c o n t r o v e r s i a l ,  p r o v i d e s  t h a t  t h e  p r e s e n t  coun ty  
b o u n d a r i e s  and county  s e a t s  w i l l  be r e t a i n e d  u n l e s s  changed by a m a j o r i t y  
o f  t h o s e  v o t i n g  on t h e  q u e s t i o n  i n  each county  approves .  ~ h u s ,  a  l a r g e  
coun ty  could  n o t  "swallow" a  s m a l l  county  w i t h o u t  t h e  l a t t e r ' s  p e r m i s s i o n .  

The proposed s e c t i o n  combines s e c t i o n s  1, 2 and 8 o f  A r t i c l e  XVI of  t h e  
p r e s e n t  C o n s t i t u t i o n .  O t h e r  t h a n  d e l e t i o n  o  £ s t a t u t o r y  m a t e r i a l ,  t h e  b a s i c  
i n t e n t  o f  t h o s e  s e c t i o n s  i s  r e t a i n e d - - w i t h  one e x c e p t i o n .  The p r e s e n t  I a n -  
guage ( s e c t i o n s  2 and 8 )  r e q u i r e s  a p p r o v a l  o f  a  m a j o r i t y  of  t h e  q u a l i f i e d  
e l e c t o r s  o f  t h e  county  a f f e c t e d  b e f o r e  a  coun ty  boundary can  be changed o r  
a  coun ty  s e a t  t r a n s f e r r e d ;  t h e  proposed S e c t i o n  2 would r e q u i r e  a p p r o v a l  o f  
a  m a j o r i t y  o f  t h o s e  v o t i n c  on t h e  q u e s t i o n .  

The d i f f e r e n c e  can be  q u i c k l y  seen.  Under t h e  p r e s e n t  p r o v i s i o n ,  f o r  
example ,  i f  a  county  t o  be c o n s o l i d a t e d  had 5,000 " q u a l i f i e d  e l e c t o r s f '  b u t  
o n l y  3,000 cf  them v o t e  on t h e  c o n s o l i d a t i o n  q u e s t i o n ,  a m a j o r i t y  o f  t h e  
5.000 (or  2 , 5 0 1 ) ,  r a t h e r  t h a n  a m a j o r i t y  o f  t h e  3 ,000 ( o r  1 , 5 0 1 ) ,  a p p a r e n t l y  
would have t o  f a v o r  c o n s o l i d a t i o n  t o  meet t h e  c o n s t i t u t i o n a l  r e s t r i c t i o n .  



County S e a t s  

C o n s t i t u t i o n a l  p r o v i s i o n s  p r o t e c t i n g  coun ty  s e a t s  from b e i n g  changed 
by l e g i s l a t i v e  a c t i o n  a r e  common among t h e  50 s t a t e s .  S e c t i o n  2 s imply  
s u b s t i t u t e s  a  c o n c i s e  s t a t e m e n t  o f  t h e  p r o t e c t i o n  now found i n  A r t i c l e  X V I ,  
S e c t i o n  2 and A r t i c l e  V,  S e c t i o n  26. The p r e s e n t  C o n s t i t u t i o n ' s  r e q u i r e m e n t  
t h a t  c o u n t y  o f f i c e s  must  b e  k e p t  a t  t h e  coun ty  s e a t  ( A r t i c l e  XIX,  S e c t i o n  6 )  
was d e l e t e d  from t h e  p r o p o s a l .  Such a r e q u i r e m e n t  migh t  p r e v e n t  c o u n t i e s  
from s h a r i n g  o f f i c c r s  and s e t t i n g  up b ranch  coun ty  o f f i c e s .  To t h e  e x t e n t  
t h a t  such  a r e q u i r e m e n t  i s  needed,  it can  be p rov ided  for  by l e g i s l a t i o n .  

S e c t i o n  3. Forms o f  government. ( I )  The l e g i s l a t u r e  s h a l l  p r o v i d e  
methods  f o r  govern ing  l o c a l  government u n i t s  and p r o c e d u r e s  f o r  i n c o r p o r -  
a t i n g ,  c l a s s i f y i n g ,  merging,  c o n s o l i d a t i n g ,  and d i s s o l v i n g  such u n i t s ,  and . 

a l t e r i n g  t h e i r  b o u n d a r i e s .  The l e g i s l a t u r e  s h a l l  p r o v i d e  such o p t i o n a l  o r  
a l t e r n a t i v e  forms o f  government t h a t  e a c h  u n i t  o r  c o n b i n a t i o n  o f  u n i t s  may 
a d o p t ,  amend, o r  abandon a n  o p t i o n a l  o r  a l t e r n a t i v e  £ o m  by a , m a j o r i t y  o f  
t h o s e  v o t i n ~  o n  t h e  q u e s t i o n .  ( 2 )  One o p t i o n a l  form of  county  government 
i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  t h e  e l e c t i o n  o f  t h r e e  coun ty  c o n m i s s i o n e r s ,  
a c l e r k  and r e c o r d e r ,  a  c l e r k  o f  d i s t r i c t  c o u r t ,  a counry a t t o r n e y ,  a  s h e r i f f ,  
2 t r e a s u r e r ,  a  s u r v e y o r ,  a county  s u p e r i n t e n d e n t  o f  s c h o o l s ,  an a s s e s s o r ,  a 
compensat ion o f  t h o s e  o f f i c e s  s h a l l  be p rov ided  by law. The Board o f  coun ty  
conuniss ioners  may c o n s o l i d a t e  two o r  more such o f f i c e s .  The Boards o f  
two o r  more c o u n t i e s  may p r o v i d e  f o r  a  j o i n t  o f f i c e  and For t h e  e l e c t i o n  
o f  one o f f i c i a l  t o  perform t h e  d u t i e s  o f  any such  o f f i c e  i n  t h o s e  c o u n t i e s .  

S e c t i o n  3  aims a t  a l l o w i n g  t h e  l e g i s l a t u r e  t o  p r o v i d e  t h e  b r o a d e s t  
p o s s i b l e  r ange  o f  f o n n s  of  local government f o r  c o u n t i e s ,  c i t i e s ,  towns 
and o t h e r  l o c a l  government u n i t s ,  i n c l u d i n g  c o n s o l i d a t e d  forms. V i r t u a l l y  
e v e r y  n a t i o n a l  and s t a t e  a u t h o r i t y  on l o c a l  government u r g e s  such  f l e x i b i -  
l i t y ;  i n d e e d ,  t h e  Montana C o n s t i t u t i o n  ( A r t i c i e  XVI, S e c t i o n  7 )  a l r e a d y  
g i v e s  t h e  l e g i s l a t u r e  b road  powers t,o p r o v i d e  "any p l a n ,  k i n d ,  manner o r  
form" o f  l o c a l  government.  

The i n t e n t  o f  S e c t i o n  3 i s  t o  o f f e r  j u s t  a s  broad freedom t o  t h e  
l e g i s l a t u r e  t o  p r o v i d e  v a r i o u s  forms o f  l o c a l  government a s  i s  a l lowed  
u n d e r  the p r e s e n t  S e c t i o n  7 .  Because o f  t h a t  i n t e n t ,  t h e  committee con- 
s i d e r e d  r e t a i n i n g  t h e  p r e s e n t  l anguage  o f  S e c t i o n  7 ;  t h i s  i d e a  e v e n t u a l l y  
was r e j e c t e d  because  t h e  p r e s e n t  wording i s  u n c l e a r  and c o n f u s i n g .  It i s  
hoped t h a t  S e c t i o n  3 ' s  s t r a i g h t f o r w a r d  d i r e c t i o n  t o  t h e  l e g i s l a t u r e  t o  
p r o v i d e  o p t i o n a l  and a l t e r n a t i v e  forins o f  government w i l l  r e s u l t  i n  a  g r e a t l y  
expanded o f f e r i n g  t o  t h e  l o c a l  goverrment u n i t s  i n  Pfontana. 

The p o s s i b i l i t i e s  t h a t  cou ld  be provided under  S e c t i o n  3 a r e  g r e a t .  
A t  p r e s e n t ,  o n l y  t h r e e  forms o f  c i t y  government (mayor-counci l ,  coiiunission, 
and commission-manager);  two forms o f  county  government ( t h e  t r a d i t i o n a l  
form and county  manager ) ,  and one g e n e r a l  f o r m  o f  c i t y - c o u n t y  c o n s o l i d a t i o n  
a r e  a u t h o r i z e d  by s t a t u t e  i n  i~lontana.  Other  s t a t e s  o f f e r  c o n s i d e r a b l y  more 
a l t e r n a t i v e s .  New J e r s e y ,  f o r  example,  employs what h a s  b e e n  c a l l e d  t h e  
" c a f e t e r i a - s t y l e "  fornl o f  l o c a i  government o p t i o n s ,  u n d e r  which a l o c a l  u n i t  

\ 



However, S e c t i o n  4 i s  n o t  i n t e t ~ d e t f  a s  -3. broad grnrit o f  s e l f  government 
powers;  such poi;ers a r e  provided f o r  i n  Scc t io r i  6 o n l y  upon an a f f i r m a t i v e  
vo te  of  t h e  r e s i d e n t s  o f  a  l o c a l  govermileni u n i t .  

S e c t i o n  5 .  Sel f -government  c i l ;?r tcrs .  ('1) The l e g i s l a t u r e  sh:lll p r o v i d e  
p rocedures  p e r n ~ i t t i n g  a  l o c a l  government  u n i t  o r  combir.-,tion o f  u n i t s  t o  
f r a q e ,  a d o p t ,  amend, r e v i s e ,  o r  absndon a s e l f - g o v e r r ~ n e n t  c h a r t e r  w i t h  t h e  
a p p r o v a l  o f  a  m a j o r i t y  of  t h o s q ~ o t J n e o n t ~ e ~ e s t i o n .  ...--- The p r o c e d u r e s  s h a l l  
n o t  r e q u i r e  a p p r o v a l  o f  a  c h a r t e r  by  a  l e g i s l a t i v e  body. 

( 2 )  If t h e  l e g i s l a t u r e  does  n o t  p r o v i d e  such p r o c e d u r e s  by J u l y  1, 
1975, they  may be e s t a b l i s h e d  by e l e c t i o n  e i t h e r :  

( a )  I n i t i a t e d  by p e t i t i o n  i n  t h e  l o c a i  govermlent  u n i t  o r  
combina t ion  o f  u n i t s ;  o r  

( b )  C a l l e d  by t h e  govern ing  body o f  t h e  l o c a l  goverment  u n i t  
o r  combina t ion  o f  u n i t s .  

A t  p r e s e n t  i n  Nontana,  o n l y  t h e  l e g i s l a t u r e  can  draw up c h a r t e r s ;  l o c a l  
r e s i d e n t s  a r e  on ly  g i v e n  t h e  a u t h o r i t y  t o  a d o p t  o r  r e j e c t  t h e  l e g i s l a t u r e ' s  
work. 

S e c t i o n  3 r e a f f i r m s  t h e  a u e h o r i z a t i o n  f o r  t h e  l e g i s l a t u r e  t o  c o n t i n u e  
i t s  p r a c t i c e  o f  p r o v i d i n g  a l t e r n a t i v e  forms o f  government f o r  l o c a l  u n i t s ,  
s u b j e c t  t o  l o c a l  v o t e r  a p p r o v a l .  S e c t i o n  5 adds  a  new f e a t u r e :  a u t h o r i z a -  
t i o n  f o r  t h e  peop le  o f  a  l o c a l i t y  t o  frame and adop t  t h e i r  own fonn of gov- 
ernmen t th rough  a  "se l f -government  c h a r t e r .  " Such l o c a l  c h a r t e r - w r i t i n g  
power now i s  a u t h o r i z e d  i n  a b o u t  h a l f  o f  the s t a t e  c o n s t i t u t i o n s .  

S e c t i o n  5 d i r e c t s  t h e  l e g i s l a t u r e  t o  p r o v i d e  p r o c e d u r e s  and l i m i t a t i o n s  
u n d e r  whic l l  l o c a l  government u n i t s - - o r  combina t ions  o f  t h o s e  u n i t s  ( f o r  
example ,  a  county  and t h e  c i t i e s  and towns w i t h i n  t h e  coun ty j - -can  d e s i g n  
t h e i r  own form o f  governiient .  Two major  s a f e g u a r d s  a r e  b u i l t  i n t o  t h e  p l a n :  

(1) The l e g i s l a t u r e  must  s e t  l i m i t s  and p r o c e d u r e s  under  which 
c h a r t e r s  may b e  d r a f t e d .  For  example,  t h e  l e g i s l a t u r e  migh t  d e t e r m i n e  
t h a t  o n l y  t h o s e  u n i t s  o r  combina t ion  o f  u n i t s  w i t h  more than  20,000 popu- 
l a t i o n  s l ~ o u l d  have c h a r t e r - w r i t i n g  a u t h o r i t y .  O r  t h e  l e g i s l a t u r s  cou ld  
s p e c i f y  t h e  metttod o f  s e l e c t i o n  and t h e  nwtber  o f  members o f  a  l o c a l  
c h a r t e r - d r a f t i n g  commission. The conmit t e e  c o n s i d e r e d  i n c l u d i n g  such pro-  
v i s i o n s  w i t h i n  S e c t i o n  5 ,  a s  some s t a t e  c o n s t i t u t i o n s  coy b u t  r e j e c t e d  t h e  
i d c a  on the  b a s i s  t h a t  such p r o v i s i o n s  shou ld  have t h e  f l e x i b i l i t y  o f  
s t a t u t o r y  law. 

( 2 )  No c h a r t e r  o r  c h a r t e r  amendment cou ld  become e f f e c t i v e  u n t i l  i t  
i s  approved by a m a j o r i t y  o f  t h e  l o c a l  v o t e r s .  

The s e c t i o n  a l s o  l i m i t s  t h e  power o f  t h e  l e g i s l a t u r e  o v e r  l o c a l l y  
w r i t t e n  c h a r t e r s  i n  two ways : 

( I )  A i  t!lough i t  a l l o w s  the  l e g i s l a t u r e  t o  s e t  p r o c e d u r e s  and l i m i t a t i o n s  
c o n c e r n i n g  t h e  d r a f t i n g  o f  a  l o c a l  c h a r t e r ,  S e c t i o n  5 s p e c i f i c a l l y  d e n i e s  
b o t h  t h e  s t a t e  l e g i s l a t u r e  and l o c a l  l e g i s l a t i v e  b o d i e s  (such a s  c i t y  c o u n c i l s )  
t h e  power t o  v e t o  a  l o c a l l y  approved c h a r t e r .  The committee b e l i e v e s  t h a t  
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NE>lORANDUM --- 

TO : Members of  tile S e n a t e  L o c a l  Government Commit tee  

F ROFI : 4. Byron R o b e r t s ,  A s s i s t a n t  A d m i n i s t r a t o r  
DCA/Planning D i v i s i o n  

RE : H . B .  704 (al-r~endments t o  t r a n s i t  s u b s i d y  a c t )  

I have  been  a s k e d  by M r .  Dave Hun te r  o f  t h e  C i t y  of H e l e n a  t o  
p r o v i d e  a  c i a r i f i c a t i o n  o f  t h e  e x p e n d i t u r e  l i m i t a t i o n s  c o n t a i n e d  
i n  t h e  t r a n s i t  s u b s i d y  a c t .  

The l aw  s t a t e s  t h a t  t h e  d e p a r t m e n t  s h a l l  a l l o c a t e  e a c h  y e a r  ( $ )  
o f  t h e  f u n d s  a p p r o p r i a t e d  f c r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n  t o  -- 
t i l e  c i t i e s  o f - t h e  s t a t e  which  o p e r a t e  p u b l i c  bus  s y s t e m s .  

P roposed  amendments t o  t h i s  a c t  c o n t a i n e d  i n  E;.B. 704  wdEi n o t  
i n c r e a s e  o r  d e c r e a s e  t h e  amount of g a s  t a x  monies  e x p e n d e d .  T h i s  
i s  g o v e r n e d  by a  f i x e d  a p p r o p r i a t i o n .  

Tne a p p r o p r i a t i o n  u n d e r  t h i s  a c t  is $75,000  a n n u a l l y  t o  be d iv ided  
among c i t i e s  o p e r a t i n g  t r a n s i t  s y s t e m s .  F o r  e a c h  o f  t i l e  p a s t  
t h r e e  y e a r s  t h e  depar t r i lent  h a s  a p p o r t i c n e d  t h e  f u l l  $ 7 5 , 0 0 0  among 1 
t l iose  c i t i e s .  The d e p a r t n i c n t  h a s  n o t  and  canr io t  spend  more t h a n  
h a s  b e e n  a p p r o p r i a t e d  by t h e  l e g i s l a t u r e  unde r  t h i s  s e c t i o n .  

The a p p r o p r i a t i o n  f o r  t h e  upcoming b iennium r e m a i n s  t h e  same a s  
i t  h a s  bee11 f o r  t h e  p a s t  two b i enn iums .  Under t h i s  a c t  $150,000  
i s  p r o v i d e d  f o r  each year o f  t h e  b iennium.  O f  t h i s  amount  
$75 ,000  i s  a p p o r t i o n e d  t o  c o u n t i e s  and $75 ,000  i s  a p p o r t i o n e d  t o  
c i t i e s  o p e r a t i n g  t r a n s i t  s y s t e m s .  

T h e  a c t  s t a t e s  t h a t  " a  c i t y  may n o t  r e c e i v e  more t h a n  50% o f  a n y  
y e a r ' s  o p e r a t i n g  d e f i c i t . ' '  T h i s  p r o v i s i o n  imposed a n  u p p e r  
l i m i t  on  t h e  amount o f  d e f i c i t  t h a t  c a n  be  r e i m b u r s e d  t o  a c i t y  
b g t  t h i s  i s  o n l y  a c e i l i n g .  The $75 ,000  a v a i l a b l e  t o  cities,. 
when d i v i d e d  among s e v e r a l  communi t i e s ,  o f f s e t s  o n l y  a  v e r y  
s m a l l  p e r c e n t a g e  o f  l o c a l  o p e r a t i n g  d e f i c i t s .  

. .  





Comments of  t h e  Department o f  Health and Environmental Sciences 

Sub d i v i s i o n  Bureau 

Over t h e  pas t  yea r ,  t h e  Department has submitted a  number o f  sug- 
ges t ions  t o  t h e  In ter im Subcommittee on Subdivis ion  Laws. The B i l l  
which t h e  Subcommittee has proposed f o r  t h e  Amendment of t h e  S a n i t a t i o n  
i n  Subdivisions Act, I iB 81, h a s  incorpora te4  i n  p a r t ,  a  number o f  these  
suggest ions.  

Ins tead  o f  c i t i n g  a l l  o f  t h e  changes which we support ,  we will discuss 
only t h e  major clianges. 

l l ~ u b d i v i s i o n  C e r t i f  i c a t c s  o f  Survey" 

Throughout t h e  Act t h e r e  i s  re fe rence  t o  "subdivision c e r t i f i c a t e  of 
survcy" i n  a d d i t i o n  t o  "plat" .  This  i s  done t o  make t h e  Act's r e fe rence  
t o  t h e  documents which we review c o n s i s t e n t  wi th  a l r e a d y  e x i s t i n g  
Sections which recognize  t h a t  o u r  a u t h o r i t y  over  d i v i s i o n s  which may b e  
recorded on c e r t i f i c a t e s  o f  survcy.  The Department h3s had review 
au thor i ty  over  a number of  such d i v i s i o n s  s i n c e  1975. The word "sub- 
d iv is ion"  was added t o  " c e r t i f i c a t e  o f  survey" t o  make it  c l e a r  t h a t  our  
review a u t l ~ o r i t y  i s  l i m i t e d  on ly  t o  t h o s e  c e r t i f i c a t e s  of survey which 
def ine  a  subd iv i s ion  and n o t  t o  a l l  c e r t i f i c a t e s  o f  survey. For ins tance ,  
we would not  want t o  review c e r t i f i c a t e s  o f  survey which a r e  merely 
retracements o f  e x i s t i n g  surveys .  The'proposed mendrnent recognizes  
t h a t  s i t u a t i o n  as beyond t h e  a u t h o r i t y  of t h e  Department's review. 

Administrat ive Enforcement (1EA 76-4- 108) 

The Deparzment has  recommended changes i n  t h e  A c t ' s  enforcement 
provisions.  F i r s t ,  t h e  Department recomaended changes i n  t h e  administra-  
t i v e  remedy a v a i l a b l e  t o  it. As a  mzt t c r  o f  p r a c t i c e ,  admin i s t r a t ive  
remedies a r e  g e n e r a l l y  des igned t o  provide a remedy which i s  e a s i l y  
invoked and whose s a n c t i o n s  are merely c o r r e c t i v e ,  and not  p u n i t i v e .  
They a r e  l e s s  d r a s t i c  and l e s s  onerous than  remedies which r e q u i r e  
app l i ca t ion  t o  d i s t r i c t  c o u r t  e i t h e r  f o r  p e n a l t i e s  o r  in junc t ion .  
The p resen t  a d m i n i s t r a t i v e  remedy, r e q u i r e s  a schedul ing ,  a t  t h e  o u t s e t ,  
o f  a ful lblown contes ted  c a s e  hea r ing  p r i o r  t o  t h e  i ssuance  o f  any order .  
Thc problem with t h i s  procedure i s  t h a t ,  f o r  minor v i o l a t i o n s  which 
might r e a d i l y  be cured,  t h e  s c a l e  of  t h e  enforcement i s  s o  c o s t l y  and 
timc consuming a s  t o  be  p r o h i b i t i v e .  E f f c c t i v e l y ,  t h e  p resen t  remedy, 
f a r  from being one which a l lows f o r  r e l a t i v e l y  expedi t ious  remedy of minor 
v i o l a t i o n s ,  i t  c r e a t e s  a mechanism which makes p u r s u i t  of minor v i o l a t i o n s  
so  cumbersome and t ime consuming a s  t o  be p r o h i b i t i v e .  

In response t o  t h i s  problem, t h e  Subcommittee has  proposed an amend- 
ment which al lows t h e  Department t o  d e s c r i b e  t h e  a l l eged  v i o l a t i o n  wi th  
which it i s  concerned and t o  prescribe t h e  c o r r e c t i v e  a c t i o n  which needs 



t o  be taken. If t h e  a l legcd v i o l a t o r  f e l t  t h e  Department's pos i t ion  i s  . 
i n c o r r e c t  he may reques t  a  hcaring b e f o r e  t h e  Board o f  I ieal th and 
Environmental Sciences  t o  plead h i s  case .  Thus, t h e  v i o l a t o r ' s  procedural 
r i g h t s  a r e  f u l l y  p ro tec ted ,  should he wish t o  c o n t e s t  t h e  Department's 
a c t i o n s ,  b u t  t h e  way i s  l c f t  open f o r  a  much more expedi t ious  r e so lu t ion  
of t h e  problem should t h e  a l leged v i o l a t o r  wish t o  merely c o r r e c t  t h e  
problem. 

This  amendment i s  modeled a f t e r  a  s i m i l a r  p rov i s ion  i n  t h e  Nontana 
Water P o l l u t i o n  Control  Act which has  been used wi th  considera1)le success 
i n  dea l ing  wi th  widespread minor v i o l a t i o n s .  The u s e  of t h i s  kind of 
p rov i s ion  should  s c a l e  down t h e  c o s t  of both  enforcement and compliance 
t o  a  l e v e l  c o n s i s t e n t  with t h e  s c v c r i t y  o f  t h e  v i o l a t i o n .  

Penal t i e s  

The second major change which t h e  Department has  proposed i s  i n  t h e  
a r e a  of  p e n a l t i e s .  Current ly ,  t h e  Act i n d i c a t e s  t h a t  any body v i o l a t i n g  
t h e  Act may be  g u i l t y  o f  an o f fense  and s u b j e c t  t o  a  f i n e .  Fines can only 
be  sought by county .a t torneys .  The d i f f i c u l t y  with t h i s  p a r t i c u l a r  
p e n a l t y  s e c t i o n  is  t h a t ,  very o f t e n ,  county a t t o r n e y s ,  because of t h e i r  
d i v e r s e  and sometimes heavy work loads ,  p l a c e  a  low p r i o r i t y  on v i o l a t i o n s  
of t h e  S a n i t a t i o n  i n  Subdivisions Act. Also, very  o f t e n ,  i f  a  v i o l a t o r  
has  succeeded i n  g e t t i n g  t h e  c l e r k  and r e c o r d e r  t o  f i l e  a  c e r t i f i c a t e  of 
survey improperly t h e  c l e r k  and r e c o r d e r ' s  a c t i o n ,  howcver unwit t ingly ,  
is  a l s o  unlawful.  As a  r e s u l t  it makes it ve ry  d i f f i c u l t  f o r  a  county 
a t t o r n e y ' s  o f f i c e  t o  go a f t e r  c r iminal  p e n a l t i e s .  Also, people a r e  
l o a t h e  t o  a t t a c h  t h e  stigma of c r i m i n a l i t y  t o  v i o l a t i o n s  of t h e  San i t a t ion  
i n  Subdivis ions  Act. 

Accordingly, t h e  Subcommittee, a t  t h e  Department's urging,  proposes 
a c i v i l  p e h a l t y  s e c t i o n ,  again modeled l a r g e l y  upon t h e  Clean A i r  Act 
and t h e  Water P o l l u t i o n  Control A c t .  The purpose of  t h e  C i v i l  Penalty 
S e c t i o n  i s i t o  provide  some p o s i t i v e  inducement t o  t h o s e  who may consider  
v i o l a t i n g  t h e  Acts. Right now, t h e r e  is l i t t l e  danger of  su f fe r ing  any 
kind of monetary penal ty .  The only a c t i o n  which t h e  Department i s  
author ized  t o  b r i n g  a t  t h i s  time is an a c t i o n  f o r  i n j u n c t i v e  r e l i e f  
compelling compliance with t h e  law. Thus, i f  a  person wislles t o  v i o l a t e  
t h e  Act a t  t h i s  t ime,  he may do s o  wi th  t h e  knowledge t h a t  probably t h e  
worse sanc t ion  h e  f a c e s  i s  an a c t i o n  f o r  i n j u n c t i v e  r e l i e f  t e l l i n g  him t o  
comply with t h e  law. Thus, upon r e c e i v i n g  a  conp la in t  f o r  i n j u n c t i v e  
r e l i e f  he need merely come i n  and agree  t o  comply r e g a r d l e s s  o f  enormity 
o f  h i s  v i o l a t i o n .  Thus, t h e  Department must spend cons ide rab le  time and 
money i n  p r e p a r a t i o n  o f  a  s u i t  aga ins t  a  v i o l a t o r ,  2nd t h e  v i o l a t o r  has 
no inducement t o  comply with t h e  law s i n c e ,  t h e  on ly  pena l ty ,  should he 
b e  caught, would be  compliance with t h e  law. Accordingly, t h e  Department 
suppor t s  t h e  amendment f o r  a c i v i l  p e n a l t y  f o r  which t h e  Department 
could seek an a c t i o n .  Under the  c i v i l  p e n a l t y  s e c t i o n  t h e  Department 
could ,  i n  a d d i t i o n  t o  seeking i n j u n c t i v e  r e l i e f  t o  compel compliance with 
t h e  law, a l s o  ask t h a t  t h e  cour t  levy a c i v i l  pena l ty .  This  provides 



some d e t e r r e n t  t o  t h e  would-be v i o l a t o r  who would o therwise  want t o  
gamble on g e t t i n g  caught ,  wi thout  adding t h e  s t igma of c r i m i n a i i t y  t o  
t h e  enforcement a c t  i t s e l f .  It would be  an  a l t e r n a t i v e  t o  t h e  c r i m i n a l  I 

penal ty .  

F i n a l l y ,  t h e  Department wishes t o  exp res s  i t s  oppos i t i on  t o  t h e  
proposed language on page 8,  l i n e s  7-12. This  s e c t i o n  proposes t o  award 
a t t o r n e y s  f e e s  t o  anyone who p r e v a i l s  i n  an  a c t i o n  f o r  i n j u n c t i v e  r e l i e f .  
Curren t ly ,  t h e r e  i s  no th ing  i n  S a n i t a t i o n  i n  Subdivis ion A c t  o r  anywhere 
e l s e  i n  t h e  MCA which a u t h o r i z e s  t h e  award of  a t t o r n e y s  f e e s .  L o g i c a l l y ,  
i f  a  p a r t y  b r i n g s  an a c t i o n  i n  good f a i t h  and l o s e s ,  he s h o u l d  n o t  b e  
s u b j e c t  t o  a t t o r n e y s  f e e s .  Th i s  s a n c t i o n  makes i t  d i f f i c u l t ,  i f  n o t  
imposs ib le ,  f o r  a bureau  c h i e f  t o  p l a n  a  budget ,  s i n c e  it is i n p o s s i b l e  
t o  a b s o l u t e l y  p r e d i c t  such an  award. Thus, i t  s e r v e s  a s  a d e t e r r e n t  t o  
t h e  vigorous enforcement which is  l a c k i n g  i n  t h e  Act now. Accordingly,  
wh i l e  i t  might be  argued t h a t  t h e  Department would b e  d e t e r r e d  from t h e  
i n d i s c r i m i n a n t  f i l i n g  of  s u i t s  by t h i s  s e c t i o n ,  t he  Department 's 

. h i s t o r y  o f  l i t i g a t i o n  does n o t  suppor t  any sugges t ion .  By t h e  very  
n a t u r e  of  i t s  l i m i t e d  s t a f f  and heavy work load ,  t h e  Depa r t r en t  must 
choose i t s  c a s e s  c a r e f u l l y .  Thus, a  p o s i t i v e  inducement t o  c a r e f u l  and 
well-considered f i l i n g  of  ca ses  a l r e a d y  e x i s t s .  Accordingly, t h e  
Department a sks  t h a t  t h i s  s e c t i o n  be s t r i c k e n .  

Review Author i ty  t o  Local  Governments (MCA 76-4-128) 

Sec t ion  12 has  completely reorganized  t h e  Department's d e l e g a t i o n  o f  
review a u t h o r i t y  t o  l o c a l  governments. Those subd iv i s ions  which t h e  
l o c a l  governing body can review havebeen expanded t o  i n c l u d e  n o t  o n l y  

I 

s u b d i v i s i o n s  c o n t a i n i n g  f i v e  o r  fewer p a r c e l s  wi th  i n d i v i d u a l  w a t e r  and 
sewer, b u t  a l s o  s u b d i v i s i o n s  c o n t a i n i n g  p a r c e l s  t e n  a c r e s  o r  l a r g e r  i n  
s i z e  when each p a r c e l  has i n d i v i d u a l  w a t e r  and sewer. 

Subsec t ion  2 addres ses  t h e  i n f l u e n c e  o f  t h e  Montana Environmental 
Po l i cy  Act ,  w i t h  i t s  requirements  of  p re l imina ry  environmental  review 
o r  environmental  impact s t a t emen t s ,  upon t h e  subd iv i s ion  r e v i e w  process .  
I f  a  s u b d i v i s i o n  i s  going t o  i n c l u d e  t e n  o r  more p a r c e l s  t h e  l o c a l  
governing body w i l l  n o t i f y  t h e  Department i n  c a s e  t h e r e  is the n e c e s s i t y  
o f  doing an environmental  impact s t a t emen t .  Subsect ion 3 r ecogn izes  
t h a t  i f  t h e  l o c a l  governing body does n o t  t a k e  complete rev iew a u t h o r i t y  
ove r  from t h e  Department then  i t  must a d v i s e  t h e  Department of i t s  
recommendation f o r  approval  o r  d i sapprova l .  Th i s  p r o v i s i o n  is l a r g e l y  
t h e  same as what is i n  t h e  e x i s t i n g  l a w .  Subsec t ion  4 a l l o w s  t h e  
governing body t h e  o p t i o n  of  t a k i n g  f u l l  review a u t h o r i t y  f o r  t h e  
subd iv i s ions  desc r ibed  i n  t h i s  s e c t i o n .  I t  r e q u i r e s ,  however, t h a t  if 
t h e  l o c a l  governing body assumes t h a t  a u t h o r i t y  t h a t  i t  would a l s o  a c c e p t  
l e g a l  r e s p o n s i b i l i t y  f o r  t h e  d e c i s i o n s  t h a t  i t  makes under  t h a t  a u t h o r i t y .  

Fees f o r  t h e  Review o f  Subdiv is ions  i n  Master-Tlan Areas 

1 

The House h a s  d e l e t e d  p r o v i s i o n s  page 6 ,  l i n e  21, which r e f e r  t o  
t h e  d i s t r i b u t i o n  o f  l o t  f e e s  f o r  s u b d i v i s i o n s  i n  master-planned a r e a s .  
This  s e c t i o n  h a s  g e n e r a l l y  been recognized a s  c o n f e r r i n g  t h e  Department 



wi th  t h e  a u t h o r i t y  t o  c o l l e c t  l o t  f e e s  i n  master-planned a r e a s .  The 
Department h a s  proposed an amendment f o r  page 5 ,  l i n e  2 1  which would 
r e i n s t a t e  t h a t  a u t h o r i t y .  

Master-plan s u b d i v i s i o n s  r e c e i v e  much t h e  same review a s  any o t h e r  
s u b d i v i s i o n  o f  i t s  wa te r ,  sewer ,  and s o l i d  was t e  f a c i l i t i e s .  I n  f a c t ,  
t h e  Department, even i n  master-plan s u b d i v i s i o n s ,  i s  s t i l l  o b l i g a t e d  t o  
conduct t h i s  review. The pr imary d i f f e r e n c e  between t h e  Department 's  
review of  master-plan s u b d i v i s i o n s  and o t h e r  s u b d i v i s i o n s  i s  t h a t ,  i n  
master-plan s u b d i v i s i o n s ,  t h e  Department conducts  i t s  review a f t e r  t h e  p l a t  
ha s  been f i l e d .  

Thus, t o  exempt c e r t a i n  peop le  from payment o f  f e e s  f o r  review, and t o  
r e q u i r e  payment o f  o t h e r s  where t h e  review i s  l a r g e l y  t h e  same r a i s e s  
s e r i o u s  q u e s t i o n s  o f  equa l  p r o t e c t i o n  and f a i r n e s s  under t h e  law. i n  
m a s  t e r -p l an  sub d i v i s i o n s ,  t h e  taxpayer  would b e  s u b s i d i z i n g  t h e  deve lopers  
review. Thus, t h e  Department urges  t h a t  t h e  Sena t e  r e i n s t a t e  i t s  a u t h o r i t y  
ro  c o l l e c t  review f e e s  f o r  mas t e r -p l an  s u b d i v i s i o n s .  

These comments encompass t h e  major changes proposed by t h e  I n t e r i m  
Subcommittee on Subd iv i s ions .  The Department would b e  most w i l l i n g  t o  
answer any o t h e r  e n q u i r i e s  which t h e  Committee might have. 



DEPARTMENT OF HEALTH AND ENVIRONIHENTAL SCIENCES1 PROPOSED AENDIBNTS 
TO HB 81  

P a g e  8 ,  l i n e s  7 t h r o u g h  1 2 :  s t r i k e  a l l  b u t  t h e  f i r s t  w o r d  

o f  l i n e  7 ,  a n d  a l l  o f  l i n e s  8 t h r o u g h  1 2 .  

P a g e  5 ,  l i n e  21:  Add,  a f t e r  t h e  w o r d  " s u b d i v i s i o n s " ,  

" i n c l u d i n g  M a s t e r - P l a n n e d  S u b d i v i s i o n s . "  

P a g e  7 ,  l i n e  2 5 :  s t r i k e  " w i l l f u l l y "  



knendisents t o  a  B i  11 f o r  an Act e n t i t l e d :  "An hc t  t o  i T i t l e  75, Chapter c :a 
provide for  exp~ndzd ?0cai  government review of sani t a r v  rcqi:i reaents fo r  subdiv-jsi f ins,  

) ~uodifying de f i n i t i on  of a  siihdivision, providing new ~ ( l ~ q i n i s t r a t i v e  and jud ic ia l  
I-eaedies."  P,nlending 76-4-102, 103, 104, 195, 108, iQ9 ,  121, 122, 122, 12(, and 120, IICA. 

The An:endn?ents a r e  as follokrs: Inse r t  the word t rea t~aen t  before the word "disposai" in --- 
every case where t h e  term dispcsai  of sewage or sewage disposal system i s  used. 

Line 1 2 ,  page 3 ,  70-4-104, subsection ( 1 ) :  Inse r t  the word minimum i n  the  f i r s t  --- 
sentence on l i n e  13 between "of" and "san i ta ry . "  

Irl 
V 

Line 2 ,  page 4: Delete subsection kly a n d  subs t i t u t e  the following: (3) The denai 
- s a t %  - 

sha l l  deleqate t o  a local  qovernine;f the author i ty  to review a  s i~bdivis ion under t h i s  -- 
p a r t  when the subdivision wi l l  not be serviced by puhiic water a n d  public sewaqc t r e a t -  

, , ,  . -- 
r * = -  . ' .,. L - -  - - 3  . P .  I sonnel , as approved by the -- 

ner - the water s u p p 5 ,  sewage treatment, and 

Line 1 ,  p a g e  5: I n se r t  a n d  other s o i l  analyies a f t e r  " t es t ing"  - dele te  a n d - ~ e q ~ i ~ e d -  
g e ~ ~ e $ a f i e ~ - t e s + i ~ g  

Line 14, page 13, 76-4-128: Delete subsection (ubd subs t i t u t e  the following - .  - 

suDalvlslon under t h l s  p a r t  krhen the subaivis  - - L 3 2  - . - . .  . .  . 1 . l  

as ap r oved  by the department, to adequate i y  L-. - .  . - .  . 

M) i h e  department sha l l  delegate t o  a local governnent the au-thori ty to review a  
# ,  . .  , . . . ---- 

ion ~ i l l  nct be serviced b v  public water ----- 
d n 0  ~ L I D  I I C  sewaqe r rearnent  t a c l  l l t l e s  ana rne local qcvernirent has qu; i f i ed  persannel, 

determise !;:?ether the kiater s u p ~ l y ,  -- sewaae 
treatnlent, and so i i d  waste disposal fac i  l i  ties propoccd fo r  tbe subd~v i s ion  ECe i  :t:e - stasdards prescribed by the de;;.artn~ent. 

Line 3 ,  page 14: Delete ( b )  from (l)(b) 

Line 4 ,  paae 14: Delete p z ~ e e i s ,  i n s e r t  acres ;  dele te  r i n e - ( 9 4 ,  i n s e r t  f i f t y  ( 501  

Line 7 ,  p a g e  14 :  Delete the word nay; de le te  ~ e q ~ i r e  a n d  i n s e r t  requires 

Line 2 3 ,  page 14: Delete t h e - p ~ e g a s e d - s t l b d i v i s i e ~ s ;  irlsert proposed subdivisions of 
f ive  ( 5 )  o r  fewer parcels  

#.2:kL 
Line 18, page 15: &we subsection ( b )  w), i n s e r t  the followina: fh \  Whon 
cove 
4- 

e  the d -- - 

of t h i s  s e c t i o n .  hilt .  d -- 
a n t  -- 

- - - . - . . - - 
t o  subsect  

-- -- - - 

l e s s  than ten do l l a r s  ($';-OF -- 
f o r  i n  76-  

lo s  ---. 
no ve  
A-- 

i t s  -- 

t ion  ( 1 )  o 
t accordi n 

f  t h i s  
q to tl-I 

- ,-, ... L a ,  local- 
e leqa ted  author i ty  t o  conduct --- review pursuant t o  subsection 
it choose t o  make the f ina l  decision on proposed subdivisions 

of t h i s  sec t ion ,  the department shal l  t r ans fe r  fees o f  n o t  - - 
_err parcel a n d  accordinn to  tkc adcpted fee schedule as 

2) o f  t h i s  a c t ,  t o  the l o c a ~ o v e r n i n g  baay fo r  i t s  review 
Cihen local governments cn!?duct a n y  other %view pursuant ---- --- -- 

section, the department shp_1_1 t r an s f e r  fees to  the local - - 
e  fee schedule provided f a r  --- i n  76-4-195(2) of t h i s  a c t ,  f o r  



Amendments t o  t lousc E i l l  81 

I .  page 2 ,  l i n e s  21 and 22 

Fol lowing:  " p a r c e l s "  

R e i n s t a t e :  a l l  t h e  s t r i c k e n  m a t e r i a l  

2 .  page 11, l i n e  4 

Fol lowing:  "necessa ry . "  

S t r i k e :  "." 

I n s e r t :  "and a l l  f e e s  c o l l e c t e d  p u r s u a n t  t o  75-4-105 
s l ~ n l l  b e  t r a n s f e r r e d  t o  t h e  l o c a l  government . I 1  

3. page 1 4 ,  l . i n e s  8 t h r o u g h  18 

S t r i k e :  s u b s e c t i o n  2 i n  i t s  e n t i r e t y  

4 .  p a g e  15, l i n e  8  

Fol lowing:  " d e c i s i o n "  

I n s e r t :  " I n  any  a c t i o n  f i l e d  a g a i n s t  a  l o c a l  government,  
f o r  t h e i r  d i s a p p r o v a l  of a  s u b d i v i s i o n  t h e  p r e v a i l i n g  
p a r t y  s h a l l  be  awarded r e a s o n a b l e  a t t o r n e y  Fees." 



. - I E e t t e  ccstz2, r e p r e s e n t i a g  t h e  Les;:~e of  '?t"cnp2 V o t e r ?  
cf ::onfznn. Tns L e n ~ u e  c f  !Tomen V c t n i * ~  s ! l ~ b o r : d ~  91 i i~.( ier  i f s f  
Lcr!d z s e  ~ o s i t i o n .  Our position r e a d s  t h a t  i n  l and  i;se g1onnir .g  
y e  s r o u l d  l e a v e  i c c z l  governcen:  n u t k o r i t y  ' o r  i n n o v z t i v e  71 land 
u s e  n;anning st :be locai l e v e l  with state c c s l s t o n c c .  ~ k e  
p o ~ l t l o n  f u r t h e y  s t a t e s  t ha t  t h e r e  shoulG z e  aheguate ince?.f ivee 
a n d  ~ e n a l t i e s  sa t o c l s  f o r  good p l a n n i n g .  L o c a i  c s n i r o i  i s  
d e s i r a b l e  f o r  l and  use i s s u e s  of  l o c a l  conce rn .  The S t n t e  
L e g i s l a t u r e  s h o u l d  encourage nexlmun l o c e l  < ? c i s i o n  a s k i n g  by 
nef ins  such es  offering t e c h n i c a l  n s s i s T o n c e ,  d c i e  s h 2 r i n g  and 
gy f i f i t l ng  t h e  a u t h o r i z y  of  10c f i l  g o v e r f i i ~ e n t  f 0 i n p l e x e f i t  iLc07at i-le 
lend uoe p l ~ n n i n g ,  

T h i s  b i l l  e n c o u r a g e s  t h e  l o c n l  r e v i e r  o f  s a n i t a t i o n  re- 
qu:remefits f o r  c e r t a i n  subiLvislcns(sec 76-4-128). Loca l  gov2 

1s m3si a f f e c t e d  and mos t  c o n c e r n e d  a i t n  s u S d i v l s l o n  groa  
This b i l l  p r o v i d e s  for' d e p a r t m e n t a l  r e v i e a ,  l o c a l  r ev l ev ;  v:ith 
d e p n r t : n c n t ~ l  d e c l c i c n s ,  o r  l o c a l  revie'; .  with l o c a l  d e c i s i o n  
n A l o n g  i~ l i th  l o c a l  d e c i s i o n  mair l n g ,  hornever, comes t h e  
p o n s i b l l t t y  f o r  t h o s e  C e c l s l o n s .  The Ler gue of '?;omen Voters 
s u - p o r t s  s u c h  ; c c o u n t a b i l i t y .  T k i s  oil1 s e t s  c u t  p roce8ures  3 
p e n z l t i e s  f o r  v i o l n t i o n s  end  r e  s u p ~ o r :  this c l s n .  

:LC:-? l o c o 1  g o v e r q a e n t  c o n t r o l  will n . 1 3  be' . ter  n s s e s s a e ~ t  
cy  trip c a ~ ~ n t l e s  o f  g r ~ ~ ~ t h  and s i ~ a i l . v i o ? o n  ~ 1 c n n i n g .  

Re urge ~2 6 1  r e c e i v e  n due F n s s  f rom t h i s  comxlttee. 




