MINUTES OF MEETIN
SENATE JUDICIARY COMMITTEE
March 21, 1979

The sixty-fifth meeting of the Senate Judiciaryvy Committee
was called to order by Everett R. Lensink, Chairman on the
above date in room 331 of the capitol building at 10:30 a.m.
ROLL CALL:

All members were present with the exception of Senator
Galt, who was excused.

DISPOSITION OF HOUSE BILL 338:

Joan Maver, attorney for the Legislative Council, passed
out suggested amendments to this bill. (See Exhibit A.) '

Senator Turnage referred to the Ray Marshall vs. Barlow's,
Inc. case. (See Exhibit B.) He quoted the underscored areas
on page 3029 and 3030 and stated that the point of all that is
that people's privacy is too precious and that in this bill,
we are going to deny that precious privacy right.

Senator Towe then gquoted from page 2033 from thaz afore-
mentioned decision. (See underscored.)

Senator Lensink then stated he felt that the heart of
tne decision was on page 3032, which states, "Whether the
Secretary proceeds to secure a warrant or other process, with
or without prior notice, his entitlement to inspect will not
depend on his demonstrating probable cause to believe that
conditions in violation of OSHA exist on the premises. Proba-
ble cause in the criminal law sense 1s not required. For
purposes of an administrative search such as this, probable
cause justifying the issuance of a warrant may be based not
only on specific evidence of an existing violation but also
on a snowing that "reasonable legislative or administrative
standards for conducting an .... inspection are satisfied
with respect to a particular (establishment).”

Senator Lensink commented that the decision to him
lowered the standards of obtaining a warrant.

Senator Towe stated that we have to show probablie cause,
which 1is tough and Senator Turnage asked why it shouldn't be
tough - that invading somecne's business should be tough.
Senator Van Valkenburg commented that the privacy of a business
is different from raiding someone's home and felt that they
should have some authority to see if the law is being followed.
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Senator Towe explained how this spells out what you
have to have for a search warrant, and that it must be pur-
suant to an administrative plan, and the plan shculd indicate
how they are going to go about forcing inspections.

Senator Van Valkenburg stated that there is a need in
state law to get a search warrant for less than criminal
actions and Senator Towe stated that this bill would authorize
an issuance of a search warrant that is non-criminal.

Senator Turnage commented that they are talking about
a federal law in this decision - not about state and he felt
that we have the right to set a different standard than what
the feds want to do, and he further stated that the man from
OSHA could have gotten a search warrant under federal law and
he gquestioned what the crying need is.

Senator Brown commented that about half the laws the
health department administrate are laws the legislature has
imposed.

Senator Turnage commented that he did not think they
could cite one case where the healtnh inspector has been thrown
ocut and Senator Van Valkenburg said that he knew there has
been some, but he could not cite them.

Senator Turnage commented that this bill does not just
talk about restaurants, but includes inspecting buildings,
fire safety, plumbers, health ordinances, etc., and he felt
that in no way should this be allowed.

Senator O'Hara stated that he did not like the idea of
the state snooping around and Senator Brown stated that if
they don't want the state snooping around, they should get
the laws off the ! books.

Senator Towe stated that most of the senators realize
probably that he has been a strong advocate of privacy and
that he would make one point in defense of what these people
are saying and that he felt they were lumping everyone to-
gether, and that we are saying the health department is under
the same standards as the fire marshall and they are not alike.

Senator Brown commented that this bill isn't the authori-
zation and that what controls is the specific law on the books.
He stated that all this bill does is set up the procedure
in order to get a search warrant.
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Senator Van Valkenburg stated that the way this bill is
suppose to be amended, it maintains a standard of probable
cause with respect to private occupied dwellings, it expands
who may obtain a search warrant and he felt that it was im-
portant that the district judge will be in the act. He fur-
ther stated that it protects the legitimate business man who
is trying to comply and trying to do the right thing and is
against the man next door who thumbs his nose at authority.
Senator O'Hara stated that we have not established that there
are many kinds of these people next door. Senator Van Valken-
burg explained that this is a growing thing and the more people
you get wno thumb their nose, the more of them there are going
to be.

Senator Turnage questioned wihy the attorney general's
office is so interested in this legislation and why not just
tne fire marshalls; and he further stated that some people
are grouped up in a bill and for that reason we are going
to invade everyone's home. Senator Van Valkenburg noted that
California has had this for 13 yvears and it hasn't destroyed
the state of California; and Senator Turnage replied that he
didn't know about that.

Senator Lensink wondered whereby they inspect the restau-
rants once ;a year at the present time, if a restaurant refuses
to be inspected, is there anything that the health department
can do now. Senator Turnage replied that they have the authori-
ty to go to court and get a search warrant, but there must be
probable cause. Senator Brown said there must be suspicion
of food poisoning or something and mentioned the Club Clateaux
in Missoula. He also noted that normally after an inspection,
they just make recommendations so that these things can't
happen. Senator O'Hara stated that in the case of the Club
Chateaux they had been making inspections and it did not prevent
the case in any way and he wondered if they had refused the
inspectors the right to inspect and if there had been any
problem.

Senator Towe mentioned the effects in the area of air
pollution and Senator Turnage replied that they would shut
down Coal Strip in two montins. He further stated that no
one had given the committee & single case stating who, why,
when, and how the state had been crippled. Senator Towe stated
that he really thought that there is a pretty good argument
that people can say no to any building inspector who comes
along.
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Senator Lensink commented that he did not see any ap-
parent difficulty at the present time because of the supreme
court decision and that the bill is kind of a preventive medi-
cine type thing because scmeone sees there may be something
in the future. Senator Van Valkenburg said that he did not
see this at all and the problem is there now and is growing.

It was noted that the problem is not acute at this point,
but the deparment of administration has been denied access to
some b uilding sites, that there were some who testified at
the hearing on other cases; and the problem in Missoula with
the zoning ordinance where there was reason to believe that
a.group of people were living in a single-family dwelling in
violation of an ordinance passed by the city was cited.

Senator Turnage moved that this bill be not concurred
in. There were six votes yes and four no. (See Roll Call
Vote.)

DISPOSITION OF HOUSE BILL 774:

The committee discussed the handling of the majority
and minority reports in connection with this bill and it
was agreed by the committee that the best way to handle this
bill was to move to place it on second reading. All the
members agreed.

RECONSIDERATION OF HOUSE BILL 877:

Senator Towe noted that the committee had earlier
tabled this bill and also that the House Judiciary Committee
had tabled Senate Bill 495, which was essentially the same
type of bill and which Senator Towe had sponsored. He ex-~
plained that he would like to get one of these bills out
and he moved that House Bill 877 be removed from the table.
The motion carried withiall voting yes, except Senator Van
Valkenburg, who voted no.

DISPOSITION OF HOUSE BILL 877:

Senator Towe moved that the provisions in Senate Bill
495 relating to the sentencing procedure in mental disease
and defect be amended into House Bill 877. The motion carried
unanimously. Senator Towe moved that House Bill 877 as so amended,
be concurred in. The motion carried with Senators Lensink and
Van Valkenburg voting no.
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There being no furtner business, the meeting adjourned.

SENATOR EVERETT R. LENSINK, Chairman
Senate Judiciary Committee
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HOUSE BILL NO. 338
INTRODUCED BY KEINMIS

BY REQUEST.OF THE ATTORNEY GENERAL

A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE STANDARDS
FOR INSPECTICNS BY GOVERNMENT OFFICIALS AND A PROCEDURE FOR
THE PROCUREMENT OF INSPECTION WARRANTS: TO RESTRICT THE
ADMISSIBILITY OF EVIDENCE OBRTAINED BY UNLAWFUL INSPECTICNS;
AMENDING SECTION 46-5-101, MCA.Y

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Nonapplicabilitydf rules of
criminal procedure. The provisions of [Title 46 other than
46-5-101 and sections 1 through 13 of this act] are not
applicable to inspections authorized by [sections 1 through
13].

NEW SECTION. Section 2. Inspection warrant defined.

As used in [sections 1 through 13]) "inspection warrant”
means an order in writingJ +n the name of the state of
Montana or a county or municipality of this state; signed by
a district judge autheriged e issde sea¥eh warrants-, and
directed to a state or lccal official commanding him to
conduct an inspection required or authorized by a state er
ieeal- building, fire, safety, plumbing, electrical, health,
or zoning %awy statute or ordinance; er regulatioen.

NEW SECTION. Section 3. When inspections authorized.

(1) No state or local official may conduct an inspection

Y
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required or authorized by a -state er iesai building, fire,
safety, plumbing, electricel, health, or zoning law; statute
or ordinancer e¥ fega%atéeﬂ;ﬁ\kiS:

(a) prior consent 1is given by the ovwner er iawfuil
eeewpant , tenant, or agent in charge of the place or
vehicle tc be inspected; or

(b) an inspection warrant 1is procured and executed
under the provisions of [section 1 through 13].

(2) This section doces not apply to inspections
conducted:

(a) on the premises of a business or industry so
pervasively regulated that it retains no reasonable
expectation of privacy in the area to be inspected;

(b) 1in areas open to the general public; or

(c) by firefighters, fire marshals, or any other
officials authorized to investigate fires, who remain for a
reasconable period of time in a place after the extinguish-
ment of a fire therein in order to determine the cause of
the fire.

NEW SECTION. Section 4. Application for issuance of

inspection warrant. (1) An inspection warrant may be issued
only for cause, supported by an affidavit describing the
particular place or vehicle to be inspected and the purpose
for which the inspection is to be made.

(2) The affidavit shall also state:

(a) that consent to inspect has been sought and

refused; or
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(b) facts and circumstances Which reasonably justify

the failure to seek such consent.

NEW SECTION. Section 5. Cause for issuance. Cause

for issuance of an inspecticn warrant exists if:

(1) a right to inspect the particular place or vehicle

identified in the application for the warrant exists based

on a building, fire, safety, plumbing, electrical, health or

zoning statute or ordinance; and.reasonable legislative or
- e i

administrative standards for conducting a routine or area

inspection are satisfied with respect to the particular

place or vehicle identified in the application for the

wrrant; or

. s,

_——"(2)(a) except in the case of an occupied private

(avelling) fez

w{“ﬁ(b there is reaser prcbable cause to believe that a

s
...— ———— o g, RUIONEY

condition exists with respect to the particular place or
vehicle identified in the application for the warrant which:
tay (i) 4is in violation of a state e¥ teeal building,
fire, safety, plumbing, electrical, health, or zoning 32aw;
statute or ordinance; er reguiatien; or
¢by (i1) poses a threat to health or safety.

NEW SECTION. Section 6. Examination of witnesses by

judge. Before issuing an inspection warrant, the district
judge may examine any witness upon cath and shall satisfy

himself of the existence of cause for granting the applica-

tion.
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NEW SECTION. Section 7. When warrant issued --

drstrict
contents. If the, judge 1s satisfied that cause for

inspection exists, he shall issue an inspection warrant
describing the particular place or vehicle to be inspected
and designating the purpose and limitations of the inspec-
tion, including the limitations required by [sections 1
through 13].

NEW SECTION. Section 8. Expiration of warrant. (1)

An inspection warrant is effective for the time specified
therein, which may noct exceed 14 days. The judge who issued
the original warrant may extend the time or renew the
warrant upon a finding that such extension or renewal 1is
necessary to avert a threat to health or safety.

(2) An inspection warrant nct executed, extended, or

renewed within the time spfified therein is void.

NEW SECTION. Section 9. Execution of warrant. (1) An

inspection warrant may met only be executed after & p-R- o7

befere 8 a-m- between 8 a.m. and & p.m. on any day or, in

the case of a business; during regular business hours.

(2) An inspection warrant may be executed only in the
presence of the owner er¥ lawiu: eesupart , tenant, or agent
in charge of the particular place or vehicle to be
inspected.

(3) The requirements of subsections (1) and (2) do not
apply if:

(a) the owner ex lawful eeeupant , tentant, or agent
in charge consents to a waiver of the requirements prior to

the inspection; or
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(b) the judge 1issuing the warrant, upocn a showing of
reasonable necessity in order to effectuate the purpose of
ﬁhe taw; regulatier; statute or ordinance being enforced,
authorizes the official to inspect in the absence of the

owner er tavful eeeupant , tenant, or agent in charge or at

a time other than that authorized in subsection (1).
(4)(a) The official conducting the inspection shall
leave a copy of the inspection warrant with the owner es

tawful eeewpant , tenlant, or agent in chirge of the place or

vehicle inspected.

(b) If an inspection 1is conducted in the absence of

the owner er¥ ziawfui e=edpant , tenant, or agent in charge

under subsection (3), the official conducting the inspection
. . s
shall leave a copy of the inspsction warrant at the placehln

the vehicle inspected.

NEW SECTION. Section 10. wWhen  forcible entry

authorized. (1) An inspection warrant may not be aeeemplished
executed by means of forcible entry unless:
(a) the issuing judge endorses upon the warrant prior
to the inspection the authority to make a forcible entry; or
(b) the official, upon arrival at the place or vehicle
to be inspected, 1is unable to segure ecerserRt Eg enker

execute the warrant by other than forcible means and

discovers facts prior to entry giving him ¥easem probable
cause to beliegve that a condition exists which poses an

immediate threat to health or safety.
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(2) The judge may authorize a forcible entry only
upon:

(a) a finding of facts giving him reaserable probable
cause to believe that a condition exists in the place or
vehicle identified in the warrant which poses an immediate
threat to health or safety; or

(b} a finding that reascnable attempts to execute a
previous warrant have been unsuccessful.

NEW SECTION. Section 11. Return of warrant. (1) The

official who executes tht warrant shall make a return thereof
before the judge who issued the warrant.

(2) The return shall consist of a document verified by
the offical which shall state:

(a) the date and time at which the warrant was
executed; and

(b) a short description of the conduct, scope, and

result of the inquection.

NEW SECTION. Section 12. Admissibility of evidence
obtained by unlawful inspection. ﬁmy information or
evidence gained as a result of an inspectian unlawful under
the provisions of [sections 1 through 13] is inadmissible as
evidence 1in any proceeding to enforce a state eor iscal
building, fire, safety, plumbing, electrical, health, or
zoning %awystatute or ordinance; e¥ reegulatien.

NEW SECTION. Section 13. Criminal penalty for

obstructing inspection. A person who purpcesely or knowingly

obstructs an inspection lawfully authorized by am *rspeetisn
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ot

warrant pursuant £e {seetiers : Ehreugh

b

24 1s guilty of a
misdemeanor.

Section 14. Sectlon 46-5-101, MCA, is amended to read:

"46-5-101. Searches and seizures -- when authorized. A
search of a person, object#, or place may be made and
instruments, articles, or things may be seized in accordance
with the provisions of this chapter when the search is made:

(1) as an incident to a lawful arrest;

(2) with the consent of the accused or of any other
person who is lawfully in possession of the object or place
to be searched or who is believed upon reasonable cause to
be 1n such lawful possession by the person making the
search;

(3) by the authority of a wvalid s=arch warrant;

(4) under the authority and within the scope of a valid

inspection warrant procured under the ©provisions of

[sections 1 through 13].
$£4) (5) under the authority and within the scope of a

right of lawful inspection otherwise granted by law."

?Section 15. Severablity. If a part of this act is

invalid, all valid parts that are severable frem the invalid

part remain in effect. If

1

part of this act is invalid in

one or more of its applications, the

o

art remains in effect

in all wvalid applications that are severable from the

invalid applications.¥

Fn J"
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"o e Jusmice Brenwax, with whom Mg JrusTice StEWaRT

and Me JUsTICE MarsuaLe join,

1 eoncur in the judgraent .eversn‘g petitioner’s conviction.
However, because 1 adhere to the view that this stetute is
~clearly overbroard and unconstitutional on its face” srce,
¢ g, Millican v. United States, 418 U. 8. 947, 948 (1974)
(BaexxaN, J., dissenting), quoting United States v. Orito,
43 U. S. 138, 148 (1973) (BrennNaw, I, dissenting), 1 would
not remand for further counsideration but rather with direction
1o dismiss the indictment,

sre

a{n JusTICE STEVENS, concurring,

1f the Court were prepered to re-examine this area of the
uw, I would vote to reverse this conviction with instructions
o dismiss the indictment. Sec Mearks v, United States, 430
18,188, 198 (STevENs, ., concurring and dissenting) ; Smith
v. United States, 431 U, 8. 291, 311 (Stsvewns, J., dissenting);
Splawen v, California, 431 U 8, 593, 602 {Srevess, J,, dissent-
ing); Ward v. Hlinets, 431 UL 8. 767, 777 (Stevexs, J., dis-
wenting).  But my views are not now the law. The opinion
thet Tre CHiter JusTice bas written is faithful to the cases
on which it relies.  For that reason, and because a fifth vote
is necessary to dispose of this case, T join his opinion.

Mg Justice PowELL, dissenting.

tithough [ agree with the Court that in e federal prosecy-
tion the instruction 2s to children should not have been given,
on the fects of this case T view the error as harinless beyond a
rersonsble doubt, 1 therefcre would airm the judgment of
the Court of Appeals.

BERNARD A. BERKMAN, Cleveland, Ohxo (LARRY S. GORDON,
LLLIOTT J.-ABELSON, and BERKMAN, GORDON, KANCELBALM
and LEVY with him on the bricf) for petitioner; JEROME M. FEIT, Justice
Desntment Atemecy (WADE H. McCREE, JR., Solicitor General,
BENJAMIN R. CIVILETTI, Assistant Attorngy General, and PATTY

ELLEN MERKAMP, Justice Department attorney, with him on the brief) for
repondent,

No. 76-1143

s
/

Rey Marshell,
el al,

Secretary of Labor,
Appellants,
v.

On Appeal from the United
States District Court for

the District of Idaho.
Barlow’s, Inc.
‘s———~

[May 23, 1978]

Syllabus

Appeliee brought this uehon to ohtain njunctive reliel sgiinst 3 warrantles
wepection of jtx Linsiness premises pursuant 1o § 3 () of the Ocenpa-
tonel Saifery and Health Aet of 1970 (OS11A), which CMKWeTE ngenty
o the Svred: ary of Labor 1o wareh the work nren of any emplovoent
f""""\ vitlan OSTA's jurisdietion for afety huzords wnd viciatione
of DSHA rewtutions. A thive-judge District Court rded in appellects
~=.\br. conchiding, in n-{i;luc? on Cutiura v Municipad Court, 387 U 8,
DS and e v, Cily of Seattle, 38T UL S 341, 543, that the
toarth Amendnem e qmm! aowarrant for the type of search involved
aed thay e statitury guthorizntion for warrsitlees inrpections war
Shelnstitutional. [l ld s The in=pection without a warrnt or ite equive

§S(a) of OSHA viglited the Fourth Amendment,
warrantles rearches are generally tnressonable

e 0 gl preti=ee a8 well as homes. Camera v. Municipal

S, rpra, and So v, City of Seattle, supra,

S

WU pnent (o

(1) The ruke that
an;

(WY Thowes an exasplion (o the merelt wirrant revieement has been

reenziized for Celoscly regnbited ™ Sndastrie “long subijiect to do-e supere

Colvmnade Catering Cocp v United Stetes, 397
T3V th eserpnon dees vot apply siiaply Teeause the Lusi-
Ness 15 {1 IR L te eaninge Tee,

(e} Nor dins tie fur it an cmplover by the seressans wtilization
of rmpdoyee an Toe apueation mam that be has opened areas where the
emplovers aear are pernmntted to the wirrant b ey of Govern-
muont

Visien
U8

srad mepueriog”

nrente,

G Tieofar ae expe vwnee todate indieates) requiting warrants 1o make
O2IA inegections will wmepase no seninne burdens an the inmpertion sy
tem or Al courts. The advintazes of surpree through the opportunity
of m~txetmg wuloat prior notice will uot be lost of, afier entey 1o ap
mapertor s refneed o er panle wartant e be ghtaoned, facilitating an
Mepecint’s fequesranee at the premises withoat further notice; and
appwtlany Scetetans entittement to o warrant will pot depeted on his
Aot et proboble canse 10 believe that candition= on the premises
viokas CNHA Lt merely that seasanable legislative ur adnnnistrative
Mambirds Ior conducting an inspection are atisfied with respect 1o 3
puctiendar ostbhient,

ted Rlegmnmr o warrant for OZHA inpeetions does not nuan that, as
a proetienl pnters warpantiess search provisions i otler regulatory
statutee ate upeenstitional, as the ceasonsblenc<: of tho-e provisions
depeneds upon the specific enforecment needs and privacy gunrantay of
caeh statute,

4 F Supp. 457, aflrmed.

Whrre, J, defiversi the opinion of the Court, in which Hewens, C. 1,
and Seewoer, Mowsuann, and Powsa, Srevens, J, fiid a
and Hensgest, JE, joined.
<tk o part an the consideration or dectsion of Ure case,

LI, Jomned.

dissenting oranion, i which Moaoxares

Burvsax, J

Mr. JusTice Wiite delivered the opinion of the Court.

Seetion 8 (2) of the Orcupational Safety and Iealth Act of
1970 (OSHA) * empowers agents of the Secretary of Labor (the
Scerctary) ta eearch the work arca of any employment faceility
within the Act's jurisdiction,  The purpose of the search is to
inspect for safety hazards and violations of OSHA regulations.
Na seareh warrant or other process is expressly required ander
the Act.

On the marning of September 11, 1975, an OSHA inspector
entered the customer service aren of Barlow's, Inc, an ¢lec-

trical end plumbing iustailation Lusiness locit(_d_m_gocatfl 0,
Tdaho. The president and general manager, Ferrol G. “Bill”
Barlow, was on hand; and the OSHA inspector, after showing
his credentials,” inforined Mr, Barlow that he wished to con-
duct 8 search of the working arcas of the bLusiness. Mr.
Barlow inquired whether any complaint had b«-cn received
sbout his company. The inspector anzwered no, But that
Barlow's, Inc. had simply turned up in the agency's selection
process, The inspector again asked to_enter the ponpublic
area of the business; Mr. Barlow’s response was to inguire
whether the inspactor had E_Jarrh warrant.__ The inspector
had none. Thercapon, Mr. Barlow rCAUS’?d the inspector
adinission to the employee area of his business. He said be
wes relying on his rights as guaranteed by the Fourth Amend-
ment of the United States Constitution. e

' In order to carry out the prrposs of this chapter, the Secretary, upon
pressnting appronriate credentials to the owner,
charpe, 1s authorized—

“L1) to enter withoat
establishment,

oprrator, cr ageal in

deliy and at rwsonablle times any fartory, plat,
censtruction site, or other arm, workpdame or eavironment
where work is performed by an employee of an empisyer; and

“(2) to insp-vt amd investigate during regular working hoars and ath

other reasenable times, snd within resronable Jimitr and in & pasonalle
manner, any such place of employment and all [wriinent conditions, stroc-
nres, mackines, apparatus, devices, eqppmeat, and matenals therein, and
to question privately any such employer,
cmployee.”

84 Stat, 1000, 29 U8 € §657 (+) (1970), /’r’ 7
u‘;;){,v J//

owner, ciwralor, agetd, or

This is required by the Aet. S nll, ruprg.

ﬁ/‘
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%, warruntless searches assertedly peritted by OSHA,
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Three nouths later. the Seeretary petitione! the United
States District Court for the District of TJaho to issue an order
compeliing Mr. Barlow to admit the inspector.®  The requested
order was issuetd on Deeember 30, 1075, and was presented to
Mr. Bacow on Jumary 3. 19760 Mer. Barlow apgain refused
sdmission. and he sought his own injunctive relief against the
A three-
judge court was convened. On December 30, 1076, it ruled
in Mr. Barlow's fuvor. 424 F. Supp, 437.
Camara v. Municipal Court, 357 U, S, 3230 323-524 (167,
and See v, City of Seattle. 387 T, 30 541, »43 {1967). con-
trolledd this case. the eourt held that the Fourth Amendient
required o warrant for the type of search involved here ' aud

Concluding that

that the statutory authorization for warrantless inspections
was unconstitutional,
spretions pursuant to

An injunction against senrches or in-
$8(3) wus entered. The Secrctary
appealed, dmllnnbmg the Judvnent and we noted probable
jutisdiction, -— UL

I

The Secretury urges that warrantless inspections to enforce
OSHA are reasonshle within the meaning of the Fourth
.~\men(lment. Among other things, he relies on § 8 (a) of the
Act, 29 U. $ 637 (a). which authorizes inspection of
business prexmvs \\unouf a warrant and which the Secretary
urges represents g congressional construction of the Fourth
Amendment that the courts should not reject. Regretfully,
we are unable to agree.

The_Warrant Clause of the Fourth Amendment protects
commercial buildin gs as Tas well as private homes. To hold

ctherwise would belie the origin of that Amendment, and the
American colonial experience.  An important forecunner of
the first 10 Amendments to the United States Constitution,
the Virginia Bill of Rights, specifically opposed “general war-
rants, wherehy an officer or messenger may be commanded to
search suspected places without evidence of a fact com-
mitted.”* The gvneml warrant was 3 recurring point of con-
tention in the colonies immediately preceding the Revolution.*
The particular offensiveness it engendered was acutely felt
by the merchants and businessmen whose premises and prod-
ucts were inspected for compliance with the several Parlia-
mentary revenue measures that most irritated the colonists.’
“[TJhe Feurth Amendment’s commands grew in large meas-
ure out of the colonists’ experience with the writs of assist-
ance . .. [that) granted sweeping power to customs officials
aad other agents of the King to search at large for smuggled

«)Ull~ T nited Stales v, Chaduick, 433 TS LTS (T
SLC also G. M. Leasing Corperation v. United qtulm 429 U. S.
338, 335 (1977). Against this background, is untenable
that the ban on warrantless <cwrphes was T not mtended ta
shield places of business a3 well as of residence.

This Court has slready held that t warrantless searches are
generally unreasonable. and that’ {hls ruIe '1} ;>lws to com-

3 A regulation of the Seerctary, 20 CFR § 1934, requirs an inspector
o sevk compulaory process if an employer refusey a reruested search, See
p. 8, mfre, sndn 12

¢ No res pedicata bar aros azainst Mr. Barlow from the December 39,
1675 order suthonzing a search, bevause the earlier devision reserved the
constitutinna) eue. See opinion of Dustrict Court, reprinted i jurisdie-
tional stat-ment at Sa

3 H.S. Commagzer, Documents of American History 104 (Sth ed. 1965).

¢S, . ¢, O M Dickeron, “Writs of Assistance ar a Cave of the
Revolution,” The Era of the American Revolution ) (R, Mords, ed. 1939).
T The Stamp Act of 1765, the Town~nd Revenus Act of 1767, and the
4 tax of 1774 are notable examples. See Commm ger, supra, n. 5, at 53,

63. For commentary, &+ 3. E. Mordson, H. Commager & W. E

Leuchtenburg, I The Growth o the Awcrican Ilt public 143, 149, 159

(10093 .
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mercial [m mises as well as homes,

“Court, = .

In (‘runq'q v,

i .
‘[Un;(ﬁ;d

) (l“«m) w2 held:
"U’.ixt‘e‘pt in certain earefully defined elassey of
Clvmg

search of private property without proper eon !
ey,
‘unreasonahle’ unl« #3 it has been authorized by b

search warrant)

3y

On the same duy, we 2lzo ruled:

Az we explained in Camara, a search of Drivate k
is presumptively unressonable if conducted “ll.o’:‘L
wareant, The businessman, like the occupant of 4
dence. has a constitutional right 1o go ahout his T

free from unreasdivab i official vntrwb u

usir,
5 Upon_bis_privy.
cmmnercis yrupert:

¢ ial property. The bu~rne<~rnan t00, Rax

”.ht phlaced i Jeopardy if the decision o enter 3
ispect for vielation of rP'ﬂlY"tmy laws can he made as
enforeed by the inspector in the field withoyt gfc
authority evideneed by o warrant.”  See v, City of Seat.
e, 337 UL 8541, 543 (1967).

These sane cuses also held that the Fourth

;
s Amenden
pr()ln}v! o

“,;:linsc unreasonable searches protests z.

rimieal fRvesy.,
K:ULOJL-‘-: See v, City of Seattle, supra, at 343, The resu.
1s fourd in the “basic purhw# of this %nmndmrnti .. [whies
is L.O,_tLLfL';;[:lr fd the privaey znd security of indivi d_u;_t_l;x_agt_;'g;-;
arhilrary _invasions ,E"' ”"0\’¢ \mem;ﬂ officials” Camnrs
_ If the government intrudes an a person's s prog
erty, the privacy interest suffers \sh&ther t..xe gn\'vrn'nr-u
motivation is to

siupra. at

inul laws or
breaches of other ﬂdtl,u;ry or rs-ﬂuh,,orv =t‘mu:1r11: It th-rr

fore appears that unless some ruco*nlzed exception to th
warrant requircment applies, See v. City 0/ Seattle, supra
would require a warrant to crmdurt the nnpeclmn “C‘Usl‘ ;
this case.

The Secrctary urges that

an exception from the 3
warranut requirenient has been reeognized for “pervasively rye
ulated business{es],” United States v. Biswell, 405 17, S, 31°
316 (1972), and for “closely regulated” industries “lm"' o
ject to close gupervision and inspection.”  Colonnnde Ci
ing Corp. v. United States, 307 U, 8. 72, 74, 77 (1970). Th.-
cases are indeed exeeptions, but they represent responses
relatively uniyue circumstances.  Certain industries has
such a histery of govermnent oversight thet no reasnnab
expectation of privacy. see Katz v, United States, 359 U. S,
347, 251-352 {1967}, could exist for a proprietor over
stock of surh an enterprise.  Liquor (Colonnade) and firear
(Biswell) are industries of this type; when an entraprene
embarks upon such a business, he has voluntarily ehown to
subject himself to a full arsenal of governmental regulati

“certain carefn!
" referenced in Camara, supra, at 323
The element that distinguishes these enterprises from ordin
businesses is a long tradition of close government *upf*"-'i"i
of which any person who chosses to enter such g business ms
glready he aware. A central difference between thowe case3
[Colonnade and Biswell] and this one i3 that businessT
engazed in such federally lieensed and regulated enterpri
accent the hurdens as well as the benefits of their trace,
whereos engaged in any regulated
or licensed hosiness.  The businessinan in a regulated indus
in effeet consents to the restrictiony placed upon hi
Al nda-Sanchez v, United States, 413 U, 8. 266, 271 (
The clear iniport of onr cases is that the closely regn's g
dustzy of the L\']w‘ involved in Colonnade and Biswell is
exceplion,

Industries such as these fall within the
defined classes of enses

the petitioner here wos not

The Seeretary would make it the rule,  Tnvok™®
the Wabh-Healy Act of 19365, 41 1. S. €. §35 et seq. t¢
5.24-
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Zeerelnry aftvmpts to support 3 conclusion thut all husinesses
ipvolved ininterstate commeree have fong beeu subjected to
cloe supervision of employee safety and bealth conditions.
But the degree of federal involvement in employee working
areatnstanees bas never heen of the order of specibeity aid
pervasiveness that OSHA muandates, Tt is quite unconvieing
1o urane that the imposition of minimum wages and maxiimum
hour ot emplozers who contracted with the goverument nnder
of American
intertate commeree for regulation of working conditions to
the minutest detail,

e Walshi-ITealy Act prepared the entirety

Nur can auy but the most fictional sense
of valuntury consent to Juter searches be found in the sipgle
fect that one condurts g business affecting interstate com-
meree: under current practice and law, few businesses can be
canduetedd without having some effect on interstate comeree,

The Sceretary also sttemipls to derive support for a
Colonnade-Ihswell-type exception by drawing analogies from
the ficld of abor Jaw.  Tn Republic Aviation Corp. v. NLRE,
24 U, 8793 (19435). this Court upheld the rights of employees
o wlicit for a union during nouworking time where efficicney
w58 not comproinized. By opening up his property to emnioy-
ees, the employer had yielded so much of his private property
richts as to allow those employvees to exereise §7 rights upder
the Nationu] Labor Relations Aet. But this Court also held
that the private praperty rights of an owner prevailed over the

intrusion of nonemployee organizers, even in nomworking arcas
ol the plant and during nonworking honrs, NLRB v, Bubenck
& Wileor Co., 351 U 8. 105 (1456).

The eritical fact in this case is that entry over Mr. Barlow's
ebiection is being sought by a Government agent.® LEinployees
are not being prohibited from reporting OSITA violations,
What they oliserve in their daily functions is undoubtedly
Levond the employver's reazonable expectation of privacy. The
Government inspector, however, is not an employee.  Without
s warrant he stands in no better position than 2 member of
the public.  What is observable by the public is observatle,
without 8 warrant, by the Government inspector as weil®
The owner of 2 business has not, by the necessary utilization
af employees in his operation, thrown open the areas where
employees alone are permitled to the warrantless scrutiny of
Government agents.  That an employee is free to report, and
e Government is free to use. any evidence of noncompliance
with OS11A that the employee observes furnishes no justifica-
ton for federal agents to enter a place of business from which
the public is rectricted and o conduct their own warrentless
sezrch ™

I

The Secretary nevertheless stoutly argnes that the enfores-
srent scheme of the Act requires warrantless searches. and
it the restrictions on search discretion contained in the Act
wd it regulations already protect as much privacy as a
¥arant would. The Seerctary thereby ssserts the actunl
———

* The Gosernment his acked that Mr, Barlow be andored ta shew e
*"% e shonld not be held in cantempt for refuang 1o henor the insestion
el and s po~ition 1 that the OSHA inspector is now entitled to
At ance, over Mr. Barlow's ohjeetion.

" CL s Pullution Variance 8. v. Western Alfslia Carp, 418 U 8. 561

T,
=T
[ TN

* sutomobile march cases cited by the Seeretary are even lar helpe
v, 'h\ peeition .’h“" the labor crses. The fact that sutomotiles orenpy
) sl etegory in Fourth Amendment eaee b is I now beyond doui,
7. mong ather factors, to the yuick mobility of a car, the rezisiration
\':f:f;t:l.’: ?{ 1':'”‘ the ear and the driv e and the more availabie opipor-
. 4'l3 vn..qun-:aw.» Utm-n:nlxm\_s of a ear'y mn!‘t-ms. Cady v. Dombrow-
YOR oa "‘.4“7',‘”_“‘2 (1973); ~ov also Chambers v. Maroney, 203

reasonpbleness of OXHEA searehies, whatever the general rule
against warrantless senrehes might he,  Beoeauws “reasonabile-
ness s stifl the withaate <tandard” Camara v, Municipal

a

Cuurt, supra, st 520, the Seerctary supgests that the Court
decide whether & warrant is needed by arriving at a sensible
necessities of OSHA
inspections and the peremental protection of privacy of busi-

halanee hetween  the administrative

nees owners a warrant would nford, He sugpests that enly &
deeision exemnting OSHA inspections from the Warrant
Clause would give “full recognition to the competing public
and private interests here at stake” Camara v. Municipal
Court, supra, at 520,

The Seeretary submits that warrantless inspretions are
essential to the proper enforeement of OSHA because they
afford the opporturity to inspeet without prior notice and
hence to pre<erve the advantages of surprise. While the
dangerous conditions outlawed by the Aet include structural
deferts that cannnt be guickly hididen or reiiedied, the Aet also
reculates a myriad of safety details that inay be amenable to
speady alteration or disguie, The risk is that during the
interval hetween an inspector’s initial request to scarch a plant
gnd his procuring 2 warrant following the owner's refusal of
permission, violations of this latter type ecould be corrected
and thus ezcape the rpector’s notiee, To the suggesiion that
warrants may be iscued o1 parte and executed without delay
and without prior netice, therehy preserving the element of
surprise, the Seeretary expreeses concern for the adnministrative
strain that would be experienced by the inspection systemn, and
by the courts, should er parle warrants issued in advance
become standard praetice, 7

We are unconvineed, however, that requiring warrants to |
inspect will inpose serious hurdens on the inspection system
or the courts, will prevent inspections nevessary to enforee the
statute, or will make them Jess ¢ffective. Tn the firt place,
the great majority of businessmen can be expeeted in normal
course to consent Lo tuspeetion without warrsnt; the Secretary
has not brought to this Court’s attention any widespread
pattern of refusal.”  In thuse eases where au owner does insist
on a warrant, the Seeretary argues that inspection efficiency
will be iimpeded by the advance notice and delay. The Act's
penslty provisions for giving advance notice of a search, 29
.S C8066 (), and the Seerctary’s owp regulations, 20 CFR
$ 10036, inddieate that surprise scarches zre indeed contem-
plated.  However, the Secretary has alsn promulgated s
regulation providing that upon refusal to permit an tuspector
to enter the property or to complete his inzpection, the inspec-
tor shajl attempt to aseertain the reasons for the refusal end
report to hiz superior, who shall “promptly teke appropriate
action, including compulsory nprocess, if necessary.” 29 CFR
§1903.4.7  The regulation repre~rits g choice to proceed by

YAVe reegnize that roday’s helding might itsell have an impact on
whether owners chooe ta rest rrquested searches; we ean ondv await the
development of evidense not pr=snt on this record to detcrmine how
serions an unpediment to effective enforcement this might be.

s tine, as the Serretary asserts that §8(a) of the Aet, 29 U 5. C.
§ 637 (a3, purperts (0 nathorize nspections withnst warrant: bat it is also
true that it dees not forbnad the Seeretary from promeding to inspert ouly Ly
wart.nt of other process The Secretan hes broad anthority to prescribe
such by and pegubiiions as he may deem necesaary to earny out his
reapan~iilities woder this chopter “including rijey and n—;zzl.niu;u dinling
with the inspeetion of an emplover’s establihment ™ §8 (p)(2), 29
U. 8 C.§657 (212}, The regulations with pimpeet 1o inejections afe
eantained in 23 CFR Part 10030 Secton 1905 4, referred to in the text,
provides as follows:

“Upon 3 refusal 1o promit o Complianee Safety and Hdth Offieer, in

the exercire of his o duties, 1o enter without delay und ot rensanable
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process where entry s refused; and on the hasis of evidence
available from present practice, the Act's effectivencss has not
been crippled by providing those owners who wish to refuse
sn initia! requested entry with a time lapse while the inspector
obtains ihe nccessary process”  Indeed, the kind of process
sought 1 this case snd apparently anticipated by the regula-

tion provides notice to the business uperamn“ If this sufe-

i accordunce with §1‘J& 3 or to ;wmnt A representative of employers
to acruinpany the Compliance Safety and IHewith Otficer during the physi-
eal inspeetion of any workplice I accordance with § 19038, the Com-
pliance Safery and Headth Officer shall terminste the inspection or con-
fine the mepection 10 other arvas, conditlons, struetures

. machines, appstn
tus, devices, equipment, materials, records, or mterviews conenrning which
no objection is raised. The Complivnee Safety and Health Oficer shall
endeavor ta ascertain the reavon for such refusal, and he shall immedintely
report the refusal and the reson thereflor ta the Area Director, The
Ares Dirvrior shall immedintely consult with rhe Assistant Regional Direc-
tor and the Regional Selivitor, who ~hall prm’ml)\ take appropriate sction,
including compulsory process, if necessamy”

When his reprecentaiive was refuzal admesion by Mr. Barlow, the
Secretury procevled in fedemal court to enforee his right 1o eater and
inspect, as conferred by 29 U. 8. C, §857.

A change in the lingunge of rhe Compliance Operations Manual for
OSHA inspectors supports the inference that, whaiever the Act's adminis.
trators might have thought at the start, it was eventually concluded that
enforeement. eficiency would not be jeopardized by permitting emplovers
to reluse entry, at least unil the inspestor obtained compudsory provess,
The 1972 Munual included a seetion specifieaily directed to obtaining
“wagrants,” and one provicion of thut section denlt with ex parte warmnts:
“In cus

5 where 2 refusal of entey iz 10 be expectad from the past per-

farmuwnce of the emplaver, or where the emplover fas given sone indica-
tion prior to the commencement of the inyestizion of hisiatention 1o har
entry or lemt or interfere with the ivestigation, a warrant <hon'd be
obtatned Lefore the inspeetion b attemptad. Cases of this nature hondd
also be refersed through the Area Directar to the appropriste Regional
Soficitor and the Regtonal Administrator alerted” OsHA Complinnee
Operatons Monual (Jan, 1972), at ¥-T7.

The latest available manual, incoarporating changes a: of Novemher 1077,
deietez thi provision, leaving only rhe details {or obtaining 'm.n;;ul.«.r)
process” cilrr an ewmployer has refuzed entry. OSHA Field Operatinrg
Menrvae!, Vol V, at Vo4-V-5. In s preseat fornm, the Secretary’s regula-
tion appears to permit establishment owners to nsist on

procesa”; and
hence tiwnr refusal to p-‘rmn cnlr\' would fall short of eriminal conduct
within the menaing of 18 UL 8. CL §§ 1T and 1114, which make it o erime
forcibly 1o Bnpe~le, lnr.mnf.u[u G gnteefers with tederal atticials) meluding
ORHA in=pertors, while engaged in or on account of the performance of
their oflivindsy duties,

3 The procesling was instituted by filing an “Applicatinn {or Affirmative
Ordre to Grant Entev and for an Order to show cause why such 2Dirmative
order should not izcue”  The District Court iszued the order to show cause,
the matter was arzued, and an order then taned author
and enjoining wterference by Barlow,
the Divricr Conrt:

“17 {3 HEREBY ORDERLED, ADJUDGED AND DECREED that
the United b'.v!e: of America, United States Departiment of Labor, Oreupu-
tional Safety and Health Administmtion, through it duly devignated rep-
resentative or representatives, are entitled (o, and shall have heceby, entry
upon the premt e known as Barlow's Tne, 225 Wet Pine, Pocatelin, Tdaho,
and upan

ing the inspeetion
The following is the order ssued by

! business premises to conduet an inspection and investigi-
twn as provided for in Seetion § of the Decupational Safety and Health
Act of 1970 {29 U. 8. C. 631, ¢ seq.), as part of an inspection progemn
designe! to sesure complinnee with that Act; that the nspection and inves-
tigation shull be conducted during rezular working hours or at other rea-
sorable thms, within reazonuble limits and in o resonuble manaee, all as
set forth in the regulations pertaining te sueh inapestions promulzared
by the Sevretury of Lubor, a1 20 C. F. R, Part 1003, that approprie
eredentinbs as teprezentatives of the Occupational Safety and Health Ad-
ministration, United Statew Department of Labor, shall be presented 1o the
Barlow's Inc. eepreseatative upon said premi=~ and the inspertion and

imvestization shall be commenced as coon as practicabie after the teuanee
of this Order and shall be complered with reazonable promiprness; that the
mn-pection and investigation shiall extend to the etablichment or other
aren, workpluce, or envirunment where work is performed by emplovers
of the cmployer, Paclow's Inc, snd 10 all pertinent conditions, stnictures,
nuchines, apbafatus, duum equinment, materinls, and all other thinge
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guarsd endangers the eMecient adiiic

tration of Ox1
Secretary should never have afdopted i, particulacly “'h" L.
Nor is T e
it itnmediately APsrg s,
the wivantuges of surprise would be toxt i gfer bes ]

Act does not require it
TN Erf s
tary to spei "

premt. T witha.
further notice to the esteblishiment being | inspected .

entry, procedures were available for the Seero
¢x parle warcant and to reappear at the

W h'-tlwr the ‘*ocrcmr) procecds to secure a war
proceea, with or witheat prior notice, Lis o

umput will let de

Tang Qr atter .
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is Jmnmz*tratn-" prob
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recuired,
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istra !n standards fm
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I gmey
T Tiziicipml Court, supra. At 308, A warrant slxrm,wé! ata

slmmﬁv business has been chosen for an OSHA gegreh on the
basis of a general administrative plan for the enforeeinen “,’(
the & for [(EERATH
dispersion of creployees m vadions tvpes of indusiries oree .
given area, and the desired frequeney of searches in iy of the
e aron would protect an employer’s Foura

We doubt that the consurni v, of
enforeeinent encrzies in the obtaining of such warrsnis w .
excecd manpueatde proportions,

Finally, the

¢t derived from neutral sourcees such

lesser divisions of the

Amendinent rights,

Srcrrtzzry Tor

urges that roquiring & warrent 7

thecern (tcheding bat not fimited 1o recornds, Blig, pn;w:‘:«, Promeses ~n:
trels awd faeitis) bearing npon whether Parlow’s Toe. s furristoar
s empleayers emplovment and 2 plice of employment that are [ree I.~:
reconized hozards that are eansing or are Bkely 10 canse death or rers v
physieal bamn to s eraployes, and whether Bardows Tne 4 cam;inere
with the Oceupational Safety and Health Standurds promaltad wed
the Occyprrional Sulety agd Henith Act and the rules, regraditions ml
ofders aened prirsanat to that Aet; that representarives of the Ocmipa-
tivaa! Safety and Y‘r-:lrh Administration may, at the option of Faduw's
Ine, b accompaniod by one ar more emplovee of Darlow's
to Sm tion § (e) of that Aety that Burlow's Ine, its agonts, popresatatiom
offteris, and empiovees are hiereby enjoined and restrrined from in any =y
what »ver interfering with the inspretion aned investization authoriznd 5v
thiz edder and, further, Barlow's Tae, is heteby ardered and dirctod to
withir five working duys {rom the dats of this Order, fumish a oopy of ta=
Order to its officers und managers, and, in additian, (6 post a2 ooy of 2o
Qrdev ot 3ts rimployee’s bulletin beard Toentedd tupon the bhudnes primiees;
and Ploslow’s Toe iy hereby ordoced and dirretiad 10 camypldy in 2l mepers
with thi order and allow the inspection and mvestigation to take plier
without defay and forthwith”

fue. , purast

Y Yosofar as the Seeretary's statutory authorty i concerned, a rrxobe

tien expreasly providiaz that the Secretary conld proveed er garte to v
a warrant or itx vipiivalent would apgear to be as much withm the Sees
tary's power as the regulation cureently in farce and calling for “ownpide
SOy proces”

#&eetion §{N(L), 23 UL 8. C.§657 (N (1), provides that-empionn e
or therr representatives My give written natice to the Seerntary of ==
they belisen 1o be violations of safery o health ctandards and may eyt

an insteetion, [0 the fevretary then dotermines that “there are prusscae=

e 2hail manr 3
spectal inspectinn in aceordanee with the prosisons of this Sxctmn 14w
&y practieable”

grourds 1o believe that such violation or donger exists, he

The statute thes purparts to authorize a warmnies
inspection in these cirrumetanees,

T The Seeretary’s Brief, p. 9 a. 7, states that the Darlaw inpertwn *M
not hased on an enployee complant bat was a “general schedule” ine'e
oation, Fe explaius, “now cilied Rezweal

Programined Inspeetions, are eneried out in secordanes with eriters & -

“Such goneral Investizations,”

upon accident experienre and the mumber of engplovee pxpond (e
tienlar indostriss 40§ Departaent of Tabor, Deeypationsd Safety s
Hewlth Admniniatration, Fielil Operations Marual, supra, 1 CCH E

ment Safety xod Health Guade $95072 (1575).7
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“

o H inspectors w it} mean that. as & preetical matter, war-
rless search provisions in other r(’;!uht(‘r) statutes are alo
:_n_« sutionally infirm.
warch, however, will depend upon the specific enforcement
et snd privecy guarantees of each statute. Some of the
searutes cited apply only to a single industry. where regula-
pons might already be so pervasive that a Colonnade-Biswell
mnuon to the warrant r('qu:re'ncnt could [:34 .nly CSome
gxrutes siready envision resort to federal court enforcement
ohen enlry 18 refused, employing specific languere in some
e and goveral language in others™  TIn short, we base
wrday's opinion on the facts end law concerned with OSHA
end .dO not retreat from a holding appropriate to that statute

pwcause of its real or imagined cfiect on other, different
ot NS FALIVE schemes.

Nor do we sgree that the mcre'nonml protections aforded
the g-'np oS privacy by g warrant are so mnrgmm that they
a7 o justify the administrative burdens Lhut may be entailed.
The suthority to make warrantless searches devolves almost
e~heidled discretion upon executive and ediministrative officers,
rerticslarly those in the held, as to when to scarch and whom
1o sezrch, A warrant, Dy contrast. would pruvide assurances
tromn 2 neutral officer that the mspc((mn 1s reazonable uinder
the Constitutioi. 1g uutﬁoruml b‘ statute. ainl is pursuant tu

an anhmnmrawlsn cultlaining spe

arrant would the

Tlie reasonnbleness of a warrantless

fic nvutrg) eriterial’

dnd there. \ul\xt« Lln- owuer of the

» The Mine Safety Act provides “Whenever an operator . .| refnwed
w et the nspection or investigation of any mine which is sthjet 10
t2e chapter L .. oa civil getion for preventive relief, including an applica-
rew, fof A permanent of fempofary injunction, restraming order, or otlor
~it iy be metituted Ly the Secretary in the distriet court of the
Uwnermd States for the district, . 0" 30 U 5. C. 8733 (n). "The Seroe
ey my an<titute oot aetion for relief, m\!nd.ng A perminent of tem-
reeany anjuuetion, rextraining order, of any other appropriate onler in
e drtniet court | ., wheniever sach operator or his azent

w pernit the inspextion of the mine,

o oreliaes
L. Each court shall hove jurisdie-

30 U, & C.gxis
which gmants federad

te to provide ruch relief ag ay be appropriate.’”
Le~vher enemple v the Alr Pollution Control Act,
4ot muufts Jurisdiction “to require compliance™ with the
s atteugt to inspeat under 92 UL 8. C. § 18579,
*ravor huas comimenced "u civil wetion for appropriate relef”
{18Te=R () (4).

Administra-
when the Adminis-

$20.8.C

Y Vsmplary inguage is contained in the Aminal Welfure Act which
v adew fog | Wspeetions by the Tederat distnet

~nle are virted vith juri-diction ! and ta prevent

Secretary of Agriculture;
‘specifically to enferee,
sl ttram viol. hens of this ehapter, and -hall have juri=diction in nil
et Lids of euse- wrising under this rhapter,” 7 U5 C. §2186 (¢}
o VO9TE). Sumilee provisions are ineluded in other wgrienborsd
Belertan acty; see, e g, 21 UL S, €L §674 (meat product inspechion)
TUECE1030 (mny product inspection). The Internal Revenue Cude,
OSewr €It 1aX Provisions requining inspections of businesses are cited by
e Ferrmgry, providhs “The District Courts . . . shall have such juris
*We lo muke and fasue in civil actions “rih und orders of injunc-
= ... and such other orders and proeesses, and to render such .
o may be necessary of approprinte for the enforeeiornt of H.('
el rvenue laws” 26 U S, C. § 742 (a). For gasoline in- pthum
Seral dntriet courts are granted juri-diction fo restrain violstions and
=-vr wiandards (cne of which, 49 U. 8. C. § 1677, requines gos trans-
¥ 16 permiy entry or inspection). The owuer i+ to be afforded the
Naeunay for notiee and res porse 10 most cases, but “hatare to give such
Seer and wfiord opportunity shall not ]\nxlvuh the grantng of appro-
YRE el [by the distriet conrt].” 49 U § 1679 {u)

-~ ‘:’w:':'::!( on {m; the xrxr!m-rx(jr\ nrdr-r ﬁhd b} the Swr-v!.crj.' in this
—~ that l‘h(- |1»>{rz-d inspection .1'nd investigation Art con
e g X“"ﬂ of an Inspectien progran sfesigned to sssure rampliaice

nd are autharized by Section & (a) of the Ant”

»s
'u-‘,‘\.\\.::“ described, however, or any facts prosented that would indi
e s ”:’:!;hlmn of Burlow's estublishment was within the §
~ 0[‘ sued eoncluded generally that the

Am e A Anspertion pregram devigined ta saeure romplinnse with

"‘\"78

The pro-

JOZTAM.

in=pertion wl‘mr;ud

seone anrd ohivets of the

search, beyond which Thits the

spector s t (‘\'nu-tml to procee d.e

Fhese are important
funetions for 4 wartant o pe rform, funetions wihich unmrlw'
the Cou-tUs prios decisions thut the Warrant (lyese upp!
fspeections fur compliance with re gulatnr_' statutes.”

.
v, Myl £

S5t
Cameara
Nee v ity of Seattle, supra. \We
wros expressed by the Seerctary do not
werrantless nspections under OSHA or
vitiate the general ranstitutions] requirement that for g s-arch
to be res=anetle a wariant mmyst be obtained,

ATl wepray

conclude that the o

to Gustify

i

m

We held Darfow was entitied to a decleratory judgment
that the Aet s uA‘.xmstuutmr...l insofar as it purports to
authorize inspections without warrant or its equivalent and to

n'x Injunclion ("mm”ng the Act's enforcement 1o that exwent.®

1 Section 8 {2) of the Act, 20 UL S, C. § 857 (a), provide that
to cxrry out the pumpones of this chapter”
estahll

“in ordet
the Secrefary may enter any
hment, sfen, work ]mw or envirenment “where wark ix performned
by emploves of an empiover” and “inspeet and invertizate” any ~uch
place of empioyment and 4ll “pertinent conditions, structurey, mackines,
apparatus, deviees, equipment, snd materisls therein, and . . | question
privately such emplover, awner, opematol, agent, or emplovee.”
Inspections are 10 be carried out “during regolar working hour- wad at
other reasynzhle times, and within rensonable Emits and in x ree~onuble
manner.”  Tie
these respeets,

any

Language in
23 CFR §19033. They aho provide that fuep-tors are
to explain the nuture and purposs of the inspection and to “indieate gon-
erally the seope of the 23 CFR §1902.7 ().

menfal samples ard photagraphs are suthorized, 29 CFIL § 19037 (b),
and ns; !

e performed 5o as “to preclude unreasanulile dis-
ription of the ermplovers establishment” 20 CFR §1903.7 (d). The
ordee that isaurd in this case reflected much of the foregoing statuton: and
regulitory lanminge,

Reerernrm s regulations echo the <tatutory

inspeetion.” Eaviron-

welinps pre 1o

M Delirrating the srope of a seurch with rome care is particularly
im;nmwr“. where dernents are nvolved. Section 8 (¢) of the Aet, 29
S.C§0T 16, “ruke, keep snd pre-
serve, and nuake availalle to the Seerctury {of Tabor} of to the Recretury
of Health, Tduraticn and Welfare” such records regarding his aetivities
relating o OSHA as the Seeretary of 1abor nuy prescribe by repulation
RE MECESATY OF appranr

peovides that an emplover must

2te for enforsement of the statute or for develop-
maten regandiag the eauses and prevention of oceupational acci-
Rezulations requiring employers to maintan records
of and fo make periodic reports on “werk related deaths, injuries and il-
neses™ are sho confemplated,
emplayee expo-:
agente

ing infor
dents and ilnesws,

as are nules requining necurate reoords of
to poteniinl toxie materinds and harmiful physiedd

In dexenbing the sepe of the warruntless inspeetion autharized by the
statute, § 8 (] does not expresdv include any records ameong thowe jtems
or things that muy be examined, pnd §R (¢} merely provides that the
employer is “fo muake available” his pertinent records and 10 make pericedic

[mﬂt

The Sevrctary’s nemilation, 29 CFR § 10033, however, expressly mcludes

atnong the intpevtor's powers the anthority “1o review reenrds reguined by
the Act and resulitions published in this clinpter and ather recards which
are direetly reinted ro the purpe-e of the inspection.”  Further, 26 CFR
§ 10037 requires inspertnrs 10 indieate genesdly “the roeords spevified in
§ 19033 which but ek decimnations of records
»hn,l unt precinde acerss to additional reeords specified in § 13337 I i

the Seeretany’s posttrn which we rejeet, that an n<pection of dxmu:u‘-nx
of this reope muy he of

thev wivh to review”

~eterd withaut s warrant,

The order that t-sned i this case included amuong the ohijects and things
1o he inspwcted bl other things therein (inelnding but ot limivd to ree-
otds, flos, papers, prom~es, pontrobs sed Taeilttes) bearing upon whether
Barlow’s, Tor, i furnitang 1o its employees erplovinent and a phave of
emplovmient that are free from recoznizibie hazarde Ut are eaneing ue
are bkely to canse death or serions phyaiead hinn to e employves, and
whether Barlow’s Lue s complving with L " the OSHA rezulatpons,

2 The inpenetion catered by the Distnet Court. hawever,
understood

e,

Shonkd nos le
te fortnd gl Seeretany from exerewming the srecting anthior-
ity conferred by §637 purannt 1o regubnions and Jucictil piroeess that
satisfy the Fonrth Smoshnent. The Distriet Conrt did not adidrees the
ssue whether the erder o mapectien that was fmanrd 0 this ciree was
the funetiaa! enun gont of 2 warr

Cand the Seeretary hue limited his



judgment of the Dis rict Court s ereltore afiirned,
T}jlgt{PDLL(LUf fired

So ordered,

Mu. Jestice BresNay wok o part in the

(‘O?lsi(ln-ru(fnll or
decision of this Cave,

Me Jestice STEVENS, with hom Mz, Ju

STICE Brackuvy
and Mr. Justice Res NQUIST join, disserting,

Congress enacred the Oceupationgl Sufot
sefeyiard employees against hazards in
businesses subject to the Act. To snsyre
authorized the Sc'cre:ary of Labor
Cotizctsual inspections, Today the Court holds that the Fourth
Arendment prohibits such inspectinng without » warrant,
The Court also holds that th constitetionally required warrant
Mmey be issyed without auy showing of probable cayse, T
disagree with both of these holdings,

The Fourth Amendment Centuins two separgte clauses, eanh
farly probibiting 3 category of BOVerutnental condyet The
first cluyse States that the right to be free from unregzonghle
searches “shall not he violated ;v g, second unequivoeally
prohibits the issuance of warrants except “upon prohahle
Cause.”* " In this cuse the ultimate question is whether the
category of warrantless sesrclies suthorized hy the statute g
“Unreasongle” within the meaning of the firsg clause.,

In cases x'hvolving the nvestigation of eritning] artivity, the
Court Sas held that the reasonableness of a4 o
depends upon whether §t was conducted purscant to a valid
warrant.  Sce, e. ¢, Conlidge v, New Hmupshire', 403 U, §.
43 There is, however, alsy a Categury uf seurches which are
reasonable within (e meaning of the frsp clause eve though
the probable cause requirement of the Warrant Clayse canrigt
be satisfied. See United States v, .Var'.‘i'ne'z—Fue.Tte, 423 7. &
HE; Terry v, Ohio, 3u2 U, SO South Dakota v. Oppermean,
25U 80364 United States v, Biswell, 405 1", SO3UL Ty,

vrogram challenged iy this case,

regulatory inspectioy n iy
judgnient, falls within this category,

Y and Heajth Acy g
the work areas of
compliance, Congrasy
to conduct routine, non-

arch generylly

I

The warrant requirement s linked “textually | | . to
the probable-cause concent™ in the Warrgne Clause.  Soueh,
Dakote v, Oppermen, Supra, at 370 . 5. The routine OSH A
inspections are, by definition, not based on eyse to beliove
there is a violation on the premises ¢ be inspected, Henee, if
the inspections were Wessured againgt the requirenents of the
Warrant Clause, they would be attomatically ay uneguv-
ocally wureasonable,

Because of the acknowlodged import
of routine inspections i the enforcenen: of federal regulatory
statutes sueli as OSHA te Court ree
full compiiance with the Warry,,
such inspeetion prograns,

ance and reasonahle)ess

OZnizes that requiring
Clause woul) invalidare alf
Yet eather than sty

00 i s ease to the UL .x!n!iun.xhry ol i w
the Burlow e=tiblishmeny aurthorized by 5 ()
to reiy on %0 CFR § 1905 4 wng Hpon the
Tr. of Qe Arg 190 Of couese if the
moother cases ynder resned residanon.

~

srrantless search of
He has expresy dvline]
orer ohiiined in this e.p,
Hrovess ohigin, here, or obtainsd

cwoild it rhe Fourth Amend.
ment, there would e g VCCUmwuL fop fipriting e Hispevtion, authar)zed
by §5 ().

POThe ot of the peande 1o be <evire i their Derians hansed, 1 neps
- p 1 t T t v
and  efeer. Against Wireaanmiile s rehe and s aares, shall not b
violatad
UL Cand an Warrants sl ~atter, Doy

Epar pradot,, AU, Ut ed]

by Ok e wtlirtuation and Partienkirly o, senbing the Pl to ba Fehid,

aned the (LRSI IR (hing~ 10 b agized "

23 Cri 2024

s view that CHISS

such prog: s Binler the "r*':lns‘m:ﬂxivm

Amendniage the Conry holds the
the Warrt Clanse gnd

=2 clayes clthe Z-‘,‘-,u..z.
O3 Prograt gy oqre, 00
B AVOHS & Lisnker {ire
hretions by relyving o
requiremsgy iy the W
may be relaied Lenever tha Courg |

all routjy,, resulatory iy
that the -

i boabt . it
Giinhilp Isp ~
IrGaatly Caiise arrang (.}J.:J
)’A NNy e i
! ‘ alevey that the Eoveps,
mental Hl.‘f"d to conduet g !f:]!“;{rlr}'

of “searehag™
intrusion gn titerers brotected Ly ghe Four

The Coyre's Approaeh disregards the p!

Warrant Cien anrd s wifaithfn o the balanee st
Fthe Fourth Amendnens

guard in the Constituzioyg ¢

th Amendy,

L,

) Iang::a:v of the
TUCk by 1y,
erfuraimfe-
f the evente

Franers of “the one proe
L gres directly oy 0
which imm:‘fiéatﬂly preceded the rm'u!ulionar)' Struggle wi,
Eoglamd s This Precoustitutioaj history inch:rj,,g_{;»‘._.
troversy in England gver the issuanee of £genera} war,w_-,;ﬁ;;;
aid enforeemnt of the seditioys Hhel lags and the colon
EXPORiRhce With writs of assistanee ixsued to facilitate ¢4
of the varioye Import detie

0=

£
]

3 Hnposed by Par!ia:nnm_ The
Framers' fap, mrity with the abuses altending the 5 arap of
stich gonera)

Rarrants provided the prineipal stitourl; £, the .
arbitrary Euverumety] Mtrusions apy,
the Fourth Airendment,

restraints o s ped in

“1Olur constitutiony) fathers we

re not Conerrnf
warrantless searches, by a

about
ahouyt overrene

hing Warrangs
is perbaps ton mueh to sy that they feared the wWarrant
Mmure thay the search, but it e plain though thap oy,
warrant wus the Pritge ubject of Uieir Coneern, Fur froim
fooking at 1. warrant BTANSL Unregiv.
able searclieg, they san it as an authority for Unregioy,
and oppressive searelas
Sinee the general warmg,
the imndiyte evil at
direetod,

-

A3 2 protection

nat the arrant|

855 SParch. wad
whieh the

Fourth Alvendineny
2 that the Framers
The TenNre eyt that a
isse on g showing of particy

EXR}

it is nat surpri

pleced e
limits on jes I5Uanee, Warrint o,
ble catae wys
the warrgny Power, Wi,
Anendmeryy Hurisprydesee iy thoy
ises the dangers posed by warr
eonducted without Prohable Caiise,
ness standard i the frag clause,
the Frumers adepred to limit th;
of course

lavized pirohs
means adopted 1 circnmserite
subseqient conrse of Fonrt),
Conrt emnpl;

antless seprchoa
it Is the general regaongb e,
not the Warrgne Clivse, siyr
= category of seurchps, It w
true that the existence of 5 valid warrant narmally

satisfies the reasonableness requircient g der the Fourss
Ameadment, By we shonld et dilute ¢

Lo requiretnents of
the Warrant Clause iy aun effort to force

ernniental intrusion which satisfirs the
definition of o “search™
preference seheme,
Fuldelity to the original ynde
ment. therefore,
Clanse hasg no

every kind of zmv.
Fourth Amencinen:
ito a f“‘“(‘iU“}’ developed, warrane

rstanding of the Fourth piveni.
leads to the conelusion thay the Warrnat
appiication routine, regiulatary nspections
Pretiises. 6 qyeh Ispe-ctions are valid, it 2
beease thiey compart wich 1. ultimate reasonablenosy spag!
ard of the Fonreh Mtienadigene,

of commerejal

If the Coure were eqrevet It
Spections, if nrlertaken with

ant a warrasnt
&7e unreusonable iy, tha

Constitutional onge the fssuznee of 2
“new-fangied RNt yse My Justive Clarks characoer-
ere=withont any grye showing of pas-
able e woul wot be sufficient to valijaie

istically expressive ¢
tienlarized prob
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conduet warrantless inspections is exsentinl,

The fuspection warrant is supposed to assure the emplover
thut the mepection is in fact routine, and that the nspwetor
has not improperly departed from the program of representa-
tive inspections established by responsibile officials. But to
the extent that harassiment inspections would be reduced by
the necessity of obtaining a warrant, the Secretary’s present
enfurcenent scheme would have precisely the same effect.
The representative inspections are conducted “ ‘in accorlance
with eriteria based upon accident experience and the number
of employees exposed in particular industries””  Ante, 13
n 17,0 under the present scheme, entry to covered premises
is denied, the inspector can gain entry only by informing his
adininistrative superiors of the refusal and seeking a court
order requiring the employer to submit ta the inspection, The
inspector who would like to conduct a nonroutine scarch is
just ax likely o be deterred by the prospect of informing his
superiors of his inteution and of meking false representations
to the court wheu he seeks compulsory process as by the
prospect of having to make bed-faith representations in an
er parte warrant proceeding,

The other two asserted purposes of the administrative war-
runt are also adequately achieved under the existing schenie,
If the employer has doubts about the oficial status of the
inspector, he is given adequate opportunity o reassure himseif
The OSHA nspector’s
statutory right to enter the premises 15 conditioned ypon the
presentation of appropriate credentials, 20 U, 8. . §657
{(2)(1). These credentials state the inspector’s name, tdentify
him as an OSHA compliance officer, and contain his photo-
graph and signature.  If the employer still has doubts, he may
tmake a toll free call to veritfy the inspector’s authority. {Usery
v. Godfrey Brehe & Supply Service, Inc., 545 F. 24 52, 34

(CAS 1978), or simply deny eutry and await the presentation
of a court order.

0 this regard before permitting entry.

The wurraut is not needed to inform the employer of the
lawful himits of an OSHA inspection.  The statute expressly
providdes that the inspection may enter all greas in a cavered
business “where work is perforined by an employee of an
employer,” 20 U 8. C. §6357 (a)(1), “to inspect and inves-

tigate during regular working hours and at other reasonable

tines and within reasonable limits and in a reasonable man-
ner . . . zll pertinent conditions. structures, machines, appa-
retus, devices, equipinent, and materials therein . . .7 29
U8 CoN637 () (2). See also 29 CFR $ 1903, While it is
true that the inspection power granted by Congress is broad,
the wurrant procedure required by the Court does not purport
to restrict this power but simply to ensure that the empioyer
is apprised of its scope. Since both the statute and the
pertinent regulations perform this informational function, a
wuarratit is superfluous.

Requiring the inspection warrant, therefore, adids hittle in

the way of protection to that already provided under the

existing eunforcement scheme. In
warrant is essentially a formality.

these circumstances. the
In view of the obviously
enormeus cost of enforcing a health and safery scheme of the
dimensions of OsSHAL this Court should not, i the giise of
consiruing the Fourth Amendment, require formalities which
merely place an additional strain oo already overtaxed federal
TesOyroes,

Congress, Lke this Court, has an obligation to obey the
mandate of the Fourth Amendment. In the past the “Court
has been particularly sensitive to the amendwment's broad
standard of ‘reasonabilenrss’ where L, L authorizing statotes
permitied the ehullenged sesrches”  Almeids-Sanchez v,

23Crl. 3026

Uinted States, 413 UL 8266, 200 (Whiyre, J dissonting
. . . . . o e HiSSentingy .
ited Stetes v, Martinez.Fye . B
Urited States tin 2 Fuerte, supra, for example, reapy,
ents chatlenged the routine stopping of veliicloy W ehoer 1
H . o ey
aliens at permanent checkpoints located away from -
4 iy
The C}:“M“Mfé were established pursuant tq statlutory o
therity and their location and operat’on were v )
aduinistrative eriteria. The Cotirt rajeeted r’~’5[7"1n—t1(~
meut that the constitutional reasonablencss of the location g= 4
. . . n g
opeeation of the fived eherkpoints should be reviewed in
- SO I . . T v
Camara warrant proes f‘-t!mg‘ The Court ohservid thae ==
recssuripg purposes of the speeti

the bars -

Proed oy

1 2y,

= 4
nowarrant were 3dpq“.‘.t;y
served by the visihle manifestations of suthority exhibited 'u
the fixed checkpoints, )

Mareaver, although the location and methor

a

I of aperation of
the §)

serd chackpoints were deemed critical to the eonstitutions]
reasonablences of the challengrd stops. the Court i but
require Border Putrol offeials to ablain a warrant Lozed on 5
showing that the checkpnints were located and operate-} in
aceardance with administrative standards, Tndesd. the Cour
nhserved that “ftihe eholee of checkpoint loeations must e
ieft largely to the diseretion of Burder Patral oficialy, 1o be

exXeroi:

sed Inaceordance with statutes and rexulations thae ma
ke applicabie | !
also must be commnitted to the discretion of enoh

fd. at 350-306, 00130 The Court had no difieytry
ssnming that thow oficials responsible for ;,H()v;m,;; l:'m;':,-{

s foreement resourers woukd e “unlikely to loeate s checks
point where it bears arbitrarily or oppressively on motorsss
gsachiss.”  [d, at 250,

The Court’s recognition of Congress’ role i halancing the
purtin interest advaneed by varigus regulatory statutes snt
the private fnterest in behng free from arbitrary governinentad
intruston has not Been limited to situations in which, for
example, Congress is exercising its special power to exeluse
aliens. Until today we have wot rejected g congressinnal
Hudgment ceneerning the reasonahbleness of s cateonry of
regulatory insprctions of comnercial premises”  While bis-
nesses are unguestionably entitled to Fourth Amendment
protection. we have “recognized that g husiness, by its speciad
nature and voluntary existenee, may open itself to intrusiors
that would not he permissible in a purely private context.”
G. M. Leasing Corp. v. United States, 429 U, 8. 338 351
Thus, in Colonnnde Catering Corp. v, United States, 397 U. 3.
72, the Court recognized the reasonableness of a statutory au-
therization to inspect the premises of a caterer dealing in aleo-
holie beverages, noting that “Congress has hroad autherty w
desizn such powers of inspection under the liquor laws it
deeins neerssary to meet the evils at hand” fd., at 76, Aned
tu Urited States v, Biswell, 406 1. S, 311, the Court sustainei
the authority to eonduet warrantiess searches of Erogre dealers
under the Gun Control Act of 1058 primarily on the besis of
the reasonableness

interests at stake?

of the congressional evaluationgof e

TThe Cnrt’s oo tion of 8 fesidative judument peganting the masss

ab e o the QR g

lon program is especiallv nuzzliog mt et f
reovnt deed

Pog o law enforeement Hactice

conatint iy e

ahie, even thouzh those proctim javolvel -

deerenon than the ONHNY Terry v Gho, e
e

S5 Adama v, Wilhinme, W07 US048, Cerl ; v, Damheowste 115 L=
A Nenth Dadetaw Oppersaan 25 US04

e
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poen SF o warmant issded without probuble eause were
cniut w the Warrant Clause T eould not aceept the Coart's
:)_«; that the Government's inspection PrOSTRIN I8 ¢onstity-
u;_“__,\_' unreasangble Tecause it fails to require such g warrgnt

procdare. In determiuning whether & warrant is a HereEsary
wiccuard in a given cluss of eases. “the Court has weighed xhr:
puihie anterest against lef~ Fourth .-\nwndn?e-nt interest of
e ndividual o0 United States v, Martinez-Fuerte, 425
v, 3. st 835, Several considerations perstade me that this
taiznoe should be struck in favor of the routine mspections
ized by Congress,

Congress has deterniined that regulation aud supervision of
wleiy jn the work place furthers an iniportant public interest
arré it the power to conduet warrantloss searches is necessary
v accomplish the safety goals of the legislation. In assessing
the public interest side of the Fourth Amendment bulance,
sesever, the Court tuday substitutes its judgment for that of
Curgress on the question of what inspection authority s
vee o Lo effectuate the purposes of the Act. The Court states
vt if surprise is troly an important ingredient of an effective,

rrprsentative ispection program, it ean be retained by obtain-

wp e parte warrants i advance. The Court assures the
Scretery that this will not unduly burden enforcenicnt re-
;s because most emiployers will consent to inspection,
Tie Court’s analysis docs not persiade me that Congress’
delemniation

that the warrantless inspection power is a
re~vxry adjunet of the exereise of the regilatory pawer is
e ~assisbles Tt was surely not unreasonable to cenehude
vl the rete at which cmployers deny entry to mspectors
Lsnerease 0 cuvered businesses, which may have safety

veeetuns on their premises, have g nght to deny warrantless
R e complinnee nspector. The Court is correet that
L bl eould be avaided Ly requiring inspwetors to ohiin
A M TTIRUDTIOR Lo every inspection visit,  But the adoption of
prectice undercuts the Court's explanation of why a
oreguirement would not ereate undue enforcement
ms Foroeven if it were true that many employvers
wbexercise their right to demend a warrant, it would
provide Bttde solace o those charged with administration of
YA faced with an inerease in the rate of refusals and the
2 i costs generated by futiie trips W inspeetion sites where
rein s dented. ¢ficials may be compelled ty adopt a general
et of obtsining wurrants in advance, While the Court's
Frocton of the effect a warrant requirement would have on
evior of covered employers may t
23 judsient s essentially enipirieal.

Lri out Lo be accurate,
On such an issue, 1
resitdefer to Congress” judgment regarding the importance

v owermntless search power to the OSHA enforcement
xZoeme

st Court also apy
v ]

Sa

»ars uncomifortable with the notion of
-fuessing Congress and the Sceretary on the question of
Iy Yie substantive goals of OSHA can best be achieved.
tews e Court ofers o alternative explanation for its refussl

1S S N

We are told that, in any
sl the Secretury, who is charged with enforcetnent of the

A bas indicaged that ins
™~

R

% st the legislative judgment.

bections without delay ure rot
-l to the enforcement scheme.  The Court bases this

et . oy . .
SRONon 8 regulation preseribing the adiministrative
Ean'y g . V. N . .
A owhen g Colnjinghee guspector is denied entry. It

s that “[tIhe Ares Director shall immediately consult
¥ Assistant, Regional Director snd the Regional Solieitor
Lake appropriate action inclading eomn-
s mi"?ucess. if. necessary.” .2“.‘. CFR $ 16634, The Court
o S regulation as an adinission by the Seeretary that no

Vel Lromptly

3
-’...,-"-

. ,‘m}.’xPl‘,t ])A'U})]l-“l is
»

generated by permitting emplovers to

~does not question Congress’ deten

deny eistry and delaying the inspection yutil 4

1

warrant has
been abitaimed

The regulation was promuizated
egninst the background of g “latutory rigl

T disagree.

Wt inanediag

entry of which eovired ewiployers are presumahly au are g

v obviously thenght weul
keep denials of entry o a wninimur

which Congress and the Reereta

Tn these ciretnstances,
Seeretary to adopt an
otdderiy proecdare for dealing with what he believid wuuld be
the occasionul denial of entry,  The regulation does not imply
8 judguient by the Seeretary thar delay ecaused

it was surely not unregsinghle for the

by numerous
denials of entry woulld be administratively acceptable.

Even if a warrant requirement does not “frustrate” the
legislative purpoze. the Court has no authority to impose an
additiona! hurden on the Secretary uuless that bLurden is
required to protect the employer's Fourth Amenhisent inter-
ests.®  The essential function of the traditional warrant
requircment s the interposition of 2 neutral 1ia

gistrute betwren
the eitizen and the presumably zezlous law enforceiment offcer
s0 that there might be an ohjective determination of probable
cause.  But this purpose is nat served by the

new-fangled
inspection warrant,

As the Court acknowledges. the nspec-
tor's “entitlement to inspeet will net depend on
strating probable canee to helieve t

his demon-

b conditions in vielstion

of OSHA exist on the premises. . For purposes of an
edministrative search such as this, probable cause justifying

iy
the issuatee of a warrant may be based | |

- un a showing
that ‘reasonable Jegichtive or administrative st

ndards for
condueting an

mgpection are satisfied with respect W oa
particular festablishiieent] 7 Ante, at 12-13.
werrant. the inspector need onl

Tu obtam a
¥ ~show that “a specific business
OSTLA seurch on the basis of g genie
adiinistrative plan for the suforcement of
from neutral sonpees |, Ante, av 13,

has been chosin for an

the Act derive
Thus. the only

question for the magictrate’s consideration s whether the

contemplated inspection deviates from an inspection sehedyle
drawn up by higher-level ageney nfficials,

Unlike the traditional warrant, the inspection warrant pro-
vides no protection against the search itself for employers
whom the goverment has no reasm to suspeet are violating
OSHA regulations. The Court plaindy sceepts the proposition
that random health and safety inspections are ressonshle. It

nination that the public
interest i work places free from heslth and safety hesards
outweigh

ghs the employer's desire to conduct his business enly
in the presence of permittees, except in those rare instances
when the government has probable cause to suspect that the
premises harbor a violation of the law.,

What purposes. then, are sorved by the sdininisteative
warrant procedure?  The inspection warrant purports Lo serve
three functions: to inform the emplover that the inspection s
authorized by the statute, to advise him of the l2wful limits of
the inspection. and to assure him that the persan demanding
entry is an wuthorized inspector.  Camarg v, Municipal Court,
337 UL R at 532, An examinstion of these funetions in the
OSHA eontext reveals that the mspection warrsut adds Fittle
to the protections slready eforded by the statute and perti-
nent regulitions. and the slicht additional benefit it might
provide iz insufficient to identify a constitutional vinla
to justify overriding Congrese’ judgmment that the

* When v poeeed OSTIAL (X = W eoptinant 6f e Tret Cdug in Leht
of the enormuiiv of the enforrement ta:l -

tion ¢
vower

e mitnber OF ppeoection whicrk

Howould be disiealde to June mode wail ndonddtedl fer o unf g eeable

period, exceed the enneny af the tapection oree U Cunniter
PT;M, igi-litive hetory of the Ocesupation) Safery aned Heahy Aet of

1400, Senate Cominitter on Labor and Pylilie Wedfare, @

152 (tetn),

21 Cong, 14 Ry,



A

%4

-Thc Court, however, concludes that the deference aerorded
Congress in Bixwedll and Colonnade shiould be linited to situa-
w,,; where the evils wldressed by the regulatory siatute are
meculisr 10 8 specifie industry snd that industry is une which
;._,_c Jang been subject to government regulation.  The Court
rensons that only in those situations can it he said that e
persan who engsges in business will be aware of and consent
1o roatine. regulatory inspections. T cannot agree that the
rexpect due the congressional judgment should be s narrowly
m;\,ﬁl)?d. . '

In the first pluce, the longevity of a regulatory program docs
not. in my judgment. have any beering on the reasonablencss
of routine inspections necessury to achieve adequate enforce-
nent Uf that program,  Congress” conception of what conetitute
arprat federzl interests need not remain static. The recent

. M . ] o
Cvintzge of public and congressional awareness of the dangers

post by health and safety hazards in the work pleec is not a
tesis for according less respect to the considenad judeament of
Conpress. Indeed. in Béswecll, the Court upheld an fnspeeetion
program authorized by a regulatory statute cnacted fu 1068,
The; Court there noted that “[ffederal regulation of the
interswgte tradic in firearms is not as deeply rooted in history
s is governmental control of the hquor mdustry, bt elose
serutinv of this treific is nodeniably " an urgent federal fnterest.
06 U8, et 315
Setermingtion that federal regnlation would further significant
putilic tnterests, not the date that determination was made,

Thus, the eritical fact is the congressional

Ia the second place, I see no hasis for the Court’s ennclusion
that & congressienal determination that a category of regula-
tery inspections s reasonzble need only be respected when
Congress is legislating on an industry-by-industry basis.  The
perunent Inquiry is not whether the inspection program is
ruthorized by a regulatory statute directed st a singl» inlustry
Lt whether Congress has limited the exercise of the inspection
power to those cotnmercial peemizes where the evils at which
the statute Js dirveted are to be found. Thus. in Biswedl, if
Cougress had authorized inspections of all cominercial premises
15 & means of restricting the illegal traffic in firears, the
Court would have found the inspection program unreasonable
the power to inspect was upheld because it was tailored to the
ribject matter of Congress’ proper exercise of regulatory
jower. Similarly, OSHA is directed at hezlth and safety
Lazards in the work place. and the inspection pewer granted
the Secretary extends only to those arcas where such hazards
2 hihely o be found.,

Finslly, the Caurt would distinguish the respect accorded
Cengress’ judgment in Colonnade and Biswell on the around
tiet businesses engaged in the Yguor and fireanms industry
"avept the burdens as well as the benefits of their trade . .. .

Anle, gt 5,

In the Court’s view. such busingsses consent o
restrictions placed upon thers. while it would be fietion to
wnclude that s businessman subject to OSHA eonsented to
rectine safety inspections.
Uenelin both contexts.  Here. s well 23 in Biswell, businesses
»» required 0 be aware of and comply with regulations
Ereming their business activitics.  Tn both situations, the
ity of the regulations depends wot upon the consent of
Case rezulated but on the existence of 8 federal statute
rbadying g congressional determination that the public inter-
= i the health of the Nution's work foree or the limitation
Hegal firenrims traffie autweighs the businessman’s interest
TEEventing & government inspector from viewing those arcas

d
s
L

In fact, however. consent is fic-

b“:=~k':::._::.
el Y TR
B prosed wi;
"Coat 1S 37,

berg

hout & warraot where pecifeadty aurthonzed by statute,

of Lis premises which relate to the suhject matter of the
reslation.

The case hefare uz juvolves an attempt to conduct a war-
rantlees search of the working area of an electrical and
plumling contractor. The statute suthorizes such an inspec-
tion during ressonable hours. The inspection is limited to
thase zregs over which Congress has exercised its propar
leaislative authority” The area is also one to which cngloyees
have regular gecess without any suzgestion that the work
perforined or the equipment used has any special eluim to
cenfidentinlity™  Congress has determined that industrial
safety is an urgent federal intereet eeguiring regulation and
supervision, and further. thet warrantless inspections are
pecessary to secomplish the safety goals of the legislation.
While one may question the wisdom of pervasive govern-
mental oversight of Industrial dife. T decline to guestion
Congress’ indament that the fnspection power s g heepsiary
enforcement deviee i achievieg the goals of a valid exercise of
regiulatory power.”

I respeetiuliy dissont,

WADE H. McCREE, JR., Snolicitor General (LAWRENCE G.
WALLACE. Deputy Soficitor General, STUART A SMITH, Assistant 1o the
Sohertor Genersl, CARIN ANN CLAUSS, Sohcitor of Lahar, BENJAMIN
W. MINTZ, Asseciate Solicitar, and MICHAEL H LEVIN, Department of
Labor sttorney, wah b en the bried) for apmellants; JOHN L RUSFT.
Borex, [daba (IVER L LONGETERIG, DAVID J. STECHER, and RUNFT &
LONGETE!C, with him on the Sriel) for appeiice.

Nos. 76-1306 awp 77-52
Unitedd States, Petitioner,
761006 v.
John Mzuro and John Fusca. |01 Writs of Certiorari to the
United States Court of Ap-

rited States ; S
Usited States, Petitioner, prals for the Second Cireuit.
me oy
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After cespondents in Noo 761595, who at the time were ~orving state
sentenees in New York, were indicted on federsl charses in the United
Stutes Distriet Count Jor the Fartern Divtaet of New Yark, that ronrg
pened writs of Babeas corpus ad prosoquendum direeting the =tute pri-on
?What the Court wetually decded in Comara v, Muwiipal Court, 387

UL 80824, and Ser s ity of Seattle, 357 UL S 341, does nat rpaire the

resutlt it reaeh tadav. Cawara involved a residenee, ruiher than 2
bosinees estabdishment: afthongh the Foneth Ametdmen: svends 1= pro-

teetian to commerend buldings, the entrad importance of protecting
reddential privaey o manifest, The Lai'ding involved in See was, of course,
3 comnnereid ectobidiment) bt oo Boldieg e o docked warehouse muy
not bve entered poranng fo n general anthorizaten to eater o bl fings
wnd premises, exeept the intenior of dwethnge,
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t2y As wused in this chapter, the term “mental disease
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NEW_SELIION, Section &I Consideration of cental
&

cisease or defett in sentencinge Whenever A defendant s

convicted on a verdict or a plea of guilty ond ha claies
that at tha tiné of the comepission of tha offense of which
he was convicted he was unable a3 a result of ecental disease
;Z? defect sgither to appreciate the «c<riminality of his
conduct cr to confora his conduct to the roquirements of
tawsy the sentencing court 3hail consider evidence obtained
as  provived in  46-14-202 and 44-16-203 and1 any other
raelevant evidenca presented at the trial! and sh3ll require
such additional evidence as it consicers necaessary for the
getermination of the issuae including examination ¢f the
dafendant and a repart therecf a3 provided in 4«6-14-202 and
46-14-203.

MEY _SECTIdNA Sectionigp?_scntence to be imposeda (1}
I1f the court finds that tha Jefendasnt et the tize of the
cosmission of the offense of which he waos convicted d:id nct
suffer from a mcntal disesse or Jdecfect a3 described in
[suction 8). it shall sentence him a3z provided in Title A6y
chapter 18. R

(4] 1f the court finds that the defendant at the tiwe
of the commission of the offense suffered froa a sental
disegse or defect as described in (section‘g!v any mandatory
eininun sentance prescribed by law for the offonse does rnot
apply and the court shall sentence hie to:

{3) ve cosritted to the custody of the superintendent

of warm Springs state Dhospital to be placed in an

———— e

approgriate institution for custodys cares and treateent for
a period not tc exceed the saxirus tere of isprisonsent that

could be isposed under subsaction (l); or



b {D) undergo for such a 'perirod ‘.)r‘..y c—trhzrr“rappnrf_vpria(e

course of treatment that i3 accepted by the sedical

l prefession and that will not present a danger to the publice.

(3) 1If the court sentences the deranaan: ynder

l subsection {2)(2)s it w®3y provide that the professional

persen  in  charge cf the instituticn in which the defencant

is placed eay release the defendant cn condition aftar a

I spacitied parled of ties that i3 less than his period of

coomiteant if the profecsional person detersines that bhe

I defendent hnas baen cured of the sental disease or defect

found Cy the court and is no longer & cCanger to hicself or

othars. I the professicnal person relecses the defondant

I Pursuant to this subsectlions he shall report the release and
the conditions placed on it to the courte

121 A DEFEmDANT wMOSE DISPOSITION Cf SENTESLE QOES “OT

l ALLOn FOR LONDITIONAL EXLEASE BY JHE PROCESSIOWAL PLESON N

-

f,}Jpr) CUaRQe  OF  [ME  IGGIZTUTiiMe AS PRIYIRED 1N _SUBSECTION (33,

l ff.‘ »”},fn{c SAY PETIIION_THE SEMIEMCING CIURYT F08 REYICH OF TME SENTENLE

F )’“ Jy\ 1f YHE_PROFESSIONAL PERSCN CERIIEJES IHAT IHE OEFENDANT  MAS

U Uﬂ \J BEEN _(USED  QF THE MEmTAL QISEASE P DEFLLT. [HE SEMTENCING

14 W COURL MaY MaKE_ ANY D2QER_MOT INCOMSISTENT MITH 115 0RIGINAL

fﬁ SENLENCING  AUTHORITY EXCEPT THAL Thi LEMOIN_GF CONEINEXENR]

}}' ] .

\ o —

i\‘ SHALL REYIEW THE QEFENOAMI®S STATUS EACH YEARS

- MeM _SECTIOMA Sectionlij' Recomnitmant after
conditional release. [f before the expiration of the period
of coemitrment the court coetermines after hearing eaovidence
that a cefencant »ho has been released under [sec:iogA?(J)]
has not fulfilled the conditions of his release and thrt for
his own safety or the safety of otherc his conditignal
releases should be revoked, the court shall im=mediately order
him to ba recommitted to the custody cf the superintendent
of ¥are Springs stete hospital to be placed in the same or
ancther appropriate nstitution for custodye cares and
tresateent.

[

Ii \ 0f JUPERVISION mMaY MOT BF INCREASE0. THF PROFESSIOHAL PEOSOY
| NEd SECTIGNS Sectionig? Bischarge of defendant frowm
supervisionasa At the expiraticn of the period of commitmenrs
or period of treatment specified by tru court under [section
' ?(2))' the defencaont must de discherged from custody and
;urthor supervisions subject only to the luw regarding the

civil commiteent of persucns suffering from serious wmental

iliness.
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Section ‘g: Section 46-14-401, MC4, ts  amended to

read:

PP i
56-14-401. Admissidility of stuotements mide during

examination or treatment. A statement made for the purpotes

of psychiatric examination or treatment grovedad for in this

chapter by a parsen subjected to such examination or
treatment is not admissible in evidence against hin in any
criminal proceedingy gafeut.a s2atenaind hearing. gooducted
unag r.-__[,5,‘::LLQ;--&J._Qt_d.heﬁLm.ﬂn_meilr&nL_immﬁ
unn:L_L;ecLinnjéh; on any issue other than that of his
mental conditions it is acamissible on the issue of his
mental conditions whether or not it would otherwise be
considered 2 privileged Comsunications unless it constitutes
an admission cof gquilt of the crime chargede 1ln_a_hearing
Doz Ld_uchc_{,sc«;:mn@J_or_,Lx; sizndfas_stn2 _cours. _say _bez

and__consider__2ay__sucb_stateacpt 2ven if ji_coastitutes_aog
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We, your committee on

having had under consideration ...t RSSO o e e
Hoody (Zowa)
313 0 NPT
Respectfuily report as folows: That....v e ceereevee e ‘ .f.".’..‘.‘..‘.’..“: ........................................... 3 No....> 7" .....
. - L .
third reading bill, be amended as follews
;.
1. Title, llne 5.
Following: "ACTIONSS
sy g £ TAYTTTSY At - > %o T seriperaze g~ e
Insert: AD TO P:-\OVIJJ Ay ALTLDROTATIVE SLITDiCILG GIRLETL TG To
FPOLLOUTD Willll A CCOVICTID DEYDIIDNIT I8 FOUuLD 50 QLR SUrTLRILT
RO A IGUITAL DISZASO OR DIVLCT BT TR OTIIR O i OITIILOZONHN GF D

OYTLasy GF WGICH IET WAS COOVICTID®

beed

line 6.
“gooTIgnsT

46~14-101,"
"A46-14-203,"

£5-14~212,F

{(r 5 e
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ot
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e

]

b g by
Q‘ O30
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=
ta}
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3. itle, line 7.

}?ollozmng: "46~-24-222,
Strike: “46-14-301°F

Insert: "46-14-4C1"

TgR=P N1
(continund)
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4. Title, lire E.

rollocwing: "EECTIGHS"
Strike: T45~-14~-10G1 AUDR"
Pollowing: "46-14-211F
Ipsert: SRUD 46-14-301 ToBCUG

"'h
o™
(3
!
)
e
[]
(€3]
£
9

5. Page 1.
Folliowing: 1line 15

Inzert: "Section 1. EScction 46-14-101, XA, iz amanded to read:
' F4£6-14~-101. Mental diszase ox Cefect c ekuddng-ronpenzibidieys
{w%~-%~”33:wﬁ-&ﬁ~ﬁ2ﬁ—reﬁ§;nﬁ§bi -’3?*erkﬁémai~taﬁéset-i£-at»th@
tire-of-caehk-condusb~os-a-resuii~of-mantak-~disease-or-dofant
be~dg-unabis~cdtber-te-aparecinte~the~arininalddy-gf-hin~condus
er-te-coenfermn-hig-cenduck~te~tha~raguirsnsats-cf-laws
423+ 2As uszed in this chanter, the tarm "montal dicoase or defec
dces net irnclude an abnermality manifested only by repoated ceri
cr other entizocial conduci.”™®
Tenwsber:  ail subseguent cocticnsg

: ks s .'»;’u & n v o
?”':} hauwsber:  all subsegusnt secticnps “

. Page 9.
Vol;cwin g: line 8

n of rantal discese or dc-l

Ingert: THIW SECTICU. Soction §. Consideratice
fect in sentencing. thenever a defordant is convicied on a verdict or
a plea of cuilty arnd re clalms that at the time ¢f ths comission of ¢

cifense of which he was convicted he was unsk
dicease ¢if defect either to anprecizte the crimin
or to conform his conduct to the requiremenis ef
court shall consider evidence obtained as providad

il

& regult of mantal

zlity of his condnct

o, the sentencirng
in 45-314-202 and

4£5-314-203 and any other relevant ovidence pregonted at the trial end

300
n :
“k‘ﬁbimr*?

[N

shz2ll racuire such edditional evilence ac Lt considers n:cz:sarv for
the determipation of the Lgzue, ir.\,.a.uzii“, axanination of the defendant '
and a report therecf as provided in 46-14-2G2 end £46-14-253. .

BET SEySI'” Section $. Sextence to be inpczﬁﬂ {1} If the
court ™ FimIs €hat tha deferndant at the time of &he cormmission af the I
officnss of w" ch he was ¢convicted did not guifer f;on a mental diszeage
or daofect zg desceribed in [sockicn 2], 1t shall centernco hin as pPro-
vided in Witle 46, chaptor 8.
{2) If the courh Iinus that the dafandant at the tine o t“e comnission
cf the offenze suffered frem a mental dice

ef&ct 8 dezscribed
crinﬂﬁ J{ law ’or

e Y O
2 he
1 centznca hin to:

i
in [soction 6], any nmandatory minimen sonke
the offense does not aprly and the coure s

STATE PUB. CO.

Chatrman.
Helena, Maont,

{continucd) l
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(=) Do cormitted to the custedy of the suserintondzat of Warn Sporings

state hospltal to ke placed in &n apprepriate instiiution for cuskndy,

care, and treatment for a pericd not to cxceed the mazmimun term of
ction (i); or

c
(b) undergo for such & pariod zny other anpropriate course cf treatnent
that ie accepted by the maedical professica 2ad that will not present a
dnnger to the padblic.
(3) If the court sentences tke defendant under subsection (2) (2), it
may provide that the professional person in charge of the institutzion
> 2Aan

yod

A e
impricorment that could be imposed undsr subs
enp

n i

ir vwhlch the defendant is placed nay releoaze the defendant on condition
after a specified pericd of time that is lossz than his peried of com-
nitzent if the professional person detemminss that the defendant has
been cured of the mental disease or delact found by the cow is
longer a dangexr to hinmself or cthers. f tie professi 1 5
relcagses the defendant pursuant o this subscction, a
release end the conditions placed on it to the court
{4} 2 defenfeant whose disposition or sonteon dees
conditions) reiczase by the professional o in ¢h
tutien, as proviied in subseeticon (3), oo Iticn
court for reviow of the sontence i the o sicral
tihat the dcferdant has bzon cured ¢f the 3. dirve
The szntanciny court may moke any corldey telebrtc ok
criginal sertencirg aurkhority cexecept tha lzncth
cr svpervision may rnot L dncracoad. T zoliozzionn
review the deferdant's stazus onch yoar.

HEW SECTICI. Section 10. Pocommiiment afier conditicnal zelecasa.
If bafore the ezplration of the poricd ¢f comniiment the eoort detormipes
zfter hearing evidence that a defendant who hos keen released uadsr [oneo-
tion 9(3)] has not fulfilled the conditions of his relezca apd that
fer his own safety cor the salety of othors his conditionsl relsacs
ghould be revoked, the court skall immediately order hWin o be recom-
ritted to the custody of the superintendent of ¥arm Springs state
hospital to be placed in the sams or another appropriate instituticn

for custody, care, and treatment.

WEW SECTION. Section 11l. Discharge of defendant frenm supervision.
2t tha expiration of the pericd of commiiment or perisd of treatzmeni
specificd by ¢bhe court under [section %{2)], tre dafendant must be
dlecharged from custody and further supervision, zublect only to the
law regarding ths cilvil coomitment of persons cuffering fron soericus
mental illness.

Scction 12. ESection 46-14-201, PCA, iz anonded to rond:
F46-14-401. DMimdssibility of statements made Juring examinstion or
treatwent. B statement made for the purroses of poychiatric ezamira-
tion or treatment provided for ir this chaptars by a perssn subjected
to such exanination ox 4reatment is ot adniss : cvld
in in any eximinal procesding, omcopi a sonte >

——an s b e e e er

unésx [sceticn 8] oz 2 heoaving oo recormd

[szction 101, on any issue other troan tha

[¢3
(»)
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(continasd)
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. It is admisznible on the iosue ©f bhis menital condition, whsothes or SOt
it &rc;zlg, cther'-.-rirfc;s;r; cons%ﬁ«ar«,ﬂ a pri’filﬁ';iﬁ cormunicatics, weicss itl
ccxst;t"+c§ an admissien of quilt of the crime chargsd. In a reaving
held under [zeetiecn 81 or [section 18], the conrt ray hear and con-
elu,r cng such atatzuent even i€ 1t conslitutes an admizzicn of cuilt. il
b o) “sz-.z‘ [y P N - o
Fenumber: &ll subsequent secticns
5. Page 19, line 16.
Strike: "46-14-101 and® ‘
LU . LA L a5 -
10 Pzge 10, line 17
Following: *e6-1¢-2117 l
Incert: ®and 46-14-301 through 46-14-3¢4a°
and, a8 8o arended, l
CLRCURRED I
/JVW
7 L l
™ .
“a,
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$TATE PUB. CO. Chairman.
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