MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
March 19, 19579

The sixty-third meeting of the Senate Judiciary Committee
was called to order by Senator Everett R. Lensink, Chairman on
the above date in room 331 of the capitol building at 9:35 a.m.

ROLL CALL:
All members were present.

FINAL DISPOSITION OF HOUSE BILL 438:

Joan Mayer from the Legislative Council and attorney
for the committee presented the amendments to this bill, and
requested the committee to look over this amendment as she
had changed the language somewhat. Senator Towe made a motion
that we adopt the language as offered by Ms. Mayer. The motion
carried unanimously. The bill had previously been voted to be
concurred in as amended.

FINAL DISPOSITION OF HOUSE BILL 836:

This bill is an act defining the responsibility and
liability of ski area operators and the responsibility and
risk borne by skiers. Joan Mayer, attorney for the Legislative
Council, stated that she had added an amendment on page 1,
lines 24 and 25, where it says, "does not include the use of
an aerial passenger tramway", that she changed it to say "a
person using” an aerial passenger tramway.

Senator Towe moved that without objection this amend-
ment be adopted. There was no objection.

Joan Mayer also stated that on page 2, line 25, she had
reworded the material to read, "However, nothing in this sec-
tion relieves an operator from the duty of taking whatever
other actions are necessary to properly construct, operate,
maintain and repair a passenger tramway." Senator Towe moved
that this amendment be adopted without objection. There
was no objection.

RECONSIDERATION OF ACTICN ON HQUSE BILL 787 and HOUSE BILL 788

Joan Mayer from the Legislative Council stated that there
were two amendments that were made on House Bill 788 that were
not put on House Bill 787 and she wanted to make sure that the
committee did not want them. She said that in section 14, did
they want this on House Bill 787 also.
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Senator Turnage moved that the committee reconsider
their action on House Bill 787. He further moved that
on House Bill 787 the bill be amended by striking Section 14.
The motion carried unanimously.

Senator Turnage also moved that on page 2, line 16,
the bill be amended following the "." by inserting the
following language, "the department of admi nistration shall
assist the department of highways in the issuance and sale
of the bonds." The motion carried unanimously.

Senator Turnage moved that House Bill 787 be concurred
in as amended. The motion carried unanimously.

RECONSIDERATION OF ACTION TAKEN ON HOUSE BILL 774:

Senator Towe stated that many of the senators have re-
ceived several phone calls in connection with the vote taken
on this bill the previous day and since the bill is still
in committee, we should maybe reconsider our action on this
bill. He further stated that we have singled out teachers
and that he was not sure we could justify doing this as they
are not the only ones dealing with young children - there
are juvenile probation officers, judges, etc. and he made
a motion that we reconsider our action and open this up
for further discussion.

Senator Van Valkenburg said that he supported this for
one reason and that was that he did not think a great number
of people understocd the ramifications of what this bill
would do. He felt that the matter should be set for a public
hearing again ‘and he would support the motion for that reason
so that people have a chance to comment on it.

Senator Lensink commented that we have several other
bills and they must be acted on first; and Senator Turnage
suggested that it might be best to have a conference committee
with the House.

Senator Blaylock stated that if the committee would
do this, he would appreciate it very much and maybe the
teacher organizations could have some brief input for the
members of the committee. Senator Lensink stated that cer-
tainly the committee members would be happy toc talk to any-
one and that we will not report it out of committee until
they have had a chance to talk about it.
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DISPOSITION OF HOUSE BILL 860:

Joan Mayer offered some amendments (See attached) and
she went over them. Senator Towe moved adoption of amend-
ments # 1 through 8. The motion carried unanimously.

Senator Towe moved on page 2, line 25, that the bill
be amended by striking "or misapprehension”. The motion
carried unanimously.

Senator Towe moved that the bill be amended on page 3,
line 5 by striking "any" and inserting "punitive! and strike
all of lines 6, 7, and 8. The motion carried unanimously.

Senator Van Valkenburg moved that the bill be amended
on page 1, line 9, by striking "all but actual" and inserting
"punitive"” and on line 9 and 10, strike "and in determining
actual damages." The motion carried unanimously.

Senator Brown stated that he still has problems with
this bill to say that a person cannot collect punitive dam-
ages when they have been harmed and where someone is really
libeled or defamed; and he was not sure he could go along
with this.

Senator Towe stated that he believed that if there
were an honest mistake, there is no way they can get punitive
damage - punitive damages is something done with maliciousness,
and with full knowledge that something is going to happen and
there must be an evil motivation involved.

Senator Brown told of a story that was printed in the
Lee newspapers when he was in the governor's office whereby
an investigation was done by a reporter from another news-
paper who did not check the facts. He stated that they did
print a retraction, but that that is the kind of problem that
is going to go on and he felt that the paper should be held
responsible because of these types of situations.

Senator Turnage commented that you will still have a
constitutional problem with this bill unless the attitude
of the supreme court changes, and he did not feel that you
can say that everyone is entitled to exemplary damages.

Senator Towe requested that Valencia Lane comnment on
that case and Ms. Lane, researcher for the committee, stated
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that they said the old law was unconstitutional because of
the right of access to the courts plus she thinks she could
say that in section 7, it says that in libel actions you
can go to the court and get defense.

Senator Van Valkenburg stated that the old law says
you can not initiate an action and under this law, this says
you can initiate an action.

Senator Towe commented that they can't start an action
first without an opportunity to retract.

There was considerable discussion of the o0ld law versus
the new law. '

Senator Towe commented that he liked the part of the
statute that deals with retraction and Senator Olson questioned
if they give the same space in the retraction as they do
when they made the report. Joan Mayer stated that on page 3
it says that there must be a correction timely published or
broadcast without comment in a position and type as prominent
as the alleged libel or in a broadcast made at the same time
of day as the broadcast complained of and of at least equal
duration.

Senator Towe moved that the bill be concurred in, as
amended. The motion carried with Senators Brcwn and Van
Valkenburg voting no.

DISPOSITION OF HOUSE BILL 877:

This bill is an act to abolish the defense of mental
disease or defect in criminal actions and this bill was
sponsored by Representative Keedy. Senator Towe had sponsored
a similar bill, which is Senate Bill 495. Senator Towe ex-
plained that his bill, Senate Bill 495, is now in the House,
it was placed in a subcommittee, which came back with a do
not pass and the subcommittee recommended making a study on
the matter but the subcommittee's report has not been adopted
by the whole committee.

Senator O'Hara wondered about placing a heavy burden on
Warm Springs. Senator Towe stated that these people are going
there now. They feel that, they would give an indeterminate
sentence and once they are cured, they shouldn't spend any
more time at Warm Springs than they do now; and he said that
he doesn't know if the present situation works any better than
he suggests but he feels that this way gives a far better approach.
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He further stated that a person who did something wrong
intended to do it, but he may have thought what he did was
not criminal; and that they are going to take that into con-
sideration when sentencing.

Senator Turnage questioned about shop lifting and Senator
Towe said it would be the same thing if someone is a klepto-
maniac, he would be tried for the act, but then this would
be taken into consideration at the time of sentencing, and
under present law, he doesn't have a trial.

Senator Van Valkenburg stated that he does have a trial,
but is found not guilty by reason of mental disease or defect.

Senator Lensink said that being Senator Towe prefers
his bill and that this committee passed that bill, that maybe
a nice way of handling the matter would be to table this one.

Senator Brown moved that the bill be tabled.

Senator Towe said that the only other alternative that
he would suggest would be that we amend this bill to say
basically what the other bill says. He stated that he talked
to Mr. Keedy and he told him that he would not be able to
support his bill unless it had these amendments on it.

Senator Olson questioned if the courts recognize tem-
porary insanity and Senator Turnage replied that it is pretty
much abrogated by the new criminal code.

Senator Brown stated that he would renew his motion that
this bill be tabled. The motion carried unanimously.

DISPOSITION OF HOUSE BILL 870:

This 1s an act to provide that the existence of a
mental state necessary for commission of a criminal offense
may be inferred from the acts of the accused and the facts
and circumstances connected with the offense and to provide
that defenses relating to a lack of the required mental state
must be proved by the defendant by a preponderance of the
evidence.

There was some discussion on the merits of this bill.
Senator Van Valkenburg moved to amend the bill by striking
all the new language on page 3, lines 4 and 5,and to further
amend on page 1, line 8, following "and" by striking all the
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remaining material on this line and lines 8, 9 and 10 up to
word, "amending". The motion carried. Senator O'Hara voted
no.

Senator Van Valkenburg moved that the bill be concurred
in, as amended. The motion carried.

DISPOSITION OF HOUSE BILL 621:

This is an act to require the Department of Social and
Rehabilitation Services, in cooperation with other agencies
to gather, maintain and analyze statistics on domestic violence
and spouse abuse in the state for a period of 5 vyears.

Senator Towe moved that on page 2, line 22, that the
bill be amended by striking "1984" and inserting in lieun
thereof "1983". The motion carried unanimously. Senator
Brown moved that the bill be concurred in as amended. The
motion carried with Senator Olson voting no.

DISPOSITION OF HOUSE BILL 865:

This is an act to provide for mandatory minimum sentences
for crimes involving the molesting or raping of children.
Ms. Joan Mayer from the Legislative Council offered some
amendments to this bill and went over them.

Senator Brown stated that he was concerned about the
conviction for rape and said that the crisis center feels that
they do not want these sentences tightened because by keeping
these people in prison longer, when they eventually get out,
it will be that much worse a problem.

Ms. Mayer explained amendment number 7, which put deviate
sexual conduct back into the bill.

Senator Turnage moved the adoption of the amendments as
presented. The motion carried unanimously.

Senator Turnage moved the bill be concurred in, as amended.

Senator Van Valkenburg explained that the present law
provides for a persistent felony offender to serve from five
to one hundred years and stated that if you are a second of-
fender, you can get up to a hundred years and he felt that
this kind of legislation was unnecessary.
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Senator Towe commented that putting in a limit of forty
years would reduce the sentence and Senator Van Valkenburg
said it would increase the bottom limit and reduce the top
to forty.

Senator Van Valkenburg said another thing the bill does
is on page 2, lines 15 and 17, it provides statutory lack of
consent for people under the age of 13.

Senator Towe stated that he would support the c¢ld statu-
tory rape concept without tinkering with sentencing and
further said that he would support the bill which would not
change the sentencing in any way but would apply statutory
rape. Ms. Joan Mayer from the Legislative Council said that
House Bill 652 is also in this committee and that this bill
does that. The committee agreed to look at House Bill 652.

DISPOSITION OF HOUSE BILL 652:

This bill is an act to amend section 45-5-501, MCA re-
lating to the definitions of terms used in the sexual
crimes statutes, to make the definition of "without consent"
applicable to sexual assault.

Ms. Joan Mayer from the Legislative Council stated
that the amendment would have this apply if the victim is
less than 13 years old and the offender is both three or
more years older than the victim and at least 15 years of
age.

Senator Towe stated that if this were changed to 5,
he thought this is a much better bill and Senator Van Valken-
burg agreed that he liked thethree instead of five.

Senator Towe moved that we change this to four years
on the amendment. The motion failed. (See Roll Call Vote)

Senator Van Valkenburg moved the adoption of the
aniendments. The motion carried.

Senator Van Valkenburg moved the bill be concurred in
as amended. The motion carried unanimously.

DISPOSITION OF HOUSE BILL 865:

Senator Towe moved that House Bill 865 be not concurred
in.

1
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Senator Lensink stated that we are going to legislate
that there be mandatory sentences rather than give the dis-
cretion to the courts and said that the crux of the problem
is not whether we should be tougher, but whether we take away
the option of the courts.

Senator Towe moved that the bill be concurred in, as
amended. He then withdrew his motion.

Senator Towe moved that the bill be amended on page 2,
by striking lines 15 through 17 in its entirety. The motion
carried unanimously.

Senator Towe then moved that this bilil be not concurred
in, as amended. The motion carried with Senators 0'Hara and
Galt voting no.

DISPOSITION OF HOUSE BILL 813:

This is an act to revise and clarify the roles of the
department of social and rehabilitation services and the
county welfare department in conducting investigations, in-
cluding the financial investigations, and preparing reports
when a minor is placed in a foster home, child care agency,
group home, or private treatment facility relating to abused,
neglected or dependent children, etc.

Joan Mayer from the Legislative Council offered amend-
ments suggested for this bill. Senator Towe moved adoovtion
of all the amendments. The motion carried unanimously.

Senator Towe moved that the bill be concurred in, as
amended. He withdrew that amendment and offered a substi-
tute motion that the bill be further amended on page 12, line
5, prior to amendments just offered and after word "services"
insert, "to the extent deemed appropriate under the circum-
stances". The motion carried unanimously.

Senator Towe moved that the bill be concurred in as
amended. The motion carried unanimously.

There being no further business, the meeting adjourned
at 11:32 a.m.

2 7 :
42;144¢/é/\, yg44¢m§<
SENATOR EVERETT R. LENSINK, Chairman
Senate Judiciary Committee
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James C. SUNDAY
Y.
STRATTON CORPORATIGN.
No. 241-717.
Supreme Court of Vermont.

June 6, 1978,

Novice skier brought negligence action
aguinst ski resort for injuries, which al-
legedly occurred upon becoming entangled
in brush, concealed by loose snow, while
skiing on resort's novice truil and which
resulted In permanent quadrivlegin. The
Supcerior Ceurt, Chitteaden County, Wynn
Underwoud, P. J., enterud judgment cf
$1,500,000 for skicr, pursuant to jury's ver-
dict, and resort appoaled. The Suprenu
Court, Larrow, J., held that: (1) resorts
motion for divectad verdiot bused upon ws-
sumption of risk was property dented; {2)
triad court’s chiarge was sdequate on issuv
of assumption of risk; {3) triad court did not
abuse its discretion in denying resort’s mo-
tion for mistrial beeause two jurors und
alternate read headling of newspuper article
on case, one reed headline and bottom line,
one “skinuued through” article, one read
headline and two paragraphs and one read
phrase staling that presiding judge had
stated “frankly” that he did not think ski
area should be zllowed tu operate any long-
er “hiding behind” philosophy that ski acei-
dents are risk skiers assume; (4) no error
oceurred in denying resort’s motion for new
trial on ground that verdict was against
weight of evidence, since skier’s version of
accident was neither ineredible nor impossi-
ble, and (5) awurd of $1,500,000 was not

£excessive,

Aflirmed.

1. Negligence <105

A person who takes part in any sport
aceepts a3 a0 malter of Jaw dangers that
inhere thercin tnsofir as they are obvious
and necessary.

s
a- ’7 '_) ,-r :-:7 ——
-7,
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2. Theaters and Shows &w6(29)
In neglizence action brought by nyvie,
skier aguins

skl resort for injuries, wh

YOl

allegedly oceurred upon bucoming enige
gled in brush, conceided by loose sno
while shiing on resorls novice trail :m.l'
which resulted in permanent qu:tdri;;}egid,
no error occurrad in denying resorl’s mgtim
for dirccted verdict based upon resert’s
claim thut recovery was precluded hy sk
er's assuming risk of brush, alleged ;nh;.r-
ent dunger of sport, for, resort’s arguing ¢

to
Jury that its excellent grooming prartic:;,

so perfected as to render skier’s cliim o
brush in trail impossibile, did not sustain i
burden of proving skicr's assumption of
risk. 12 V.S.AL § 1036; V.RC.P. &)
3. Neglizence <==497, 195

Any chance of conflict between enm.
parative reglipence statute and defen.e of
primary wisumption of risk os an ahsolyte
bar to recovery is not existent; where pri-
mary assumption of risk exists, there i o
lability to plaintiff, because there
negligence on part of defendant to
with; dunger to plaintiff is not one which

defendant s required to extinguish or vara
about; having ro duty to begin with, taere
18 no breach of duty to constitute negli-
genee. 12 V.SAL § 1036, V.R.C.F. &)
4. Theaters aad Shows ¢=6{19)

While skiers fall, as matter of common
knowledge, that does not make every fall a
danger incident in sport; i€ full is due to ro
hreach of duty on part of ski resort, its risk
is assumed i primury sense and there can
be no reeovery: but where evidence indi-
cates existence or assumption of duty arnd
itz hreach, that risk is not one “assumed” by
skicr; what he theuw “assumes™ is not rick of
injury, but use of reasonable care on part of
shiresort. 12 V.RAU§ 1036, V.ILCD, Sl
5. Theaters and Shows <=26(39)

T negligenee action brought by novice
skier against ski vesort for injuries, whiek
aliegedly oceurred upon hecomning entan-
gled I brush, concealed by loose snosw,
while skiing on resurt’s noviee tred! and
which resulted 3 peemaneat quidiipleg,

instruction, which stressed acceptance by

-2
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Cite as 350 A2 1305

skier of dungers inherent in sport, insofir
as obvious and nceessarey, which informed
jury that negligence in tradl maintenance or
in warning of dangers was o proreguisite to
recovery and which expressly exeluded Tia-
bitity based upon any “guarintee” of safe-
ty, adequately instrueted or issue of pri-
mary assumption of risk.

6. Negligence =105

In order for “sceondury” assumption of
risk to exist there must be knowledge of
existence of risk, appreciation of extent of
dangrer and consent to assume it

7. Negligence <>13%(3)

Assumption of risk reed not be charged
at all where evidence does not establish any
case for its application,

8. Theaters and Shews <==6(39)

In neglizence action brought by novice
shier against ski resort for injuries, which
shegedly oceurred upen hecoming entan-
vled in hrush, concealed by loose snow,
while skiing on resort’s novice trail and
which resulted in perianant quadriplegia,
resort, which contendud thatl instruction

was not adequate to apprise jury on cle-

ments of secondury assumption of risk, re-
ceived more charge, concerning a\mnm‘")
of risk than it was entitled to, since, al-
though resort "had burden of proof on as-
sumyption of risk, there was no evidence
that skier knew of existenee of brush he-

f V.R.C.I. &(c).

fore running his skis into it

. Trinl <173

In negligence aetion brought by novice
skier against ski vesort for injuries sus-
tained while skiing on resert’s novice trail,
trial court did not abuse its discretion by,
after dismissing jury, hearing and ruling
upon resort’s motion for dirceted verdict in
open court rather than in chambers, since
trial court was not reguired to have antici-
pated that presence of press would lead to
production of prejdicial article, thut it
would be read by Jury despite constant ad-
mwnitions on subject and that such would
possibly influence  jury decision  despite
dear instructions on what they could con-
Bi(.llfrt

LT T IR e g i e 7

gy s e T

Db

16, "Tricd <220

Seervcey of  Judicial nctien can oonly
breed ignorance and distrust of conrts and
suspicinn concerning compatence and im-
partinlily of judges: frew and robust repori-
ing, criticism and debate can contribute to
public understandings of rule of Low and to
comprehension of functioning of entire jns-
tice gystem as well ws Improve quality of
that system hy subivcting it to ceansine
effects of exposure and § uh"" acenuntahili-
ty.

1. Trial =20
General rule is that triad should be pub-
lie, with chamber procecdings exeaption
rather than rule.

12, Trial <2301

In negligence acting brought by novice
shier apainst ski resert for injurics sus-
tained while skiing on rexort’s noviee trail,

presiding judpe did not whise

his (iiﬁ!'ﬂ_-;;nn

by denying resorts motiag for mitriel be-

cause two Jurors and alternate read head-

line of newapaper srticdle on easi,
headline and bottom line, ane “shinnmed
theough” article, ore read hendling and tw
paragraphs, and one reas p"lr'l"-lc stating
»had stated “freehiy”

that he did rot think shioaren shnuld be

that presiding nstic

allowed Lo operate any lonper “niding be-

hind” philosophy that =ki accidents are risk

skiers assune, sinee na prejudice nppenred,

13. Appeal and Frror <0730}

In reviewing trial court’s denial of a
defeadant’s posttrial motion to set aside
verdict as spainst weight of evidence, ques-
tion fur review is whether trial court has
abused its discretion o extent that injustice
would result from sustaining ruling; discre-
tion of Supreme Court is not involved, and
that of trinl court shauld not bz cxercisnd,
where different minds
to differe
C.P. 50

4. New Trial «=T2(9)
In negligence action brought by noviee
shier u(;:unst ski rezort for injories which

can reasonably cone
ent conclusions on evidence. V.R.

allegediy oceureed upon brconiing entun-

sed in brush, conecalod by losse snow
Al 1 -

’

e e e

- 447 e s e i B2

o ——— -

et d oA
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while skiing on resort’s noviee trail, and
which resulted in pcrnmm ntoqu ulnplu i
no erear oceurred in denying resort's mutmn
for new trinl on grouad that jury’s verdict
for skicr was apaiost weight of evidence,
since, in spite of testimony of resort’s vit-
nesses that they cither did not see any hish
at scene of aceident or that it was physieal-
ly impossible for such growth to exist given
resort’s careful grooming of trail, skier’s
version of huppening wes neither ineredible
nor imposzible. V.R.C.P. 539

15. Wew Trial c=75{1)

In review of a trial courl’s denial of a
defendient’s motion for new trial because
damages awawrded were cxcessive, verdiet
must stand unless grossly excessive, or “en-
tirely” exeessive, whare wction does not per-
mit exact computation,

16, Dimages ¢=132(3)

Award of $1,500000 to 2l-year-old
plaintiff, whose injuries resulted in perma-
nent quadeiplogia, who was predieted to
require 69 days per year of hospitalization
during his remaining 50 years of hfe ex-
pectaney, whaose offorts to complete his edue
cation were fraupght with inercedible diffieul-
tics, who could peither work nor father
children, whose eosts for requirad daily care
by visiting and registered nurses projected
Lo $R75,000, whose future hospitalizition
was $1,500,600, whose loss of future earn-
ings was $300,000, whose cost for required
daytiine attendant, projected to $500,000,
and whose mediea] hill to date was 870,000,
wus not excessive.

Sytvester & Maley and J0 William
O'Iirien, Burlington, for plaintiff.

aul [ Sheehey, Burlington, and Davic

Paul D. Shechey, Burlington, and David
L. Cleary, of Richard b Daviz, Associates

- ’ H

Inc,, Barre, for amicus curize Vermont Ski
Arcas Ass'n, Ine.

Dick, H'u'h" & Hull, Rathnd, and Pueol,
I'rank & Colling, Ine, Rurh..gtun for de-
fendant.

Before BARNEY, 00, and DALEY,
LARROW, BILLINGS and HILL, LI

LARROW, Justice.

On Febivary 10,1974, plaintiff) then just
under 21, wag injured while skiing as o
piaying patron on the premises of the de
fendant’s ski reoort in Strutton, Vermont,
His injurics resulted in ;“-"rmr(nt Guradrei.
plegia.  In the instant suit, he alieges
substance thet defendant nﬂ;_{lig::ntiy min
tained ity ski trails and failed G give notics
of hidden dungers. Trial by jury, dun
cd by both puart

resulted in a pladntify
verdiet for S1A60000 und judgment for
that amount plus costs. The verdiet wig
based upon a find

cthet defendant’s nep-

ligenee was 1097 the cause of plintilis
injurics. Defendant, by @t zppeal, sechs iy
the alternative: () reversal of the triad
e e, . . .

eourt’s adverse ruling on its motion i

i

directed verdict hased upon o

Lihption of
risk, and entry of judement in its fuvor
here, (IT) reversal and rewand beconze of
chvimed trind ecrors, Inchudine donial of o
motion for mistiad and crrors in the conrt’s
charge, (I setting side the verdict e
against the weight of the evidence, and (1)
remand for new teial because of ereor in
denying its metion to set aside the verdivg

as exeessive. Some of Qs cltims overlng
euch other, vhile others involve e thin

one asserted ereor. We will o 0dress the
several points in the order outlined.

(1) Motion for Directed Venlict

Defonduant moved {or directed verdiet at
the end of plaintif{'s case and rencwed the
motion at the cose of all the evidepes, In
substance, the motion was bused upon it
claira thut recovery was precladaed by the
doctrine of wammption of risk, asaeried o
have survived wloptiva of the comyparat,
neghioenee statnte (12 V.RA S 1038) wnd to
operate as an zhsolate bae in the fnstant

Casc.

[mportist Lo any corsideration of this
claim is the provision o VILCE. 8¢), em-
bodying the suletinee of what wos formers
Iy 12 V.S AL § 1020 Under that provision,
assumptinn of risk is an affrative doe-
fense, which the asserting party has the
hurden to “sffirmatively <ot forth and o
tablish.™ We note this burden bevaeze, in
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onr view, the evidence adduced by the par-
ties does not support application of the doc-
crine as 2 bar to recovery in the present
[N

Viewing the evidence in the light most
f.orable to plaintiff, he was a noviee skicer,
s iny on & novice trail owned and main-
tasied by the defendant. While traversing
the trat] at a spead equal to o fast walk, his
ski beeume entangled in a small Lush, or
¢ump of brush, about 8" by 207, some 3 4
fuet in from the side limits of the travelled
pertion of the trail. The brush was con-
cecled by loose snow. Unseen by him be-
{ore the aceident, it was scen shortly after
b himself and his skiing conipanion.

A novice is a beginner, the hwest clasiifi-
cation of skier, and wnovice truils are de-
and are more carclully
mined to ecompensate for the Jesser
At Stratton the trail

roin question (the Interstute) is the hest
nocintained of the many trails on the moun-
Defendunt uses highly sophisticated

strned o be easy

Usoof the users.

v pment and machines for this purpose.

Witneas after witness, employed by and tes-
for the defendant, deseribed the pro-
fures employed, all aimed at establishing,
ot that the clump of brush was an inher-
et danger of the sport as defendant now
asserts, but that it simply was not there, as
the plaintiff testified.  Each witness testi-
ficd that no such growth had ever been
ohzerved on the Interstute.

[ RERtENT]
Ly

In laying out the trail, every effort was
micde to achieve a “perfeet surface for ski-
ing" After eulling of trees, eluborate ma-

s moved everything, stumps and brus‘}

uded, from the Lr Al to a (‘hv-'c a “com-
" like a “fairway, ahso-
The surface was then raked
izor, and all stones over 37 were
retmoved by hund fabor. Sceding was
dene with ac “carpetlike” grass cover to kill
vier grrowth. Any other growth was cut
fuohuad or mower, even tall grass, hecause

e

,m\ i

new Surluu

then

Sl growth s considered a danger to the
Lovice shier. As a lust step the slope was
it can b Single

as they may oceur, were repularly

seaead Mus smmooth

da

'S
.3,

4 1 ' .
ceaeaed and ent, and regular rolling ws

O o B it o g 1 Y iy %o Pty . eee opier o g~ D e 3

carrivd out. The Interstate, 1o particular,
was maintained with the hest hase of all
trails, because it was repulaely used as a
road by all the company equipment, which
is radio coatrolled.  Truail culting went to
within one foot of the tree line, and the
packed arca was about 167 wide where the
plaintiff was injured. Que expert witness
called by the defendind testified that any
brush or shrub in the shinble portion of the
Interstate should have been Olimin:xti-&

At the time of the accident some 52 «ki
patrolmen were on dity, plas a trail crew
charged with ("w(“m” for hazards,
least 17 picces of heavy equipmeal were
available for use, plus other transportation.
Prior to lqﬂ, Strattan had widely adver-
tised reputation for trail

maintenance, “meticulous

“top quality cover.”

ity world-wide
grooming” and
The foregoing focts are emphasizad he-
cause defendant arpues that, in some ninn-
ner, this case is controlled by Wright v Aft
Mansfield Lift, Inc., 96 F.Supp. 735 (VL
1951).  In that case the Federad District
Court, construing Vermont law under Frie
Railroad Co. v. 'l'f)mp’{ins, 301 US. 64, 538
S.Ct. 817, 82 LWl 1189 (1938), but relving
almost entirely on cises from
tions, held that o tree stump, from eatling,
covered by snow on an intermedizte trail,
vas o part of the inherent risk of the sport
of skiing, assumed by the injured plaintiff
and therefore harring her recovery. The
accident in Wright cecurred in 1619,

[1,21 Of course, Wright is not a binding
deeision on this Court.
as completely significint that since its ren-
dition iL has been eited in our ducisivns only
twice, neither time with anvthing like gon-
Stearns v Segarbush Valley

other jurisdic-

Nor do we regard it

cral adoption.

Corp., 130 Vi A72 474, 296 A2d 2% 222
1972y, Murshall Town of Brattichero,
120 V417, 420, 160 A2 762, 565 (10400,

The simple fact of the matter 1z that the
general rute whieh it Joys down has wide
acceptanee, even by the plamtiff here. Bt
s apphication to particolar facts is not as
The peneral principle of Wripht s
that a person wha takes portin any spart
s tha

sitapln,

acerpls as amuatter of aow the e

e g e—ane —

At )

——

- A
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inhere therein insofur as they are obwvious
and necessary. We wre not called upon here
to puss upon whal dingers are inherent in
an ntermediate tradl, as in Wright, but we
could not subseribe to the theory that a
stump created by the defondant in o noviee
trail would be such a danger. We cannot
agree that such a stump would be, in the
language of Wright, a “mutation of nu-
ture.”  Nor do we subscribe to the theory
that the brush here in question is such an
inherent danger, given defendant’s unehal-
lenged t(btlmon), the buasis for ity whole
defense, that its modern methods of care
have made such a growth, within the trav-
elled teail, impossible. Arguing to the jury
its excellent grooming practices, so perfect-
ed as Lo render phdntif s eluim of brash iu
the trail impossible, may indved present an
is=ue as to its alleged neghigence, but it does
not sustiin the burden of proving an as-
sumption of risk by the plaintff. It is clea:
from the evidence that the passage of time
has greatly changed the nature of the WL
industry.  Unlike thoxe participants elo-
quently deseribed by Chicf Judge €
in Murphy v Q:cqnum(\ Amusement Co,
250 N.Y. 479, 483, 166 N.B. 193, 174 (]E)_)‘)),
heavily relicd upon i Wright, the timorous
no longer need stay ol home. There s
concerted effort Ly attruet their patronage
and to provide noviee trails suitable for
their use. This is the state of the evidenee
in the cuse tried below; of it wus
caleulated to show the brush to be a danger

Cardosn

nonhe

inherent in the use of a novice slnpc as faid
out and maintuined by the defendunt, Like
many other fickds, the “art” hus changed
vastly.  Defendant admits as much by con-
cedir in its bricf that “the stump that
injured the plaintiff in Weight may woll be
the bhasis for neglipence today in view of
improved grooming techniques.”  And, un-
like 1949, the here is per-
formed by the defendant itself, rather than
by the communal efforts of individuals, cor-
porations, innkecpers and the like,

maintenance

Many of our cases contain language that
is difficult to reconcile,
fine distinictions between assumption of risk

in discussing the

and contributory neghpence.  Farly cases,
of course, deul with the master-servant re-

nEraR

TER, 2d SERIES

Lationship, in which fiolh dovelopment ws
curtailed },\,- the adoption of Jaws relating to
workmen's compensating
defense, And fine dit
sumptlion of risk and

yand abolishing the
inction hetween oo

contributory pegli
gunce wus not important when either was
absolute bar to recovery. We v.'iH not
attempt an anuzlysis of all euses on this
point, hocause it would serve, we feol, ro
useful puv;mx‘e We huve stated the el
appiicalile to business visitors on premizs,
winch plaintiff here admittedly was, in G
rafuno v. Neshobe Eeach Club, Ine., 120 Vi,
565G, 872, L3 A0 70, 75 (1967):
In the discharge of its duty, {defendant]
was bound o use reasonable care to Leop
its premises inoa safe and suitible condi-
tion so thit plaintiff woubl not he unne
essurily or unrei

sonably exposed to d;m-

ger. IF o hidden danger existed, knoven
and net
reasonabiy apparent to the pluntiff, i

was [defendant’s] duty to give warning of
it to the latter,

he hud oo right to assume that the pien
i

to the defendunt, but unknown

In Lhm:- circutnstane::

es, aside from obvious dangers, were rea
- sonably safe for the parpose for which he

wits upon them, and that proper prrecau-

tion hid heen teken o make them so.
Plaintift. Garalino wes o softhall player,
injured wihen he stepped ina hole on the
diamond leased for wmusement purpases by
the dufuul'am Accord, Denoft v,
120 Vit 201, 135 A0 312 (195w,
have held th.x!.
Lowards its customers is in generad the
same as that of any husinoss. .S'[r"n'n»‘ v.
Sugarbusiv Valloy Corp., supra, 120 VL.
474, 206 A 24 at 222,

[3] There is no elaim advanced here, nor
coulil there he, that plaintiff expiressly as-
sumed any The claim is that the
brush was un inherent danger of the sport.
This is the (<lUI‘ull“'h. of, and better pat as,
a claim that
duty

Marvin,
And we

s aren's responsibility

risk.

feferdunt owed plaintiff ro .
with respeet therelo, sametimes re-
ferred to as “primury™ assumption of risk.
“In case of injury resulting from sech w
risk, the servint s denied @ recovery, not
because he hus assumed the risk, but be-

cause the master has not heen culdty of @
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Cite as 390
Carleton v. . & 1. Fair-
337, 519,03 A 462, 467

“l//ﬂ)u}c), 2"" Minn.

” Al

breach of duty.
hanks & Co, SV
(1915);

Springiose v

224, 182 NV S 826, 827 (1971 Muist-
rich v. Casine Arena Attractisns, Ine, 31

VI, 4850, 155 A2 00, 9 (10591 Se
Forward: Comparative Neg-
hgun\v‘ ut [.ot--By Judicial Cheice, 61 Cal.
[.Eev. 293 (1976). Cast in this terminology,
any c‘mx'u- of confiict between a compura-
afense of
primary assutaption of risk as an abaolute
bar to recovery  becomes  nonexisient
Where primery assumption of risk exists,
there i no lability to the plaiatilf, because
there is no neglipence on the part of the
defendant to bopin with; the danger to
pmmuf. is not one which defendint is re-
quired to extinguish or warn about; having
no duty to begin with, there is no breach of
ity to constitute negligence.

ne,

4180 Flonti

tive negligenee statute and the d

Defendant’s claim here with respect to
prini iy wssumption of risk is il to rest by
two terse sentences of Mr. Justice Feyaer in
Garalinn, 126 V6 at 574, 253 A2l
s

By alen urging that the plaintiff ausumed

the risks with the sport, the

defendant has mistakenly assovinted the
inpury with the plaving of the sport itself
wherees iU iz not. Bather, iUy the condi-
tion of the recreation nu\l provided for
the gume that was the cause of the inju-
ry.
(4]

Cotl it

supra,

inherent

a matter of
not make

While skiers fall,
knowledge, that
every fall w danger inherent in the sport.
If the fall is due to no breach of duty on the
part of the defendant, its risk is assumed in
the primary and there can be no
recovery,  But where the evideaee indicates

as

does

sense,

existence or assumption of duty and its
breach, thot rish 18 not one by

[n’.‘:i'lli{f. What he i
rut the pisk of injury, but the use of reason-
The

motion for dirceted verdiet wus correctly

“assumed”
X "
thon “assumes
able ce on Uhe part of the defendant,
dernied So also was the po-;i-{r}wl motion
0. v., which i
and not
bricfed for presentation here,

for mvolved the

wits separately
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(1D Claims of
(a) The Charge.

{51 Defendant argues first, with reapect
to the court’s charge, that it fatlad to deldin
eate adequately the issue of primary
sumption of risk as one thut
sidered separate amd aparet feary contribite.
ry negligence. We are cited to vo authority
whatever for this elaim, and coudd welt dis-
regard it as \n‘.-d»‘:qlum‘l.\ hricfed.  DBut we
have examined the charge in whole and at
length and pereeive no basts for the conten-

Trial I

SO

das-

must be ean-

tion. As we have pm‘-\'i(‘x”\!v noted, prinury
assumption of risk is really = uuctrin: ab-
solving a defendant from @+ By heeause

of the a*»c.xcu of a duty an s
precept is made clear end evident from the
court’s chargy viewed as a whole. The jury
was instrueted that Hability had to be bused
upon fiult, the reasonehleness of protective
measures L.tkcn or the Lk of them, and the
need for determining what  precautions
were comunensurate with the duty of due
care.  Accepiance by a skier of dungzers
inherent in the sport, insofar as ebvious aned
necessary, was stressed o number of thves,
and the jury wos elearsly instructed that
neglicence in tradf maintenanee or in warn-
lng of dungers was a proveynisite to reroy-
ery. Tne clewr purpert of the charge, read
as u whobe, reauired the jury to find, as w
husis for any plaintiff's \w~‘.ic1 a dety on
the part of the defondant and 2 breweh of

part. That

that daty,  Lishility toeed vpon any “puare-
anten” of safily wis expressly exeluded,
Reading the charpe as a whole, the

is not sustained. Pafon v,
t. 593, 600, 370 A 2d 215, 216
(1978); State v. Arbeitman, 131 Vo
602, 313 A2d 17, 20 (1973).

The second claimedd ervor in the churge s
not clenrly delineztod in its scope, either in
the briefs as filed by defendant or in the
exception tihen Lelow. At the close of the
charge, defendunt exeepted, fnter alia:

Sceondly, if assumption of risk is & form

of contributory neclivence, the Defend-

ant exeepts to the [ailure of the cort Lo
so charge,

climed error
Sawyer, 134V

L3 Y2l

aJ

Here, it argues that:
Fven assuming that the Trial Court was
not required to clirge Lthe jury as to

Frmn e O L TR ST v e e

e e

P
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assumption of the risk per e, the Court’s
charge was not adequate to apprise the
jury of the elements of sceondary as-
sumption of the rish so that the jury
could adequately evaluate secondary as-
sumption of risk as an aspeet of the plain-

L s negligence.

Notubly absent from the ebjvetion as taken
is any reference to the distinetion between
primary and secondory assumption of risk.
We could well consider thut the claim here
urged was not adequately enxtled to the at-

Ctention of the triad eourt under V.R.CP. 51,
Because of the importance of this case, we
eleet not to do so.

{61 Our cases hive soversd times out-
lived e elements of “sceondary” assump-
tion of risk.  There must be knowledyre of
the existence of the risk, apprecintion of the
extent of the danger, and consent to as-
sume it Garafano v. Neshobe Eeoch Ciub,
e, supra, 126 Vi at 574, 233 A2 at Ty
Killury v. Burlington-Lake Chumplin Chin-
ber of Commeree, Tne., 123 Vt. 256, 262, 186

Azd 170, 174 (1992). While we have not
cxpressly so held, in this aspeet it scems
now well aceepted that the doetrine is logi-
cally only a phase of contributory negli-
gence and that use of assumption ol risk
lanpuage is irrelevant and confusing in 2
jury instruetion on comparative negligence.
Bulatao v. Kavai Motors, Ltd., 49 Huewadi 1,
405 P.2d 287 (1965); Wilson v. Gordon, 354

A.2d 398 (Me.1976); Bolduc v. Crain, 104
\ H. 163, 181 A 641 (14962); McGrath v.
American Cyanamid Co., 41 N.J. 272, 106
A2d 238 (1963); Meistrich v. Cusino Aren:z
Attractions, Inc., supre; Gilson v. Drees
Lrothers, 19 Wis2d 252, 175 N.W.24 63
(1463).  Sce also James, Assumption of
Risk: Unhappy Reincarnation, T8 Yale L.J.

S5 (1963).

[7.8] AU the dements of contributory
neglienee were properly chavged by the
tried courrt, without ohiection thereto, The
general content of the court’s charge must
not be viewed pl((‘cmi' d, and as a whele it
fairly outlines the issucs bearing on liabili-
ty. Forcier v. Grand Union Stores, Ine., 123
Vi, 358, 806, 261 A.2d 706, 801 (1070). Do-
yond thh, a careful search of the record

360 ATLANTIC REPORTER, 2d SURIES

reveals abwolutely no evidence that the
plaintiff here knew of the existence of tha
und( rgrowth before running his skis into it
and a conzistent elaim by defendant’s wit-
nesses that sueh existence was, in fuet, im.

possible. .-‘.ssumptim; of risk nced net he
ch;u';f(‘d at all where the evidence does not
establish any ceme for its application ML
ford v. Doari Constraction Co, 131 Vi 219,
225, 303 A LIS, TG (194.)). Vith the

hurden of proof on sssumption of ris

“eontributery negligence resting en the de-

By
fendant under V.R.CP. 8(¢), defendant nus
well have received more charge than it was
entitled to.

We injeet one further comment, bocse
of various references by the Jefendant 1o o
cluimad “prejudiciol overndt Linpact” of the
chuarpe, and to several wolted vords ¢n-
ployed by the UL.I court in its rulings, We
have peviews! with care the 1004 naics of
tr;xnscnpt in this case, mindful that cvenm-
stances invoking sympathy sometimes, por-

haps unconsciovsly, injeet an elemont of
prejudice into a trinl. Certainly the phya-
cal conditiun of the plrintiff could wel
cause, if not Justify, such a rezetion. We
found, however, 2 trial court scrupnlons in
its rulings, carefully considerate of «) lega)
issues presented, p'itivnt and courtcous to
the partics. Any claim of Lk of impartiad-
ity is not sustainad by the record.

(b)Y The Motion for Mistrial

[9] At the close of plaintiff's cuse, de-
fendant moved for a dirceted verdiet in its
favor and asked that the motion be heand in
Although dismizsing the jury,
the presiding judoe declined to exelude the

chambe:

public or to consider the motion in cham-
bers.  ATter heariapg, the motinn was de-
nicd, with the presiding judge sfating the
reasons for denful at some lopoth

sulting frant puge article appoarad in the
Burlington Free Press, howellingd “Bulins
May Browden Liability of Ski Recorts”

Two jurors and an wlternate read only the

/.

-

o
¢

headline, one read the Bewdiine and bottom
line, one heooartiel:,

“stimuaed through

-

one read the headline and two paepraphs
In the middle of the artivle, scen by only

Dosmes
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pne jurer, was a phrase to which defendant
That phrase stated
that the presiding judge hid stated “frank-
Iy that he did not think ski areas should be
allowed Lo operate any longer “hiding be-
the philosophy that ski accidents are
a risk poople assume when they go skiing.

particularly objects.

hind”

Defendunt claims an abuse of diseretion
in not hearing and ruling upon its motien in
chambers, iu the first instance, and in dony-
ing its motion for a mistrid in the sceond
instacee. We find no reversible crror in
either respect.

Defendant's argument on its first conten-
tion mizht well be termed an cxercise in
hindsight, imposing upon the triel court a
duty ta anticipate that the presence of the
press will lead to the production of a preju-
dicial article, thet it will be read by the jury
despite constant admonitions on the subject
at cach recess), and that it will
inuence the jury deci despite clear
ir<tructions on what they muy cousider. It
sirains the fine line of logic when defend-
art argues that it need not, itsclf, antici-
pate syt “untoward development” and
for scquestration, but that the court
and retire

{given here

“Iston,

Vodn

foresce it w chambers.

{10} 1In general, we agree with the
statement of Mr. Justice Brennan in his
opinion concurring in the judgment in Ne-
brasha Iress Association v, Stuart, 427 U.S.

349, 887, 96 S.Ct. 2791, 49 L.Ed.2d 683
(‘.-n(;), applicable to civil cases s well us to
thi- eriminal cuse there involved:

Scerecy of judicial action can only breed

inorance and distrust of courts and sus-

picion concerning the computence and im-

partinlity of judges; free and rohust re-

porting, critivism, and delate can contrib-

ute to pullic understanding of the rule of
ol the Tune-
the entire erininnd justioe sys-
vell as improve the guality of
that sys!«;m by subjecting it to the eleuns-
and

few and to comprehensi
tioninyg of
tem, as

of exposure

g elfects pubhie

acenunlabifity.
Ly
the poenerad

We apree with the triel court that
should bhe
public, with chamber procecdings the exceep-
than the rule. Vermont stal-

rule is that trials

Lion rather

o e b o < Y P R g = T P S e G P+

utes favor public availibility of eourt roee
ords, so that the filing of a written ruling
rather than an oral o coutd have produced
4 V.RBAL §8 65324, 643,
And the trial court wias entitded o assame

that the jurors would

the same article.

not diveepard Qs ro-
peated instructions relative to publieity of
proceedings.  Mainiori v Melellan, 125 Vi
137, 211 A.2d (1963).  The ehimed
ebuse of diseretinn in h'c’r“\g the motion
and ruling upon it in open court does not

DR
Z3Y

appear.

{121 The demiad of
for a mistrind is cqually sy

defendent’s motion
sportable -
sound exercise of diseretion. Abuze of Jis-
cretion must appeur to justify r-'w'mn\;x!.
Marshall v, Usnited States, 360 US xn,
312,79 \( LWL AL 2 1200 (lf!'»i‘-_};
Woodhouse v, Woodhouse, 9 Vi S, 108,
1:‘-5‘) AOYOR, T Q0N Frasers v Blanehiaed,

3 VL 136, 140 46, T3 AL 685, €00, TS AL Ty
(1(;)0), Town of Feachian v. Car
515, 51819 (14, Since
voives lntitude, covh case must urn oo its

s, with carceful notat what

t(.", 21 ‘v't.,

diseretion in-

ion of
For this reason,
defendant’s velivien upon Bellaws Fulls Vil
lage Corp. v, State Flighway Bn'v.l"x{, 123V

spacial fue
action the trinl court took,

403, 190 :’\.211 695 (1953), 1s misplaeed,
There o news arvticle referring to the
“State’s welshing on its given word” was

read or discussed by cight jurors, and a

private view wus tiken by one jurer. The
verdiet was set aside by the trial court, aned
its action was affirmed, the
decisions in Fruser, supra
Puacia, supra, see wore in point.

It our view

n Fra-
ser, we sustained a refusid to set aside o
rewed an
improper article, but it did pot : 'p}n ar they
had formulated an opinion, v Town
of Feacham, we refused to reverse a dem;z!

re i letter, pot in evidenee,

verdict where two jurymen had
And i

of new triad whe
Lad gone to the jury with the exinhits, no
e
stance of the lotter hadd been brought eut at
trial,
the

contrary to iz

projudice being shown beeanse subs

No prejudice was n‘:u?:: Lo appuar in

prstant cnse; and defendant wis pol

b {rom
the

(R

1t>\‘t‘r'.in'l, prect tude

showing such prejudice. Advised by
o H

court that 1t would “do wintever

atwd Town of

L

[PV

o e B A A et

o a e
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for the defense prefers in that aren

wiil do whatever they want
eleeted to eonfine itseld to a single inquiry
about how many jurers had lm)n\! at the
frout page of the Free Press. This elear
election, coupled with repeated cautions and
admonilions to the jury by the triel court,
negates any possible resultunt prejudice.

defendant

We have, in addition, compured the news.
paper artivle with the instructions deliverad
by the court to the jury somme days later.
We perceive no inconsisteney between the
two.  Apart from the use of the rather
strong terma “hide behind” the reported re-
murks of the trial judge bear remarkable
stmilarity to the charge subsequently deliv-
ercd.  Given this consistency, and the ap-
proval we have hereinabove expressed of
the chorge itself, we think the trial court
was quite correct in its considered  judg-
ment that prejudice was not made Lo ap-
pear and that the verdiet wis not suspeet,

(Y1) The Motion to Set Aside the Verdiet

13] As with many of the issues in-
volved, which the parties e carefully and
skillfully briefud, there is no substantial
disagrecment o to the prisviples of b
goversing review of defeadant’s post-teial
nwlion to set aside the verdicl o5 against
the weight of the evidenee, V.R.CP,
preserves the former pr;n»i‘«‘e. The ques-
tion for review here is whether the triud
court hius abused its discretion to an extent
that injustice would result from sustaining
the ruling. The discretion of this Court is
ot involved, and that of the trial court
should not be exercised, where different
minds can veasonably come to different con-
clusions on the evidence. O'Hricn v, Dew-
ey, 120 VL 310, 348, 1453 A2d 129, 131 35
(s .»n) Ruscell vo Pilger, 112 VU 537, 559
52, 37 A2d 403, 411 12 (1914).

[HJ Appellant argues cloguently about
the need, in our consideration, to “discount
the mwanifestly fneredible or physically im-
pezzible”  The principle is « sonnd one, hut
we catinot accepl its application, A;:;un:u
two reasonubly eonsistent versions of the
accident, from plantiff and his eomprnion,
defendant marshalled o number of witness-

SPORTER, 240 5081ES

e s o anp e T T s e -

es who teaied, i generad, that they ¢ithe
dul net see any brosh ot the seone ()f the
aceident, or thad it was ;.:‘-'cml\ Iios i
ble for such prowth o exist given dufead-
ant's careful grooming of the Intorstat.
trail.

Quite apart Trom the usual opportuiity
given the Wrinl court to oheerve a witne s's
candor and reaction, numnarcus other mnt.
ters, appurcnt from the record, preclude
adopting deferdant’s version of the aedis
dent in this Court as 2 matter of law. Tix
principal export witness purported Lo gudi-
fy in so many differing fields of expertise
that some of his testianny could well hiave
been excludad. Some of hs conclusinns
were badly shuhen by erozs-exuminelon,
Scven members of the »ki patrol, defund.
ant’s employews, gave remerkuhly sinlo-
versions of th- phyeie
measuremoents were loeking, and the toreain

al setiing but el
of the whale vecldent seone wis rolipowl
edped by defondint to have boen Changod
the following summer, with the involved
boulder vanizhing, never to be identifisd
again. '!hc ski patrol testimony wis ala
hudly damageed by rejection of their oo
entrivs on aechlont reparts, deniad of o tron.
seribivd stitemant, nonproduction of reports
thuy claimed Lo have fitad o the regulir
course of baciness, and adnsission of o greowp
“pow-won " Ly prepare thedr testimony just
before trial with abl present.

We have alroudy reviewed at length the
testimony presontad by the plainti®f) and s
repetition would serve no useful purpose

His story is not, in our view, anythirg ap-
pro'whim* a phywical impossibility, and we
an eusily understand the reluctance of th
jury to acer pl the type of opinion «*\';-'-(-r.-'-w
provented to diveredit il Noteworthy is t:
testimeny of o photogranhile expert U::z

1

infra-red photopraphs proved conclusi el

the absence of any growth wader the
but Ty wlmissie

they also showed s grow th below the snow

100 eruss-examination that

where two trees atd a roek projeciod chove
it.

The evidence ditd not convince the Jury
that pldntiti™s veraon of the huppenioe

was cither inercdibie op mperssibie. Fven
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ghsent the opportunity to ohserve the wit-
nesses involved, a review of that evidence
aalls far sbort of convineing us to that
Jieet. No crror appears in the trial court’s
deniat of defendant’s motion for a new tiiad
on the ground that the verdiet was agrainst
the weight of the evidence.

( [\') I)«'ln)il‘(:'ps

[15.16] Remaining for ocur
tion is the only other issue raised by defend-
ant on appeal, the denial of its motion for
new trial beenuse the damages awarded
were Again there s little dis-
pute ubout the app licable ra'e of lew; the
verdiel nust stand ualess grossly excessive,
vhere the action

determina-

(‘\j(‘L‘\‘\'l\ <.

or “entirely” excessive,
does tot pernit exact computation.
v, Baraw, 127 VU315, 322, 248 A24 725,730
aueRy;, Wiiford v, Salvueei, 117 Vi 445,
5, 95 A4 37, 40 (1953). Although de-
in the pejorative, leaves this mat-
und instinets” of the Court, it
contend thut thix is the
And upart from the fact that it is
nol true, its statement that our ap-

fLmn nt
ter to [}m Han
]

does ol seciously

read test,

peihate review has not encompassed verdiets
in exeess of $65,000 has no logical conclu-
This Court does not operite in a
vocuun and is fully aware that most major
cases are sattled rather than litigated, ci-
ther because of perceptive realization of the
kuzard involved or limitations upon insur-
wrce coverage and other assets availible to

meel poelaim,

Nt

Without belaboring the point, this case is
one involving almost ineredible diumage.
Lrsoring any compensation whatever for
pin and suffering, the amounts nvolved
are far in excess of the verdiet returned,
We dn not propose to evalunte a course of
treatinent involving cirht operations, eomg,
and severe drug reactinn.
aree of physical care involved, by
eos, tukes 3% hours each
Trhere wre problems of urinary and blood-
S and

fnere s prapensity to bladder stoses, and

Intensive eare,

The du

marning.

micetion, spastndic  pain.

woneed Tor all kinds of special cjuipment to
i i

prferm the few limited bodily funetions

i

sining to plaintiff in his quadriplegin

Serivii

A film of his typical day was shown the
Y1

jury without objection. Some € days por

year of hospitilization wre prodicted during

his re_-maining

lis ef

50 years of life expectancy.

forts to complete his educatiwn are
fraught with incredible diffi-nltics; he can

and he
Wit hout

sipport-

neither work nor father
has recurring fits
financial loss, the verdict would b

able.

chiklren,
of depression.

Sut the finuneial losser invalved are also
of s
required daily care by regrs-
tered nurses projeets to more Liean 3875000,
Future hospitulization, even at
rates, approximates TL500000 . Lass of fu-
ture ¢ DG One

-
than 84
[SIRIATH

tagoering magnitwde, In round fignres,

visiting and

present

arnings is moe
mudication alone has @ projucted
FOLAN0. A required dayviiow
$3.60 per hour, comes to over
Meadizal bills o date g

efendant did not even
vert any of thise eatimaates or the medien]
evidence. Without any projected inflation,
arguably offzetting reduction tn pre<crt
worth, financial loss to the plaint
ingr alene, 1s twice the

turned.

atterclant, at
SO0, 000,
ST0.000.

T L
prenImnas sUL

allempt to intre-

I, stamde

wimost \cri‘.xct ro-

The argument that the original ad dun-
num was only $1,250,000, and that this fuet
should influence the court’s judgment, has

little weight. Amendment, as done, was
permissible.  Dupona v. Benny, 130 Vi 201,

233-84, 291 A1 40%, 406 (1972 Apart
from the manifest unfairncss of permiiting
a party to be bhound by the judgment of his
are mintful of the one year
statute of limitations here involved, a spe-

counsel, we

cial treatment aeccorded the sl in-:!u%ry.
12 V.SA § 513 In casos like this one, any

aceurate det u'mmu:ii»n of peopretive dion-

age during that short pecind may well be

impossible,
The verdiet the
judgment, cannot be sabl Lo be excessive as

bolow, and resulting

a matter of Low.
Since no crror hos heen mcde

the entry must b

to appeuar,

Judgment affireed

R

i
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weeks after broeding Ttswas the peartice which clhahn was divdlowed oy
of the pluntif during those yuavs tooal- 1900
Tow the pios o run with the sows for &l

P eyt lae afrar Tieely and P at
(WO Tontas SITer LiTIi ana il sen

WUS TCps

sowy as puckers.

OV
ua:ully sell for about §2

income tox

T agsets within the pr .
dred then prime hass, but they () of the Tniernud )
weigh conslderaliy wove thaw prine 8. The sald 40 rous, the « ;f'_ .

5. During the year of 1945 the plidi- was reported by the plainGfl in
W woll 34 sows for the net sale piice of  Lieome ta- did omdi: e
3205183 At the time of sale the sabl seets within the ‘ukr.,ﬂ'lﬂ\ af S
sers were apparcntiy WL years ofdl The (j) of the Tvt nd Kevenus Ce
seiid 31 sows were uwied and handled as,

. . (,HI'-:H'-'-\. ()f ]
and for, brevding sows in ascordans s with
praciice of the ) That this Cnurt has junl
woribed. The p the subject mattor of this o ey
retan for 124 par tievete wider the provi’
constituting capital ass Y pro. Sectinn 1346 of the Tevised! ‘
visiuns of Scctisu 1 Tnters 1 78 ULSCAL § 1206,
Revenue Codle, SN
L() te Ltw” of Totes e
h
Y coniegied
response to e ploinnif poit o 3 Thar the ;
tire said Col Llitional income wx for g1 ant G, 1 :
thic year of wnoof SR L 21 Lt fere '
s of
O
e Ea
sows were approximately 1L years obl
The satd W) sows were uged .zml handled as,
and for, breeding sows in :'.c:ord'l" ¢ with  WHEIGHT et ol v. MIT. LA RAR RN
the practice of the plaintift heretofone de- lic., ot ol
seribed, The plaintifi in }us Income tax Civ. A. No. 101,
return for 12 treared the safl sows 2 Uniitod Soatms Ihisteict Cost
capital a-sets within the prosisions of Sce- 1 Vermont,
tion 1171 The Caollectur of Jnternal April 16, 1971,
Revenue for the Distiiet of Towa duncd ’
hat the said sows i not constiane o Actien by Uloriva Wiizht anl o
iial assots within the provisions of s prainet M Mnnad LHE dee, M
Section, o oresponse to sak n.-\m_ Jote, h.w_,_m :'%n.-\,-‘_.__‘d.-z-y.‘vf-"".!'_.
pladetiff paid to said Colleuio -~ . ;‘];:‘:‘::irsilI:;':qrf..“.v!;.‘:,}[‘;)rv-“, .
rax for the year 199 Lo the swa of SHRLNY th (_l“‘[.h‘_:.“m of Tl pliris s
ther with p:‘n:-w;f thore ! Wi thres defon Tonts Ald o gafion o
S2224 The plaintiff n Pt VRE Tier Disteirt Coner, 10
proper it Inv orelun Jo held ahocmee of e
of $HHb19, plus $22 hgers axistiag ot skioteall which o -




Citope 20108

cuoe on part of defenduanty vwould
. .«,ns:\e‘cn and corrected, piain i, in hit-
crponvecaverad stnap wig evely aceept-
sadanger that fohored In ogport of skiling.

dgment for defendants,

veglinence €232(2.4)
Witenes

s prenvises

of one mnkes such use of an-

as the owner miends he

cor such as hie is reasonaldy )n;\tu:o-:l

Cerstanding that owaer ntendad, thai

eier on the

invitation o

and shows C=601)

Whore hotel company and Sk Lift con-

coeared and micinta 1""1 shi 1r:uls 03

e, and for

case Ly petieral pL' their

al gain, pluint fer hshind
. [ o‘f lift and Lotel companics at
-soplaint \1 huslavnd svere skiing on

I ofractueed a leg as rosult

HOW-COVelew ree

¢r; and shows €
Vihere defendant
Cendatifls to top of I'

rremises a

‘r

Tecor

copen and had signs oa Hs prop-
oo of giving plaiv i a chelce
i

s, and once on trail b

for P xll
A .
duwa
1o trail,
“of which was on land of defendant
Vooapany, which trail hotel company
swabitained for years, and reason for

Ao ;n:\:ntiﬁs were invited o

being open was to financially
sit hoth lift company and hotel come-

~owed plaintiffs, invitees

o

fanges i trails which rease

s person would have forceen and

2 C2105
Uie whe Lekes part in
bere in it <o far
S ob»xuus and nocesrory.

BRI BENSE AN hlul mn

-mm s oand shows CR3(Y)
: Ted to
oper-

daintiff, an invitee, ascon
sUmnntain by the uze of B liit
k aind while
owrnid by
cuthided with
stiup and {ractored dinr

defondant 11t company
Senoteatl located i fondd
Lot hotel

ecrad tree

company,

‘rected,

b=
-t
s
[
“9
Va!
-1
7
-

leg, i :«h»«-ncc of cviinae ol any danger

Ciattrior g' 5
eXislng wWiti
of delend

{ Teason ~.H« privionce en port

(AR Y] ;H‘/n COr-

oy mavesed

stutip, wos meicly oo f’:m""r that

inhered 1n sphort of and defondants

Wre not i > for hier fup

—— s e

Justin Go Cavannest wod William TL
Comney, Spr for plaintiis

Florine Wiight ard Tobert BOArigh, T

MeNam & Lareow, Burhacton, Vi,
Frank G, Sterritie, Neww Yok Ciy, for
Mt AMans 0 Lilt, Tue. and

feld Tlotel, Tea,

This 1= an achion for daeaee

from o skii

Y

and Robert }.
wife, ol §
Mn.nsﬂrf i
Inz, o
Inc.
the February
Court, Iutrict
cliss Enl of the 3 asl
three defendants Bled a moticn {or 2
rect ‘

perr iarek
R TR

Ethe B0E

plaintify

di-

verdict,. The motion, in cack -
stance, i.\' herehy gronied,

The plaintidf, Mes, Tlosine Weighe, in her
comipla alleged that on January 23, 1949
she was skiing at the Alw

Veront;

?

Mansheld sl
that she had
aid the requived foe to ene of the de-
fr.u..‘.‘ll‘; Mt uf....\f(f\

callnd Lift;

area in Stowe,

with a suow-coverdd

thorchy caused a swlons fraciure of

Tefe leg

The evidonce vicwesd i the bt nrast
favorable to the pidand revented die fol

Svive, Ve

Ioveiner silundion,
of the spovts ar

.
castern United Sttes, The aren of

AN }‘:

Connt 0ne \-"'ui_f. i

of the

furge
1
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A Mawaficlt i oa snow bowl Ta ac,
t an of the ard i “There is aleuys
sow i Stowe, you kaow”

Lift, Tne was a Vermont corporativn
which owned o continllod land renning vp
Mu Mansficld on which it had ere

modern chair hit for skicrs, the
saif being butter than a mile long.
In Junuory, 1909, those wha dosired
ski down the trails of Alt. Mansfeld in thu*
arca purchased a ticket at the battom of
the mountain where the Hft commenced,
the ticket costing 738 for a single rida up
the mountuin, Afrer purchasine the ticher
the prospective skier stoad in line and
i

the skier’s tura came, sat in the ski chair
generally with skis on. The shiar was then
& y

hoisted better than 2000 fect above the
t

clevation of the bottom of the ski nl
depostted at the top of the ski lift at the
top of M Mansfelll At the top of the

skt Iift, there was what is known as the
Octagon House, made of s.‘.f:, in which

was served refrost dalio in which

was a blackboard or h" toon which were
listed the put icular trails which were apor
There were also locaied in

il . PP N . -
this gene r.ll arcicat the top of the 1ift

poimnting to the startivy points of various

tr"i‘s down the tountain, cach trail hoaring
2 different name, such as Nesedive, Ski-

muister, Toll Road, cte. DMost of these

trails started on fand that wuas owoed or
controlled by Lift, luc. As these trails

wended thetr way down Mt MansCeld, they
twisted their way, on vcocasion, onto Iﬁ;w_m
owned or controtied by others, Dofendin

Mt Mansficld Uotel, Inc, hercinafter C:'.In:d
tHotel, Inc, at the tima2 of the accident,
owned and operated a hatel which at tit
time cared for approxiinutely 20 gucsls.
Most of these gues i
metster trail, as

came
3
t

,,
fod
[¢]

by b
=
=

Pt

kin
I .'"1 chd, came onty fand

'l'hc Skimeister trail Liad been in opuration
for muny years before this acabicit with
the full knowleloe and approval of Line!
Jne. The trails were areas clv"rod d-m'n
the rough mouninin side of Mo Manshcl
by cutting teacs, by 1LII" st and by othe
methads, The tratls are of varying w
some trails boing mach niore creoked thu

others.

sHLerinng
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total bindger
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L80,0 OF this, about 81,05

A0 W

1.';] s by the

It was the
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The duties
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WZRIC

yept their eyes open for any ursafe
‘ons that appearcd on open trodis. If

L2 WOTe &1y, patrol nmiermbers took steps
Pt \,i{‘- pr()pc‘ J."nll Z ﬂ;l"*'- or "\[‘O"‘\‘X'
rds or notificd oficinls of the lift
were was a dongerous spot at acer-
slace o a certain trail 50 tnnt steps
1 b token tmmediately either to erect
Ceer warning notices ot to close oft the

The main purpase of the members of the
sarol was to be available in case of
ary to any skier. Ski patrel mom-

+ were trained in fiest aid and had
~ment staged at various places on Mi

i of removi
ely and expeditious
-prton of thie mountain and 1

cers saf

,
Lt aceompaniad by Moo Abroms, went
< Fayston, Vermont, where the Wrigles
5k \\n."‘.z‘.g at this time, to Stowe,

, for shing purpases. M Wrieh

canoeapert skier, havie been certified

o, aud was engoged as ooskiin-
“ar at the Mad River Vailey ki

st Mrs, Wright had been siiiug for

s and had taken lessens from her

ndoand others. She wos pot what

“wnas an expert skier, but was in
115 gencratly termed as the intermediate
Jass. o Mr. Abrams was not oas good
“eroas Mr. and Mrs. \\’r-ght, but was
ly able to megotizte mtermediate

he day in question, this party arcived
: fnm of Mt M n;(’eid arcund ooon.
wWright and Mre, Abrams purc

e

=it for 75¢ apiece to 7is
tansfield en the ski
3 a professional was

ot required to

K 'i;‘;ct This was o courtesy extemnds
< the Uit to professionnl shiers. In
ne, the party arrive!l ut the tep of
sficld via the Lift. Mro VWweighe
what trails were opon and

vent to the start of the

Prail, Tlhe Toll Road treil down
teld 1s a gravelled road used hy
Totiles during the swmmertime, Jx

= four iles in length and one who

gous down the Taoll 1.l 2!l tha
cotites out at H
tiie botino o
the 1ift, has (o eit
Thiz Toll Load is : e
trail. The party shicd down the Toll Rond
until they came to a ont he o

Roud, uown as the 30 Avenney Cuiofl
The pacty then brracd ot rf:.v cnt-off ard

heocut-ofl untit they arrivid

V\\.rig;*[ wehd
wise o1 a g‘x\':',:i
would core up !

Abrams tiie same. The first 4t
these tratls on Mt slichd

ful, The party then got back anto the

i,
avadn Mrso Wright and Meo Abrans pus-

chasting tickiets {or 75¢ and wers ennveyad
ta the top ¢f Mx Man

tonuce more., The
three of thur sturted ouce again dowa
the identical route they hud thken cu the
first desecnt; down the Toll Road to the
Sth Aveine Cut-off, down thz 5ith Avenne
Cat-off to the Skimeister 'ul (‘.w.vn

Skimelisger trail Lo the

the open shepes. The
15 just what tl . a cut-ofl
from the Tdl nd treil to zuother trofl

novice tretl

other bund, woy

The sceod trip
down the
eventful

Then Moo Wreishe, o5 wis the procedire on

ST ier e . ’
icd Jdown chout 129
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fect or so to within sight of the head of upan Stowo Mo .
the T-bar lift, and also within sight of the 'l'l!cre:'\ru:, “ mruci'\d vc:‘dict LT
hut called the Christienda hut, which i fendantls part is granted.

lecated near the top t’tl\ T-bar lift, e The situntiom is different

stopped and tivned arovnd and watehed his regard to the Lifs (,om;:;uly
wife come along. As Mre Wright began Coppany.

to approach him, she woent into what is
kiown as a ssow-plov. This is a proceda
used by skiers for stepping. It cousists
of turning the toes in to about an angle of

[1,2] In the eyes of the Ta
tiffs were invitees of i
Companies, Whenever o

1 i
. £ another’s premises os ¢
30° cach and putting nare pressare on the of another’s pre > :
SRR T N
inside runncr of cach ski.  As she was b¢ siallorsuchias heds vensanaldy

. 1 nde ;b e
sunw-plowing to a slop, she swhiniy il M1 e standing thet the owne

aid began to cry out in pain for help,

Mr. Abrans, i the mosntine, was standing the land 0‘( anotier. Wonl v, T
at the spot they had It He thon YE 591430, 20 A0 69,

skicd to the spot where Mlrs. Wright had
faiten. Mro Wright reshed up from o 1o the top of the dife
or PUOmies a rc::u".‘ as

this 1s an buphcd nvitation o o

'_}mw(l,

’-~1‘

iy e PV A | -
I. e C"]f:;).'vl‘\f SIVIDSO e o ‘:,

spot 1520 feet away.  Sho 't!y a m

- o X 2 A
ol the ski patrol arrive .I with a tobo nn;,' cnen nnd hed
Mrs, Wrighe was in g e.nd e of

clito the tehogoan, ticd onto of U’Ii”, i
. R [ "
and thus taken down to the foor of the Traill Onzeon thet
:

w the mramtaing, the g

mountain aud thence by auwomobile to th
Morrisvile Hospitil onta the
was on fand of the otz Compony,
tral the Jow! G
for years. Indecd, the

e trails wentioned

anier

The trail ut the point of the accident was
of good width aml was more or less fevel
land. It wasu't harzardsss or stecp in
any way at this spot. No stiunp showed

it G

ity benelt bl o

Tarel Co

above the snow.,  Thore was a smuooth
snow surfn Indeod the Shinmeister teail
had ample snew.  The witness Alraws [3} The duty owed the pln
testified lx.t at the poiat of the plaintifl’s  vitees, by cach of these two do!
full, he got down and brushed the st !
astde with his hand., Ife then foun

oY,

woowas ta advise than of auny danje:s
a  reasovable prudence wondd Leve o

10
1
L

stump 4-5 inches high from the ground—- and corrected, Slatiery vo Moera 10

definttely a2 cut tree—mno jogeed edges. 2 Cie, 1861924 134, 130,

From the evidence one uu’u infer that it Brods a sport; a sport that e

was this obstacle that catsed Mrs. Wrighe thousands of pooule; 2 sputt that r

e, 8

to fall and breal: her Icit Iag. an ability on the part of the skior $2 200

From this recitation of the facts, as himself or heeself voder varions o
vlaty,
plaintiffs, it is appoarent that there is no  structions, coruers and varied oo
evidence of any noture t‘r.t connects the
defenlant, Stowedamield  Association,
Inc, with this case. Su:,.g Mansield Ae-
sociation, ITne. neither owned or controllod
any of the land on wihich thix accidont
huppened. It was nwerely a promotional
caterpitse for the Stowe Mansfield avee. ice, con Lo of infied

viewed In the Light most favorable to the  stances of grodle, bon

Sceondly, 1t regmice:

the part of the hir

Cricsnns

copg

bt:ow, ray

Indeed, the plaintilts el no clabim, that crustinay be eneonntored whore ofs
as the cviduing Ls, there is Liahlity N e T R N R

B T e R D O n e L Tl T aE VO LU IR PRI




andet 2 thin cover.
e of cut brush can trip

pdlie of a turn, Sticky snow nay

‘ v a fast ronning surface without waorn-
conaitions may cha
was, a short tine bul re,
ith a soft cover en 2
oy fairly rapidly become fillad
pots and other manner
hazards.

».‘:J

'
t

e 1

4 The doctrine of volenii non fit
Oue who takes part insuc

‘-
h

.
the dangers that ehes

ey are obvious and necossary.

gons ice skating ou a rink
ordinary risks ol' the spoit

=.:c~: mequalitics of suvface. Qb
ermaylvania Sports ’H‘l Titer-

Pa. 62, 535 A2 7:7/) TG

,
Uy, Vaa-iebion Anucment Corp,
NOYL O30S, 127 NUEL 2400 \fc”"u"fv:::;'.:

wma Corny, WE Neb, 70012

+

Lo, 614 Ore wle gass &

here init sa far as they are
sary.  AMeCGraw v Dis-
hin, 3 App.D.C. G35, 23 LA,
.-\ passenger who I‘i“-A":‘» on
ay ard fails off, throngh 1o
af the x‘:\mm_\' iy ot

nicced him-

e ¢ the
:,['lu e

of receiving the sceasation coused
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;
Date Bill No. ¢ (— Time ., /£~
NAME YES NO
Lensink, Everett R., Chr. (R) %
¢ -
Olson, S. A., V. Chr. (R) o
Turnage, Jean A. (R) -
O'Hara, Jesse A. (R) e
Andefson, Mike (R)
Galt, Jack [. (R) e
Towe, Thomas E. (D) o
Brown, Steve (D) o
o
Van Valkenburg, Fred (D) 7
Healy, John E. (Jack) (D) e
7 =2
Secretary Chairmman
Motion: uﬁd ,/?1,-;»’7"' R N N RN e T . /

(include enough information on motion—-put with yellow copy of

camittee report.)
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President:

House Bill No...360

having had under ConsSideration .......cccocviiiiiienniic e e e esesesnieeenaresnsevnnsesnsesnanenneesscnenenes. BIL NOL LSRN

i

1.

F&espec;fully reROFt @5 FOUQWS: THAT . oveeereermeseresseeszesneossmessessoessensosesesessersnennneen b O SE e Bilt No...060,.....
third reading kill, be amended as follows:

ritle, line 5.

Following: TLIBEL"
Insert: "OR SLATDOR®

2.

7itle, line 9.

Following: "AGAINST®

Stri

ke: "ALL RUT ACTUALT

Insert: SPULIITIVHE®

3.

Title, lines 9 and 10.
mRMI

Strike: TARID IN DETERMINING ACTUAL DAMAGES®

5.

Page 1, line 185.

rollcewing: “the"

Cirilae:
Insor

: "libelec”
: “defaned”

ROAEE

- HASS

STATE PUB. CO. Chairman.
Heiena, Mont, ’ .
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Judiciary
Comnittee £B 6460

€. Fage 1, lines 29 end 21.
Etrike: "libelcus cox®

7. Page 2, line 17.

Following: ‘brondcast ¢f the”
trike: "likolied®

Insert: “defamed”

2. Page 2, line 18,
Follawings "not”
Strike: "libelocus®
Insert: “defomztory”

%$. Poge 2, line 22.
rFollowing: “through”
Btrike: °3°

Insert: "47

10. Page 2, line 25.
Following: “broadcast”
Insert: “complalned of”
Fcllowing: ‘mistake”

Gtrike: Tor rmisapwrshoncicn”

1. Page 3, line 5.
Yolliowing: “ef®
Strixe: Tany”
Insest:  “punitive”

2. Page 3, linres € through 8.
Following: line 5

SGtrike: lines 6 through € in thedr entirety

- x =
Insexrt: -

And, as so amended,
ER CONCURECDD X3

STATE PUB. CO.
Hetena, Mont,
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MR Prasicdent

1. Title, lines
Following: "OFFEHSE"
Strike: remainder of line

2. Page 3, lines 4 and 5.

Following: “Ydefense”
Strike: remainder of linc 4

2nd, as 8o amended,

DE CONCURRED IN

throuch 12,
cn line

on line

BUEAE

STATE PUB. CO.
Heiena, Mont,

Bill No....870

throvgh "ZVIDENCZY on line 10

through "cvidence” con line §

.............................................................. Maeaieiietatreeni ittt

1 . Chairman.
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having had under consideration ............ccocccreuae. EQuSe Bill No....621.....

tialdron (Growsn)

' -
Respectfully report @s follows: That. . o st er st e e e e e ees e e e, Bill No....7. el S0
third reading bill, be amended as followz:

1. Title, line g,
Following: T©OF®
Strike: °5"
Insert: “47

2. Page 2, linc 22.
Tollowing: “July 1,°
Strike: *1954°
Insert: “198483°

knd, as so zaumenied,
£z COUCURRLD I‘g

: - - a1 G171, it
STATE PUB. CO. Everett R. Lonsink, Chairman. -7,
Helena, Mont,



................................................................................

We, your committee on J“dl‘:iaﬁ’

......................................................................................................................................................

having had UNder CONSIHEration weviviveieeeecereeetereeeeeeeseesenmeeseesreeenseens OO e e Bill No.....552

daroa2r (Van valixabuary)

Respectfully report as folows: That.. v creeerrececeec e eareececsanevessssnnens hRtuiutel c RN Bill No...5.5.2.1.
third reading bill, bn amended as follovws:

1. 7Title, lines 4 through 7.
Following: “AMIND” on line 4

Strike: remainder of line 4 through "APPLICABLL™ on line 7
Insert: "TIE LAY RELATING"

2. 7itle, linec 7.

Feollowlng: TALSAULT

Incers: "BY PROVIDING TiIAT GF/5TNT I5 INTLFrnCTIVD I CERTALI CIRCULI~
STICLS; AXENDING SECTION 45~3-50 ¢

3. Page 1, 1i
Strike: section 1 in its entirety
Insert: "Section 1. BSection 45-5-3502, MCA, is aucnded to read:
"45-5~-502. Scxual assault. (1} A porson who kaowingly subiects
arothexr not hig spouse to any sexual contact without conseni
the cffense of scxual assault.
(2) A person convicted of scxual aszault shall be fined neot
$500 or be imprisoned in the county jzil foxr any term not to
RUIFASEY 6 wonths.
(3} If the victim is less tharn 16 years old ard the offender
cr more years ¢lder than the victiso or if the offender inflict

STATE PUB. CO. Chairman,
Hejena, Mont. ’
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Judiciary , o
Coxmittee - EB 652 N March 13, .. 19.79...

injuery upon enycne in the course of comitting zorual assaults, he
ggall bae impriscned in the state prison for any torm not to exceed
years.

(4} An act "in the course of commitiing sexuvel mgzauli”
an attempt to comnlt the offense or £1light afror ¢he at
coxcaission.

{5} Consent is ineffective under this section Iif
than 13 yvears old and the cffander iz bhoth 3 or
than the victin and at least 15 veoars oid,.””

£h3a1l Iinclude
temph or

C the victin is iess
nore years older

And, &3 £0 anended,
BE CONCUTIEDn I

) .................. zvxx;ggnnmegggzggrmémt .................. '
STATE PUL. CO. / hairman.

Hetenz, Mont, ui/, . C .
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. A3 :
We, your committee on Jus.lciary

......................................................................................................................................................

having had under consideration

Respectfully repOrt a5 FOHOWS: THal.ieeeeceeeeeeerenereresesemsasns s sres s sssenecssecsas House Bill No....305 . .
third reading bill, be amcnded as follows:

1, 7Title, line 11.
Following: "45-5-502+"
Strike: TAND"
Insert: *=,"
Following: "45-3-5C
Incert: TAND 45-5-

2. Page 2, line 3.

Folicwing: “isg”

Insert: "both”

Fcllowing: “victinm®

Inscrt: "and at lcast 15 years old”

3. Page 2, lipne 9.
TOLTO"lﬁg' "OFFnSE”

Insert: “under this subscction”
SORNEST . ‘
(continued)
STATE PUB, CO. ‘ Chairman.

Helena, Mont,
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Judiciary s
Committee EB 365 -2~ Harch 20, - 19 73
................................................... ,-t’.............., Pesasssrecan
4. Page 2, line 11. T
Following: 740~ T
Insert: “years, except as provided in 46-18-222°

5. Page 2, lines 15 through 17.
Strike: subsection (6) in its entirety

6. Page 3, line 1¢.

:o‘lowing- "is”

Insert: ”both”

?cllcwi;g "wickim®

Insert: "and at least 15 years ¢lié”

7. Fage 11.
Fo’lrwing: Jine 13
Insert “8ection 3. Saction £45-5-305, MCA, iz a.grdrd to read:

’ég-;-SOS. Daviate sexual conduct. (i) 2
enqages In deviate sexual relaticns or w
Seviate sazxual relations comnmits tha off
(2) A person convicted of the offense of
be impriscned in the state prison for 3n1

parsea who knowingly
auses another to engage in
o deviate gexual ceondust.
éevia o oéid&l CCDJJL; shall
t.

(3} A person convicted of deviatz sexual csndnmt uittaut ccnaant shall...

be imprisoned in the state prison for any term not to cuxceed 20 yoars.
(£) If the victim is a human being less Ludﬁ 13 vears old and the
cifcnder 1S DOEN 5 OF DOre YEirs CLuer than Lhe Vietln and At 1oshs

5 vears old or Ifﬁtmﬂ vgchu {3 a human being lIens thzn 13 veirs ol4d
and the offender inflicts bod A1y injury upon the xicti he cogurs
of comuxltting such deviate ;a:nal cenduct, the offend

priscned in the state prison for a ternm of not lesa €han 2 yeors or
nore than 20 years, except &5 provided in 46-18-222. 0On a second or
subseguent offense under Lhis SuULSACLION, £he OFLenuer Chall ba ir-
prJQOned in the gtate priscn for 3 torm of not loss €hin 10 VIALE
more than 40 vears, excapt as provided din 46-15-2777

{5) If the oficnse is deviate sexual concatt inveliving sarual dntor-
cocurse with @ hunman being wiho 18 loseg than (3 ¥02Ts Old ang cithon the
offecader {s Loth 5 or Lore years OJecr thnan Lhe VActim and at lens
15 vears old or the offen 2T f;icts hodily in*v“y cn _tho wictin In
tte course of coumaitting sucﬁ c eviate conduct., tho offenaly sroll oo
imprisoned in the state u;i%dﬂ for 2 _term of not less than 17 yeass
or more than 40 Yezrs, excopt as Drovided in 4G-ia-422.

{6)  Bn a=t "in the coursa OF Conoitbing such ¢aviate sexval conduct
includes an attenuvt to commit the offence or flight after the abteros
or corgnission. ™

rf.

&nd, o8 &80 amendsd,
BE JOT CCHCURRED IU

STATE PUB. CO. Everett R. Lensink, Charman.
Helena, Mont, .
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- "P ,“! " ‘Ag r;‘:ﬁﬁﬂ - - r&l- ﬁr ﬂ s
STARDING COMMITTEE REPDRT
.......................... Harch 20 ...1979

MB. oo President. . ..

We, youUr COMMItLee ON .......oeeeeeeeisirnend DATeS T =S €5 o A
having had under CoNSIARration ... EBEB R oo eeoe e e Bilt No....B13. ..

Scually (Turnage)
Respectfuity report as follows: That............... FOUBE e eees e 8ilt No... 813,....

third reading bill, be amended as follows:

1. Title, line 15.

Following: 1line 14

Strike: TGUARDIANY

Insert: T"THE ADEQUACY OF GUARDIANSHIP ASSETS™

2. Page 1, line 25,

Foliowing: ‘“section®

Strive: "12¥

Inscere: "117

3., Page 2, line 2.

Following: Tor"

Strike: Fguardian’

ingsert: ‘Yguardiznship asssts”

RREARE

STATE PUB. CO.
Heleng, Mont.



Corcz. on Judiciary
BB £12
Page Three farch 29 19.13

14. Page 15, linc 6.
Folicwing: “or™
Strike: Tguardian”
Insert: 7guardianship

[}
N
i
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15. Page 15, line 13.

FPollowirng: “er”

Strike: “guardizn”

Insert: “the adequacy of the guardlanship asseis™

16. Tage 16, line 1.
Strike: “or guardian”

17. Page 16, line 2.

Following: “youth®

Insert: “or the adequacy of the guardianship aszets to
provide & contribution”

13, Page 16, lins 7.
Strike: “or guardian®

1. Page 16, line &.

Following: “youth”®

Insert: "or the adeguacy of the guardianship =3s3ets to
provide a conktrihution®

20. Page 16, lines 14 and 15,
Following: “parents® on line 14
Strike: Yer guardian iz”
Ingert: “are®

2i. Page 16, line 15.

Following: “vouth”

Insert: “oxr that the guardiancghip asseits are azdecuate
te provide a contribation®

22. Page 1§, line 10.

Following: “services”

Insert: 7"to the extent considered aopropriate under
the circumstances®

Following: ~.°

Insert: "Payments required of 2 guardian nmay not excoed
the funds available from guardiarship assets,®

2rnd, 8s 5o anended,
38 CONCURRED IY

STATE PUB. CO. wyeratt T, Tansink Chairman.
Helena, Mont,





