MINUTES OF THE MEETING
BUSINESS & INDUSTRY COMMITTEE ‘
MONTANA STATE SENATE

March 9, 1979

The meeting of the Business and Industry Committee was called
to order by Chairman Frank Hazelbaker on the above date in
Room 404 of the State Capitol Building at 10:00 a.m.

ROLL CALL: All members were present.

HOUSE BILL 24: Representative Danny Oberg, sponsor of HB 24,
explained the bill to the Committee. This bill is an act to
provide for deposit of money received for the use of the Board
of Real Estate whenever other disposition is not provided for.

There were no other proponents or opponents to House Bill 24
present at the hearing.

There was a question and answer period from the Committee after
which Chairman Hazelbaker closed the hearing on HB 24.

DISPOSITION OF HOUSE BILL 24: Staff ZAttorney Bob Pyfer, offered
an amendment to HB 24. This amendment is on the Standing Committee
Report which is attached. ‘

Senator Dover moved that the proposed amendment to HB 24 be
adopted. The Committee voted unanimously to adopt the amendment.
Senator Dover moved that House Bill 24 Do Pass As So Amended.

The Committee voted unanimously that HOUSE BILL 24 BE CONCURRED
IN AS 50 AMENDED.

Senator Dover will carry House Bill 24 on the floor.

HOUSE BILL 815: Representative Dennis Nathe, sponsor of HB 815,
explained the bill to the Committee. This bill exempts the Public
Service Commission, in the performance of its ratemaking functions,
from the Montana Environmental Policy Act and therefore from the
environmental impact statement requirement.

PROPONENTS OF HQUSE BILL 815: Mr. William Opitz from the Public
Service Commision, explained the technical aspects of the bill to
the Committee. Mr. Opitz distributed a letter from Mr. Rick
Applegate, Director of the Center for the Public Interest, Inc.
This letter as well as a letter from the PSC to Chairman Hazelbaker
are attached to the minutes.

There were no other proponents or opponents to HB 815 present at the
hearing.

There was a question and answer period after which Chairman Hazelbaker
closed the hearing on HB 815. ‘
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DISPGSITION OF HOUSE BILL 815: = Senator Dover suggested an
amendment to make the date effective immediately. Attorney
Bob Pyfer stated he would write the amendment in proper form.

Senator Dover moved the amendments to HB 815 be adopted. The
Committece voted unanimously that the amendments be adopted.

Senator Lowe moved that House Bill 815 Do Pass As Amended. The

Committee voted unanimously that HOUSE BILL 815 BE CONCURRED IN
AS SUC AMENDED.

Senator Lowe will carry House Bill 815 on the floor.

HOUSE BILL 375: Representative Robert Marks explained the bill
to the Committee. Representative Seifert, sponsor of HB 375,

was unable to be present at the hearing. This bill increases

the maximum dollar amount of insurance that a farm mutual insurer
may retain as to a policy issued by it and on a single risk from
$25,000 to $35,000. Any excess over the maximum must be covered
by reinsurance.

PROPONENTS OF HOUSE BILL 375: Mr. Terry Meagher, from the
Department of Insurance, stated they are in support of HB 375.
Mr. Meagher stated this applies only to farm mutuals. The
Insurance Department has never had a complaint about a farm
mutual Mr. Meagher stated.

There were no other proponents or opponents of House Bill 375
present at the hearing.

There was a question and answer period from the Committee.

Senator Dover questioned whether or not these companies were large
enough to handle the higher risks.

Mr. Meagher stated they were large enough to handle these risks.
DISPOSITION OF HOUSE BILL 375: Senator Dover moved that HB 375

Do Pass. The Committee voted unanimously that HOUSE BILL 375
BE CONCURRED IN.

Senator Hazelbaker will carry House Bill 375 on the floor.

DISPOSITION OF HOUSE BILL 21: This bill was heard on March 1.
Attorney Bob Pyfer explained the proposed amendments to House
Bill 21 to the Committee. Senator Regan moved that the amendments

be zdopted. The Committee voted unanimously to adopt the amendments
to HB 21.
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Senator Regan moved that House Bill 21 Be Concurred In as so ‘
Amended. The Committee voted unanimously that HOUSE BILL 21
BE CONCURRED IN AS SO AMENDED.

Senator Regan will carry House Bill 21 on the floor.

DISPOSITION OF HOUSE JOINT RESOLUTION 49: This joint resolution
was heard on March 6. Senator Regan submitted a proposed amendment
to HJR 49. Senator Regan moved the proposed amendment to HIR 49

be adopted. The Committee voted unanimously to adopt the proposed
amendement to HIR 49.

Senator Regan moved that HJR 49 Be Concurred In as so Amended.
The Committee voted unanimously that HOUSE JOINT RESOLUTION 49
BE CONCURRED IN A3 50 AMENDED.

Senator Regan will carry House Joint Resolution 49 on the floor.

ADJOURN: There being no further business, the meeting was adjourned
at 10:40 a.m.
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My name is Tom Maddox, for 16 years executive director for the Montana
Tobacco and Candy Distributors, with offices in Helena. :

I concur with the proponent position.

The Montana tobacco wholesalers went along with the state of Montana depaft—
ment of revenue in seeking interstate bills to require Indians to pay the cigarette
taxes in the various states of the northwest. We agreed to the passage of the
present law passed in 1974 in Montana. Then we corresponded with, and went to .
confer with wholesalers and officials of Washington state, Oregon and Idaho. All
favored this approach. However, none succeeded in passing the Montana proposal to
tax Indians. Then the United States Supreme Court held that the states do not have
jurisdiction to tax Indians. Chief Justice William Rehnquist wrote the opinion. It
was reported at length April 28, 1976 in the New York Times. This case is Moe versus
the Salish and Kootenai tribes of Montana (No. 74-1656). This was a landmark for a
series of victories won by Indians against states' jurisdictions. '

Beginning in 1972 Montana Indians purchased cigarettes and are continuing to
buy cigarettes without tax from other states. The Montana law has penalized Montanans--
our businessmen. The result has been a loss in state revenues from income taxes. Over-
all, millions of dollars have flowed cut of Montana. The figure was $465,000. for just
the past year.

The intent of House Bill 486 is to provide the Montana revenue department with
information on all cigarette sales volume going to the Indians. This will provide a
base for centinuing study. Hopefully, congress will resolve the issue which is far
broader than cigarettes, involving tax on income earned on reservations, and
potentially tax on liquor, gasoline and other such sales.

Business did not create this problem. Government did.

If enacted, we do not expect immediate conversion of all sales to Montana., - ‘

However, as the educational process spreads, we do hope to restore scme of this
usiness for Montanans.

We ask that you give HB 486 a do pass recommendation. Thank you,



Questions and answers on HB 486
Q. Will HB486 if enacted correct the situation immediately?

A. This bill would not become effective until July i, 1979. Thereafter, it will
take some time for Montana Indians to change their buying practices from
out of state sources., Today, Montana Indians receive untaxed cigarettes,
delivered at their doorsteps.

Q. Why would Montana Indians wish to switch to buying from Montanans?

A. Mainly for their own convenience. They now buy in substantial volume
because of advantage in freight costs. However, they would not have freight
costs if they could pick up cigarettes at w‘lolesale houses.

Q. Would Montanans deliver' untaxed cigarettes to buyers on military, VA or
Indian reservations?

: No.

A. /Bection 16-11-131 (MCA) would still prohibit licensed wholesalers from
transporting untaxed cigarettes in their trucks. The intent of HB 186
is to except federal reservation people from this section.

Q. Why does not the state of Montana arrest persons possessing untaxed cigarettes
when they drive off federal reservations?

A. Technically, this is possible. In practice--and there have been attempts,
this has not worked. The Revenue Department has in the past advised us
that their legal counsel and courts informed us that this is not feasible.
Specific search warrants must be in hand, and this is not workable.

Q. Just how do federal reservations obtain untaxed cigarettes?

They are beyond reach because they are in interstate commerce. §&tate

laws can not put any undue burden on interstate commerce. Deliveries

are made by trucks in interstate commerce. (Even now it is believed there
are abuses~—with individuals using their private vehicles to transport cgarettes
from trucking docks to their places of sales.

O

Why are vendorsnot included in HB 4867

A. Vending machines are anonymous in nature. They are not readily identified
as to source of ownership. Vending machines are not included because of a
need for control by the revenue department. Conversely, wholesalers and
across the counter retailers are readily identifiable as to their eligibility to
sell taxed or untaxed cigarettes. Any untaxed cigarettes in any vending machines
would continue to he unlawful.
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Are there any opponents to HPB4867?

The Montana Revenue Department spokesmen have supported this bill, in 1277, .
The industry in Montana — the state licensees — arc pledged Lo do their

best to make it work. This year Jim Madison of the department obnoses the bill,

How did this problem begin and why are the Indians so successful?

The high state tax provides the Indians with the ability to sell cigarettes
at $1. 20 less a carton or more than sales by all who are under Montana
law. Actually, Indians do not have to reduce costs by the entire 31, 20, ard
thus they are making more money on cigarettes than licensed Montana
retailers make.

Why doesn’t HB486 include other tohacco products?

The same problem does not exist with cigars. Cigar sales are on the

decline by about 4 per cent a year. For snuff, snoose, pipe and chewing
tobacco, the Indians realize there is not the volume, nor the prcofit for them.
It goes back to the high state tax and high cigarette volume which combine as

the motivating factors.

How will we know how many cigarettes are sold without tax to the state?

Now, and under HB486, Montana wholesalers must make strict accounting
of all cigarettes received from manufacturers, andhow many they stamp the
tax insignia on. These figures are continually audited by our Revenue
Department. HB486 becomes self enforcing, because the wholesalers’ best
interests are served by strictly accounting for any cigarettes sold without
state tax.

Is this a problem in other states?

No other state has a law to prohibit their wholesalers from selling without
state tax to qualified federal reservation buyers.

How will the revenue department keep track of untaxed sales?

The state will provide a form of its own design. This will be have to be
returned, as any tax return, as a sworn statement, subject to penalti

Do Indians pay any state tax?

Not on income earned on their reservations. The United States Supreme Court

s

has so acted in most tax areas. The Department of Revenue will attest to this.

Is there any solution in sight?
Not at this time. Many efforts have been made, and some efforts are continuing.

|
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PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Comments: Montana business, which now is adversely affected by the

strange quirk in Montana law, recommencfthat House Bill 4 8 6 DO PASS.
It corrects a wrong which the legislature certainly did not intend.

HB 486 allows Montana residents licensed by the state of Montana to provide
" cigarettes to retail store buyers on federal reservations, who already are
qualified legally to buy cigarettes without state tax. They now purchase nearly
a half million dollars worth of cigarettes a year outside of Montana, with
out-of-state wholesalers shipping them into Montana legally. This costs the
Montana businesses under Montana license to collect taxes, and costs the
state and all taxpayers the revenue from personal and business tax on income
of this business were allowed for Montanans.

The Montana revenue department would have more controls and statistics

on such cigarettes than it now has, because HB 486 provides for the department’s
licensed wholesalers to report all such transactions.
History and other details are provided to the committee secretary,

with copies available for every member of the committee.
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Will HB4EE6 if enacted corvect the situation immediately?
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ome effective until July 1, 1978,

This bill would not bec Thereafter, il

taise some time for Montana Indians to cnange thelr buying practices from

out of state sources. Today, Montanza Inaians receive untaxed cigarettes,
delivered at thelr doorsteps. |

Why would Montana Indians wish to switch to buying from Montanans?

Mainly for their own convenience. They now buy in substantial volume
because of advantage in freight costs. However, they would not have freight
costs if they could pick up cigarettes at Wholes“le houses.

Would Montanans deliver untaxed cwarettcs to buyers on xmhtary, VA or
Indian reservations?

- No.
/Seciion 16-11-131 (MCA) would still prohibit licensed wholesalers from
transporting untaxed cigarettes in their trucks, The intent of HB 436
is to except federal reservation people from this section.

Why does not the state of Montanz arrest persons possessing untaxed cigarcties
wien they drive off {ederal reservations?

Technically, this is possible. In prﬂctice“gnd there have been attempts, ‘
th;s has not worked. The Revenue Department has in the past advised us

that th legal counsel and courts informed us that this is not feasible.
Suecific search warrants must be in hand, and this is not workable.

Just how do federal reservations obtain untaxed cigarettes?

They are beyond reach because they are in interstate commerce. Stat
laws can not put any undue burden on interstate commerce. Deliveries

are made by trucks in interstate commerce. (Even now it is believed there

are abuses—with individuals using their private vehicles to transport cigarettes
irom trucking docks to their places of sales. ‘ ‘
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Why are vendors not included in HB 48867

Vep ling machines are anonymous in nature. They are not readily identified
s to source of ownershipn. Vending rmachines are not included because of a

need for control by the revenue department. Conversely, wholesalers and
ross the counter retailers are readily identifiable as to their eligibility to

scil taxed or untaxed cigarettes. Any untaxed cigarettes in any vending machine$
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would continue to be unlawiul.
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Are there any opponents to HB486?

The Montana Revenue Department spokesmen have supported this bill, in 1977.
The industry in Montana — the state licensees — are pledged to do their
best to make it work. This year Jim Madison of the department opposes the bill.

How did this problem begin and why are the Indians so successful?
The high state tax provides the Indians with the ability to sell cigareties

law. Actually, Indians do not have to reduce costs by the entire $1. 20, ard
thus they are making more money on cigarettes than licensed Montana
retailers make.

Why doesn’t HB486 include other tobacco products?

The same problem does not exist with cigars. Cigar sales are on the

decline by about 4 per cent a year. For snuff, snoose, pipe and chewinz
tobacco, the Indians realize there is not the volume, nor the profit for them.
It goes back to the high state tax and high cigarette volume which cembine as
the motivating factors.

How will we know how many cigarettes are scld without tax to the state?

Now, and under HE486, Montara wholesalers must make strict accounting
of all cigarettes received from manufacturers, andhow many they stamp the

tax insignia on. These figures are continually audited by our Revenue
Department. HB486 becomes self enforcing, because the wholesalers’ best

Ainterests are served by strictly accounting for any cigarettes sold without

stute tax,

Is this a problem in other states?

No other state has a law to prohibit their wholesalers from selling without
state tax to qualified federal reservation buyers.

How will the revenue department keep track of untaxed sales?

The state will provide a form of its own design. This will be have to be
returned, as any tax return, as a sworn statement, subject to penalties.

Do Indians pay any state tax?

Not on income earned on their reservations. The United States Supreme Court
has so acted in most tax areas. The Department of Revenue will attest to this.

Is there any solution in sight?
Not at this time. Many efforts have been made, and some efforts are continuing.
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