MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
March 6, 1979

The fifty-second meeting of the Senate Judiciary Commit-
tee was called to order by Senator Everett R. Lensink in room
331 of the capitol building on the above date at 9:34 a.m.

ROLL CALL:

All members were present.

CONSIDERATION OF HOUSE BILL 580: .

This is an act to provide that it is not a defense to
the crime of issuing a bad check that consideration was not
received at the same time a check or other order is issued
or delivered. Representative Fagg felt strongly that there
should be some tightening of the law so that these checks
can be collected.

Mary Jo Lovely, representing the Montana Landlords
Association, stated that they encourage the use of checks,
but when these checks cannot be collected, she stated it
is very hard on the owner, particularly the elderly person
with one renter or one person just getting started, that
a bad check can really be bad for them.

Representative Scully stated that this bill is directed
at landlords who are collecting rent, but he stated that is
not the only case. He said that it is important to know that
the check law that they now have says you must receive goods
at the time you write the check. He told of an example where-
in an individual from ldaho wrote a check for $36,000.00 for
twine and other farm goods on a wholesale basis for a retail
store and the judge decided that at the time of the writing
of the check, the goods had not been delivered and that this
was not a bad check.

There were no further proponents.

Tom Honzel, representing the Montana Association of
County Attorneys, stated that he did not think that this bill .
was needed., He stated that he thought the problem of rent
checks is adequately covered under the landlord-tenant act
and the retainer act. He believed that the principle thing
is consideration and if there is a failure of consideration,
he did not think the county attorneys should have to prosecute.
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Senator O'Hara questioned if this means that if you
don't have any money in the bank that that person can be
prosecuted and charged with a felony. Representative Scully
stated that it depends on the amount of the check. Repre-
sentative Fagg stated that since he had put this bill in,
this has happened to him that an individual wrote him a check
for $175.00 and left; and that he is stuck with that check.

Senator Galt said that you could have every cattle
trader in the state of Montana in jail. He explained that
there isn't one of them that doesn't write a check antici-
pating to put the money in the bank later. Representative
Fagg said that that is fine, if the money is there when the
check comes in, then there is no problem.

Senator Lensink questioned if this is particularly ap-
plicable to rent as you do not receive it until the end of
the month. Ms. Lovely stated that sometimes you end up being
owed two months rent.

Senator Van Valkenburg stated that landlords are generally
protected because they do have some kind of deposit. Repre-
sentative Fagg explained that the problem you get into there
is this deposit is for cleaning and the place can be a
disaster, and this plus the fact that he took $175.00 for
the rent. He stated that there are some people who put exces-
sive amounts of money on for deposits but that this is the
exception, not the rule.

Mr. Honzel stated that he thought the problem we have
here is deposits, that this language is extremely broad,
someone would pay $175.00 for their rent in cash, gave a
check for the deposit, and he could be prosecuted if the
check does not clear and the individual who does noi pay his
rent is not subject to prosecution.

Representative Fagg noted that if the guy does not pay
his rent, you can get him out in ten to twelve days, but
if he writes a check that does not <clear, then the process
can continue for a long period of time.

There were no further questions or comments, and the
hearing on this bill was closed.
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CONSIDERATION OF HOUSE BILL 549:

This is an act explanding the definition of theft to in-
clude fraudulently obtained public assistance, etc. Represen-
tative Scully stated that there is a battle over whether or
not the county attorneys should pros«cute or whether the
department should. He stated that this bill was introduced
at the request of the department of revenue to try and meet
that problem and place it in the criminal court where it be-
longs.

Ronald Bartsch, representing the Department of Revenue,
Investigative Division, stated that they have had several
cases that have been refused by the county attorneys. He
said that they have a $7 million a month fraud bill and that
they just have to get a handle on it. He testified that they
become extremely frustrated and they have had only about 30
successful prosecutions; and many times the county attorneys
refuse to prosecute.

Mike Garrity, staff attorney with the Department of
Revnue, gave a statement in support of this bill.

There were no further proponents and no opponents.

Senator Olson questioned if $7 million a month was right.
Mr. Bartsch stated that this was the total welfare bill - that
is everything. Senator Olson said this is not just the fraudu-
lent acts and Mr. Bartsch replied that no, the amount of
fraud is about 6 per cent of this. Senator Lensink said that
this would still be $420,000.00 a month. Senator QOlson said
that this bothers me about this much money a month and wondered
how long this has been going on. Mr. Bartsch stated that this
is difficult to say - that they haven't found all the fraud
here is and they haven't even begin to look hard at the of-
fenders. Senator Olson questioned him as to if they can do
something about it. Mr. Bartsch replied that it is difficuit.
He stated that they are getting some recoveries and some
prosecutions, but they do cut them off of welfare.

There being no further comments or questions, the hearing
on this bill was closed.
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CONSIDERATION OF HOUSE BILL 569:

This is an act to provide that in a criminal action
entrapment is an affirmative defense which the defendant
must prove by a preponderance of the evidence, etc. Repre-
sentative lverson explained the bill and stated that this
bill will not constitute .any major change.

Tom Honzel, representing the ‘Montana Association of
County Attorneys, stated that the issue is not new to
the e¢riminal law and the new language was only added at the
end. '

There were no further proponents and no opponents.

Senator Van Valkenburg stated that his research indi-
cates that an affirmative defense does not necesarrily mean
you have to prove by a preponderance of the evidence and
he wondered if they were saying otherwise. Mr. Honzel stated
that in the case of entrapment, that seems to be the standard.

Senator Turnage stated that in self-defense, if the issue
arises, then the burden doesn't shift to the accused, that
the burden of proof is on the state beyond a reasonable doubt
that an offense has been committed. He stated what he did
not like is the shifting of the burden of proof and he felt
that entrapment is one of the most heinious crimes a man can
participate in. .

Ron Bartsch, from the Department of Revenue, stated that
this is a pretty rough crime, and is pretty serious for a
police officer to be accused of. He stated if he is accused
and is guilty until he can prove otherwise, and he felt that
there are two blades to the knife.

There were no further questions and no comments and the
hearing on this bill was closed.

CONSIDERATION OF HOUSE BILL 539:

This is an act to provide for notification of an inquiry
process for nonrenewal or cancellation of motor vehicle in-
surance, etc. Representative Gilligan stated that he had
a friend who was not renewed by his insurance company because
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he was involved in three accidents - two of which werenot
his fault and one that was and this individual did not know
what to do. The computer had kicked his card out.

There were no further proponents and no opponents.

There was a number of questions asked and the hearing
on the bill was closed.

DISPOSITION OF HOUSE BILL 580:

Senator Turnage moved that this bill be not concurred
in. He stated that this is a bad bill and he felt that
this would result in housewifes being put in the county jail.
The motion carried with Senators Healy and Galt voting no.

CONSIDERATION OF HOUSE BILL 602:

This is an act to provide that in a criminal action
compulsion is an affirmative defense which the defendant must
prove by a preponderance of the evidence, etc. Representa-
tive Sivertson gave an explanation of this bill.

Tom Honzel, representing the Montana Association of
County Attorneys, stated that compulsion is defined here
and as recognized by the courts, it is a little broader than
the definition we have here. He stated that Professor Evert-
sen thinks the term '‘necessity' might be a better term.

There were no further proponents and no opponents.

Senator Towe questioned what is the situation now - how
is it being handled - courts say you have to disprove beyond
a reasonable doubt. Mr. Honzel stated that they have not

said that, they are just trying to make some consistency,
they have recognized compulsion now and entrapment, but

that neither one of them say that they are an affirmative
defense. Senator Towe asked how do the courts treat them
now and Mr. Honzel stated they have generally been accepted
as an affirmative defense and this is not changing anything.
Senator Towe wondered if they were changing the burden of
proof on it. Mr. Honzel stated that as far as compulsion

is concerned, the court did talk in terms that the defendent
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would have to prove that by a preponderance of the evidence.
He stated that they do not recognize it in self-defense.

Senator Turnage stated that these issue never rise until
it is appealed. He said if convicted and he appeals, | suppose
then the court sets a standard for the court to rule by.

He said that he would imagine the courts are doing that now.

There being no further comments or questions, the hearing
on this bill was closed.

DISPOSITION OF HOUSE BILL 5L49:

The question was asked what was McCallum's bill and
Senator Turnage said that it was SB 376, but that was in the
welfare statute itself and this is in the criminal code.
Senator O0'Hara moved that the bill be concurred in.

Senator Towe stated that he was concerned about it and
he felt that people can get on the bad side of individuals
and they can be given a bad time.

Senator Van Valkenburg made a substitute motion to
amend the bill on page 3, line 1 by striking this language
in its entirety. He stated that the reason for this is that
we took this out of McCallum's bill and he did not think
we should have the inconsistency. Senator Turnage stated
that it is stil there in the language '"knowlingly false state-
ment, representation or impersonation'.

The motion carried with Senators Galt and Olson voting
no.

Senator O'Hara moved that the bill be concurred in, as
amended.

DISPOSITION OF HOUSE BILL 569: .

Senator Towe stated that entrapment is darn hard to
prove in any event. ' Senator Turnage stated that he thought
the supreme court does this now. Senator Turnage explained
entrapment, preponderance of the evidence, and burden of
proof. Senator Towe stated that very rarely is entrapment
successful.

Senator Turnage moved that the bill be not concurred in.
The motion carried with Senator O'Hara voting no.
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DISPOSITION OF HOUSE BILL 602:

Senator Turnage moved that this bill be not concurred
in. Senator lLensink stated that in criminal law, they have
to prove beyond a reasonable doubt and in civil law has to
prove preponderance of evidence. The motion carried unani-
mously.

DISPOSITION OF HOUSE BIiLL 539:

Senator Anderson moved that this bill be not concurred
in. The motion carried with Senator Healy voting no.

DISPOSITION OF HOUSE BILL 248:

Senator Towe stated that the department said there
is confusion about eligibility at least until they have
served one-half of the sentence

Joan Mayer from the Legislative Council went over
the proposed amendments and she stated that this is really
a substitute bill. Senator Turnage moved the adoption of
the amendments. The motion carrried unanimousiy. Senator
Turnage stated that a statement of intent should probably
be made.

Senator Towe stated that the bill will (1) state that
they don't have to pay minimum wage; (2) in order to be
eligible for furlough, have to comply with the rule of the
department, also makes it clear he isn't eligible until he
has served one-half of his sentence; (3) if picked up for
furlough violation, he has a right to counsel but only at
his own expense.

Senator Turnage moved that the bill be concurred in,
as amended. The motion <carried unanimously.

It was agreed that a statement of intent should be
included on this bill and the committee will consider it
again when a statement of intent is prepared.
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DISPOSITION OF HOUSE BILL 270:

Senator Lensink stated that nothing has happened in
the last 84 years. Senator Turnage stated that you can't
have atrust that will never vest. Senator Towe said we
should look at it and Senator Turnage stated this 'if at
all" just turns it all backwards and Senator Van Valkenburg
said that it intends to clarify.  Senator Turnage stated
that if this is to clarify, he would suggest that the bill
die. Senator Llensink stated that you might want to talk
to Representative Kemmis and take this up tomorrow. This
was agreed upon.

DISPOSITON OF HOUSE BILL 250:

Senator Brown stated that he thought that this is going
to create tremendous problems and is the best relief bill
for attorneys that has ever passed. He stated that that
notice is going to be so general from now on that it is

going to cause more harm to the public. He stated that some
amendments are very, very necessary and if you pass this
bill, you are necessitating two hearings.

Senator Turnage said he did not know about 30 to 40
days notice. Senator Brown stated that the reason they
are extending this to 30 days is because of the deadline
in the Secretary of State's office.

Senator Brown moved that this bill be not concurred in
and the motion carried unanimously.

DISPOSITION OF HOUSE BILL 514:

Senator Towe moved that this bill be amended on page
1, line 5 , strike ""not intended to constitute' and on page
1, line 6, strike "under the small tract financing act",
and amend on page 1, line 16, following "of trust', strike
“or" and on line 17 insert "," and insert Y“or trust indentures,'.
The motion carried unanimously.

Senator Turnage moved that the bill be concurred in,
as amended. The motion carried unanimously.

There being no further business, the meeting was ad-
journed at 11:28 a.m.

SENATOR EV ERETT R. LENSINK, CHAIRMAN
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STATEMENT OF INTENT RE: HB 248

A statement of intent is required for this bill in
that it delegates authority to adopt rules in section 2.

Section 2 (section 46-23-405, MCA) directs the
Department of Institutions to adopt rules which include
guidelines concerning prisoner eligibility to participate
in the prisoner furlough program. Such guidelines are
intended to provide objective criteria for evaluating each
individual's chance for success such as the type of crime
for which he is incarcerated, prior felonies, revocations
of parole, escapes, and time to parole eligibility. Each
prisoner is to be given points under each criterion, and
each criterion is to be weighted in accordance with its
relative importance.

First adopted by the SENATE COMMITTEE ON JUDICIARY on

March 8, 1979.
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STAHDING CORIMTTEE REPORT

................... March 6, 19 73
MR. oo President:
We, YOUr COMMILLEE ON ceuereeereeeeeeeee e Rt A
having had under CONSIAEration ......cceeeceevreecenerereeeereseee e creseee e seerenns HOUES e, Bill No... 215

Respectfully report as fOHOWS: Thatu e eceeeeeeereeeeeeresesserseessessssessaes iouse Bil No...245 0. .

third reading bill, be anmended as fOL’OW

\

1. Title, 1line 5
Following: "oF T T
TLUDED 0 COuUsTITUCR™

2. witle, line €.
a2 "UNDER TIE SMALIL TRACT FINAICING ACTH

3. Page 1, line 16.
Follozzng. Yof trust®
Strike: “or"

11 "

Inscri: P
&. Page 1, line 17.

FOIIO”ng. "Ceads,®
Insert: "or trust indentures,"

aAnd, as so amended,
POPARS BE COMCURRED I:f

S e harord {

STATE PUB, CO.
Hetena, Mont,

g -



STANDING COMMITTEE REPCRT

......................... Maroh o 1978
L] Pregident .. ...
We, your COMMIttee ON ...coecevreeereenieerecacnnnas NSLTEE Kok 2 bay: NS
having had under consideration ............ceevevevunnne... FEOMSE e Bill No...32........
Respectfully report as foliows: That......coeeverveneeens BOIS R et sttt a e Bill No...32,.......

thiré reading bill, b= amended as follows:

1. Page 3, lines 11 through 15.
Yollowing: "vehiecie” on line 11
Strike: remalnﬂer of line 11 thyough 45" on line 15
Insert: V"does not include conduct ‘ris;nr out of
the ownership, maintenance, or use of a motor wvahicle
as described in Title 617

and, as so amended,
bBE CCHNCURRED IR

DISHEFASY
/"/ Mo / o
T e RO SO UUSSUU SRS \\“"/
STATE PUB. CO. ‘ Pverett P, Lengink, Chairman

Helena, Mont. . 7



STANDING COMMITTEE REPORT

............................... Mareh 6. 19.79
MR, oo, BPresidents.......

We, yOUr COMMITIEE 0N .....cveeevececeecceceesesennn S G L ATy
having had under CoNSIAEration ......oceueevveerverereesreeeeeeeeesse e & ADUBE e, Bill No...548......
Respectfully report as fOllows: TRat. ..o, OB e, Bitl No.....543, .
thixd reading bill, bhe amended as follows:

lo r ge 2 ll..xe Aé - -

2. Page 2, line 25 and line 1 on page 3.
¥Following: “device® on line 25
Strike: remainder of line 25 through "incore” on line 1

End, as s0 amended,
GUEASSE  BE CONCURRED I

P e S,

-
STATE PUB. CO. BVERETT R. LEISINZ, Chairman.
Helena, Mont, : /,./_/’\_/

e




SOOI .51 - S S 19...72..
MR. .....BEG8LCERt:
We, your COMMItLee ON ..eercvrcreererranennna. Juaic}‘ar}’ ..................................................................................................
having had under CONSIAEration ... oweemeieresnesennseeesserscssnsesenes HOUSE e Bill No..243.....
TTet can
Respect{ully report as follows: Thatu. . ireeccrinnnereces: Eisdeeis oS Bill No.... =000
third reading bilil, be amended as follews:
1. Title, line 5.
trike: TCGEIERALLYT
2. Title, line G.
Following: "PROGRAI"
Insert: "BY ALIOWING MORD FLEXIBILITY IN Ti ANOUYY OZ‘ CC‘""’I‘I‘SSATIGJ
T

r

B!

an...OLG'“ o HU"T RECEIVE, RuC"IP..I‘.u & FE."'R_,OUGLZEB TO
*

3. Title, line 7.

Following: "SICTIONS

Strike: “d45-7-306, 46-232-401 THROUGU®
Inscrt: "46-23~402,"

4. Title, line 8.

Following: 1line 7

Strike: YHIROUGUH 46-23-413"

Insert: Y46-23-422"

Following: TAIDY

Strike: “46~23-415 TUROUGU 46-23-426"
Incerts: "46-22-425"

STATE PUB. CO. Chalrman
Helena, Maont,



Judi ciary ~_
Coumittee Is 248 . T . BHazen 3,
5- &itle' lin"s 8 &pd 90

Pollowing: “MCA® on line ©
Strike: renainder of line 3 through "HCA® on ling 5

6.

Strike: all of the bill following th2 enacting clause
Insert: “Section 1. Eectior 46-23-402, MZA, is cmonded to read:

-y

Pages 1 through 15.

®46-23~-462. Purpoze of priscner furlough progran. (1) The purpose and
intent ¢f this part is to:

{2z} establish a program for the rshabilitation, education, and bet

ment of selected prisanexa confinel in the state prison, placing the

establishment, regulation, guxaunrb, nd control of such program under
the direcction of the department of ii‘lﬁu.&tu»&(}'ﬁa~ '
() increase their responsibility to scciofy;
e}--previde-Lfez~the-pinimun-koveiy-vage-raguired-by-izv-er-the-preo~

vaiiing-rate-ef-p ay-{e~~%efﬁenﬁ~@mmmeweé-é*-ﬂi ktez-cecupaticna~by I'

ﬁi{@‘“ﬁﬁﬁ&“ﬂf&?iﬁj’“”"t"“""@"‘mai‘“""ge”' pais~copziebaerhiia~g e,..em-n! f\:,r.n.g..T

{4y {c)] make 1t possibie that they may work gainfnlly ¢o suppart their

dependents in whele or in part while serving their sentenc 2s, con-

tin“a their education or tralning, and at the same time fuifiil tihe

cblications of the sentence of iﬁgziﬁcn:&nt immosed.

(2} The prisoner program shall opexate by fﬁwu}e:enh‘nn and nobt ro-

placing es :tablished Puﬁul procedures now or hareafter established by

o D e 55

law asd ghall serve to exterd the linits of confinervon: for treatoent

as weil az jurlisdictional purposas.
(3) 7his part is to be liberally ca*astmea to effect tha overall q
eaja»t ives get forth in this sectisn,

Section 2. Sccticn 46~23~405, HCA, is asmonded to read: l
46~-23~405, Establishing pregranm -- rules. The deparxtrent is author-

accoxdance with Title Z, chapter &, tc implermont and control the same

fuliesn shall include proevisiens guldelines for:

(1) vworhipe-atb ?aiﬂ~emalsyzﬁﬁt-wef—a~£ re—gf-pay-noi—-less~-than~%k
iﬂ“mﬁﬁrﬁﬂﬁﬁ*y~ﬁﬁﬂ”~°ﬁ*f Sred~bBy=-3 *uw—e”—h?e—arﬂwai“¢‘ ~rate-af-pay

{ur““&Eﬂ@ﬁﬁ‘ﬁm“ﬁbyﬁﬂ“i?‘”iﬁéiuﬁ"@””ﬂﬁ&%i@?ﬁ‘””'ﬁf”"xm~ empleyer

prisoner eligibility;

{2) participating in an cducatiornal, txecatoent, or training program;

{3) eapproval of savorvisina agency; and

(¢4) review of eterminations in furlough application.”

ized and directed teo e.ataulmn 2 furlcugh program and wmakse rules in .

¥

1]

*45-23-411., 2pplication to participate =-- eligibility. 2any prisconer
confined in the state prison, excapt a pziﬂoner serving a sontance
imposed under 46-1£8~202(2), may nake application 4o participats in
the furlcugh program aﬁ~leas%~ﬁy~*r~—tf“~~ﬁnc-~«“ahe if ho has

served at least one~half of the tine required to be considered for
parole and qualifies under the rules established by the dopariment.

Secticon 3. Section 46-23-~411, MCA, is amended to read: '

{(continued)

STATE PUB. CO. Chairman.
Helena, Mont.




Judiciary
Cczmittes - HB 248 -3~ Farch 9, 19 19

;)@ Section 4. Scctlon 46-23-422, MCA, is armonded to read:

"46-23-422. Viclation of furlough agrecmeni by priecner. (1) IF
any prisoner released frca actual pricon confineaent under the furlo ugh
pregran fails to couwply with the rules of the furlough zgreexant,

he shall be called by the department or by the supervising agency

to appear before the departrent or supervising agency.

(2) If a conference is pot sufficiant to resolve the situvaticon and
if the prisoner continues ir his noncompliance, the gfiﬁuﬁ“r shall ba
granted a hearing on the violation within a reasoneble time on or
rear the site of the alleged viclation to determine whether a wic-
laticn of the furlough acgreement exdsts. The prisoner fs-enmtitled
te-pave 1ay he represented by counsel a”“‘§?ﬁ20~“G*'ﬁpgeaﬁﬂ*~“iP

at the hearirnz at his owr curpense. 7The heurih, s2all be conducted

by a2 hearing officer of the kozrd of parcens. Tie prisoner on fur-
lough shall have 21l opportunitices provlan: ?rgr !5-45-1024 ard
46-23-1025 pertaining to cn-site hearings for p""ole rpvora*lon

If reasonable grounds ars Cutaklasnad for violation ¢f the furlough
ggreement, the furlcugh shall bhe cancelled and the gri“cu r shall

be retarnea to the prison.

(3) 2t the next meeting of the board of pardons afier the return of
the priuv-er to the prison, tre pr;aur;‘ shall ba eranted a doe
process hearing ian orxder to cgta:mx e 1f the prisoner khas in fact
viclated the terms cf the priscner's furlough reiease. If it is
deternired that the priscner has in fact viclatad the terms of the
prisorer’s furlough, the prisoner shall rooain =% the prizon. 1If

thre terxs of priconer’s release have nct besen wioclatsd, the prisoner's
case shall be asslcned to a parole agent and a new furlough arrange-

rent shall bo worked ocutb
Section S. Section 46-23-423, 02, is anended to read:

"£5~-23~425. Vhen pricscner not benefiting frem program. (1) The
priesoner, the department, cor the guper?ising agency may requaest that
a conference be held with the department, the priccpner, and a repre-
scntative of the supervising agency to consider the probhlem of the
rrisoner’s unemployment, disability, or inability to rencfit frocm
gchooling or tralnirg 1f the prisoner:

{(a) vwhile not disabled from working by temporary illiness, is un-
cmpleyed for a pericd of 35 days or rore aftc his availability for
employment is reported in v zriting by the supervising agency to the
departaent of lebor and industry office sbrvih, the area in which the
prigsonex is furloughed and tc any unicon te vhich the priscner belongs;
{b) has become o disabled as to be uncmployab’e, or

(¢} is on an educaticnal fu’lOLjD and has demonstrated for a pericd
cf € wecks or more that he is unable to benefit from schooling,
treatnment, or training.

{(2) At this conference the priscner may request that supervision

be transferred to ancther supervising agency, nd a represestative

cf the new agency may be at the conferencs

{3) If the conference does nobt result in a resolution of the proulen
E)» cf the priscnar’s unenployment, disability, or inability o bonefit,

the department ray regquest a hearing by the boaré ¢f pardons to

STATE PUB. CO. Chairman.
Helena, Mont,
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Judiciary
Comaittea HS 248 ~4- Mexch 9, 78
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determine an alternate proposal. In ¢his hearing : :
entitied-ve-have may e re“rcsentc by counsel mpzcinted-bo-rosrTesaont
Bim at his own ex pe:se. Upon de Lurzln*bg that the priscner is pot
beneficing from the zurlougn progran and will not benefit from con~
tipued partxwinaticp in txe program, the board shall cordesr the prisons
returpned to the prison.™”

<, &s &0 azended,
5B COUCURRED I

D
uféz

STATE PUB. CO.
Helena, Mont.
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ISOURSRRORRIINN 3 f1 o2 e3¢ 0N - SUNNIIURUTOUIN 19..775...
1 — Prasidlnii s
We, yOur COMMItEE ON ..ecvevevereceeererseveres e VTR SR 5 AT S
having had under consideration .......c.ueeeeeeerevirsesnecne CADED e, Bill No....254......
Respectfully report as follows: That. i LR - Fe USRI N Bilt No..... 237
BL LT COLCURIED 1IN
v
D. /s 8
+
STATE PUB. CO. Pvarott R, Lensinh Chairman.

Hetena, Mont,



MR. ... President;

We, your COmmItLee 0N .......covoevecereeercerenaenesiraenennns UL CIEIY ettt
having had Under CONSIAEration ........cewreeeecevivoneermvereerroree SRR AEL et eee oo es e, Bill No....2.39...

Respsctfully report as follows: That.....vcevenecnsesrcisviennnes HOUBZ e s Bifl No....539.....

DX RASEL L

>, ¢

STATE PuUB. CO. Vurnrnid T
Helena, Mont. averciht 1
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WE, YOUT COMIMITIEE BN Liiiriiiiiireiire e ccinsesnnereeeasaese e te st T e ettt e ettt e et tr e e e e aeeeeeeesesertnn e e amsmesbrtesnson s

569

having had Under CONSIABIAtION ...cu it ittt it et e s s st st cemes e saeseae st et s s soe s a e enene s Bill No.....7.00..

Respectfully report as follows: That

Ba w01 COHCURRED Id

Je.

A

STATE PUB. CO.
Helena, Mont.

BE T Te L Ko ORI Bill No....2503 ...
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...................... Horen 6, .. 19..72
J
MR. ... EEesident: .
We, your COMMItIEe 0N ..cveceereceieeceecie e AR RS € o
having had under conSideration ... erreivereserersveseeereennee RS, Lt Bifl No.....3.29 .
D,
Respectfully report as followss: Thal.. oo AT B S oo Bill No.....2273 .
Bl H0% COHCURARED In
BEPASE gﬂ .
STATE PUB. CO. BEvarets R, Lensink “Chairman.

Helena, Mont,

s
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MR. .co..... Prasidenta

We, your committee 0f ...cccciiecvieeeveviererennivecenenn S B LS

having had under consideration

Respectfully report as follows: Thatho—:'a ................................................. Biil No 632

B, 30 COUCURRED 1IN

O BASETE

: - \ e e Chai
STATE PUB. CO. Everett R, Lonsinw Chairman. ;
Helena, Mont, e K
Sl ETE



BILLS TO BE HEARD RY
SENATE JUDICIARY
Tuesday, March 6, 1979

1. HEB 539 (Gilligan)

Current law - 33-23-212 requires that an insurer cannot cancel
an insurance policy without first giving written notice
30 days 1in advance (or 10 days and the reason in cases of
non-payment of premiums). Notice must include a statement
informing the insured that he can request the insurer to
specify the reasons for the cancellation if such request is
made not less than 15 days before the cancellation date.
33-23-214 requires similar advance notice of non-renewal -
in such case,; the insured has until 1 month after the
termination date to request the reason for the non-renewal.

Proposed bill - as originally drafted, would have establsihed
an appeal process for insureds in cases of cancellation
or non-renewal. As amended by the house, the bill provides
an inguiry process. A notice of non-renewal or cancellation
must include notice to the insured that he can carry an
inquiry to the commissioner of insurance. Effective
January 1, 1980.

2. HB 549 (Scully)

Current law - 53-2-107 makes fraudulent obtaining of public
assistance theft as provided in 45-6-301 - fraudulent
obtaining is defined as "knowingly obtains by means of
awillfully false statement, representation, impersonation
or other fraudulent device."

NOTE: SB 376 (McCallum, Turnage) attempted to amend
53-2-107 by including "purposeful failure to reveal
resources or income" as fraud. This amendment was rejected
by the Senate Judiciary Committee.

Proposed bill - amends 45-6-301 which is the definition of the
crime of theft. The bill would expand the definition
of theft to include fraudulently obtained public assistance.
This new definition includes essentially the same (but not
qguite) language of 53-2-107 except NOTE: this bill would
include the language, "a knowing failure to reveal sources
of income" which this committee rejected in SB 376.

3. HB 580 (Fagg)

Curreﬁt law - 45-6-316 makes it a crime to issue a check knowing
it will not be paid. The statute is worded in terms of
"obtaining" control over another's property




Judiciary
Page Two

Proposed bill - rewords 45-6-316 to make it apply to "retaining"
possession to another's property as well as "obtaining”
possession and provides that it is no defense to the crime
that consideration for the check was not received at the
same time as the check was issued.

HB 569 (Iverson)

Current law - 45-2-213 provides that entrapment is a defense to
a crime. Entrapment occurs when a public servant induces
another to commit a crime. To successfully prosecute a
defendant, the state must prove beyond a reasonable doubt that
the defendant committeed the crime. The burden of proof in
a criminal prosecution can never shift from the prosecution
to the defendant although the burden of going forward with
evidence may change often.

Proposed bill - would provide that in a criminal action entrapment
is an "affirmative defense" which the defendant must prove
by a preponderance of the evidence. To plead an affirmative
defense, a defendant must essentially admit committing the
alleged offense and plead mitigating circumstances such as
entrapment; then the defendant has the burden of proof.

HB 602 (Sivertsen)

Current law - 45-2-212 provides that compulsion is a defense to

a crime.

Proposed bill - would make compulsion an affirmative defense
which the defendant must prove by a preponderance of the
evidence. [See the above discussion of affirmative defenses

with respect to HB 569.]





