
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

M a r c h  6, 1979 

The f i f t y - s e c o n d  m e e t i n g  o f  t h e  S e n a t e  J u d i c i a r y  Commi t -  
t e e  was c a l l e d  t o  o r d e r  b y  S e n a t o r  E v e r e t t  R. L e n s i n k  i n  room 
3 3 1  o f  t h e  c a p i t o l  b u i l d i n g  o n  t h e  a b o v e  d a t e  a t  9:34 a.m. 

ROLL CALL: 

A l l  members w e r e  p r e s e n t .  

CONSIDERATION OF HOUSE B I L L  580:  . 

T h i s  i s  an  a c t  t o  p r o v i d e  t h a t  i t  i s  n o t  a  d e f e n s e  t o  
t h e  c r i m e  o f  i s s u i n g  a  b a d  c h e c k  t h a t  c o n s i d e r a t i o n  was n o t  
r ' e c e i v e d  a t  t h e  same t i m e  a c h e c k  o r  o t h e r  o r d e r  i s  i s s u e d  
o r  d e l i v e r e d .  R e p r e s e n t a t i v e  Fagg f e l t  s t r o n g l y  t h a t  t h e r e  
s h o u l d  b e  some t i g h t e n i n g  o f  t h e  l a w  s o  t h a t  t h e s e  c h e c k s  
c a n  b e  c o l l e c t e d .  

M a r y  J o  L o v e l y ,  r e p r e s e n t i n g  t h e  M o n t a n a  L a n d l o r d s  
A s s o c i a t i o n ,  s t a t e d  t h a t  t h e y  e n c o u r a g e  t h e  u s e  o f  c h e c k s ,  
b u t  when t h e s e  c h e c k s  c a n n o t  be  c o l l e c t e d ,  s h e  s t a t e d  i t  
i s  v e r y  h a r d  on  t h e  o w n e r ,  p a r t i c u l a r l y  t h e  e l d e r l y  p e r s o n  
w i t h  o n e  r e n t e r  o r  o n e  p e r s o n  j u s t  g e t t i n g  s t a r t e d ,  t h a t  

l 

a  bad  c h e c k  c a n  r e a l l y  b e  b a d  f o r  them. 

R e p r e s e n t a t i v e  S c u l l y  s t a t e d  t h a t  t h i s  b i l l  i s  d i r e c t e d  
a t  l a n d l o r d s  who a r e  c o l l e c t i n g  r e n t ,  b u t  h e  s t a t e d  t h a t  i s  
n o t  t h e  o n l y  c a s e .  He s a i d  t h a t  i t  i s  i m p o r t a n t  t o  know t h a t  
t h e  c h e c k  l a w  t h a t  t h e y  now h a v e  s a y s  y o u  m u s t  r e c e i v e  goods  
a t  t h e  t i m e  y o u  w r i t e  t h e  c h e c k .  He t o l d  o f  an  e x a m p l e  w h e r e -  
i n  a n  i n d i v i d u a l  f r o m  I d a h o  w r o t e  a  c h e c k  f o r  $ 3 6 , 0 0 0 . 0 0  f o r  
t w i n e  a n d  o t h e r  f a r m  g o o d s  on  a w h o l e s a l e  b a s i s  f o r  a  r e t a i l  
s t o r e  a n d  t h e  j u d g e  d e c i d e d  t h a t  a t  t h e  t i m e  o f  t h e  w r i t i n g  
o f  t h e  c h e c k ,  t h e  g o o d s  h a d  n o t  been  d e l i v e r e d  a n d  t h a t  t h i s  
was n o t  a b a d  c h e c k .  

T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s .  

Tom H o n z e l ,  r e p r e s e n t i n g  t h e  M o n t a n a  A s s o c i a t i o n  o f  - 
C o u n t y  A t t o r n e y s ,  s t a t e d  t h a t  he  d i d  n o t  t h i n k  t h a t  t h i s  b i l l  
was n e e d e d .  He s t a t e d  t h a t  h e  t h o u g h t  t h e  p r o b l e m  o f  r e n t  
c h e c k s  i s  a d e q u a t e l y  c o v e r e d  u n d e r  t h e  l a n d l o r d - t e n a n t  a c t  
and  t h e  r e t a i n e r  a c t .  He b e l i e v e d  t h a t  t h e  p r i n c i p l e  t h i n g  
i s  c o n s i d e r a t i o n  a n d  i f  t h e r e  i s  a f a i l u r e  o f  c o n s i d e r a t i o n ,  
h e  d i d  n o t  t h i n k  t h e  c o u n t y  a t t o r n e y s  s h o u l d  h a v e  t o  p r o s e c u t e .  
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S e n a t o r  B W a r a  q u e s t i o n e d  i f  t h i s  means t h a t  i f  y o u  
d o n ' t  h a v e  a n y  money i n  t h e  b a n k  t h a t  t h a t  p e r s o n  c a n  b e  
p r o s e c u t e d  and  c h a r g e d  w i t h  a f e l o n y .  R e p r e s e n t a t i v e  S c u l l y  
s t a t e d  t h a t  i t  depends  o n  t h e  amount  o f  t h e  c h e c k .  R e p r e -  
s e n t a t i v e  Fagg  s t a t e d  t h a t  s i n c e  h e  h a d  p u t  t h i s  b i l l  i n ,  
t h i s  h a s  h a p p e n e d  t o  h i m  t h a t  an  i n d i v i d u a l  w r o t e  h i m  a  c h e c k  
f a r  $ 1 7 5 . 0 0  and l e f t ;  a n d  t h a t  h e  i s  s t u c k  w i t h  t h a t  c h e c k .  

S e n a t o r  G a l t  s a i d  t h a t  y o u  c o u l d  h a v e  e v e r y  c a t t l e  
t r a d e r  I n  t h e  s t a t e  o f  M o n t a n a  i n  j a i l .  He e x p l a i n e d  t h a t  
t h e r e  i s n ' t  o n e  o f  t h e m  t h a t  d o e s n ' t  w r i t e  a  c h e c k  a n t i c i -  
p a t i n g  t o  p u t  t h e  money i n  t h e  b a n k  l a t e r .  R e p r e s e n t a t i v e  
Fagg s a i d  t h a t  t h a t  i s  f i n e ,  i f  t h e  money i s  t h e r e  when t h e  
c h e c k  comes i n ,  t h e n  t h e r e  i s  n o  p r o b l e m .  

S e n a t o r  L e n s i n k  q u e s t i o n e d  i f  t h i s  i s  p a r t i c u l a r l y  a p -  
," p l i c a b l e  t o  r e n t  a s  y o u  do n o t  r e c e i v e  i t  u n t i l  t h e  end  o f  

t h e  m o n t h .  Ms. L o v e l y  s t a t e d  t h a t  s o m e t i m e s  y o u  e n d  u p  b e i n g  
owed t w o  m o n t h s  r e n t .  

S e n a t o r  Van V a l k e n b u r g  s t a t e d  t h a t  l a n d l o r d s  a r e  g e n e r a l l y  
p r o t e c t e d  b e c a u s e  t h e y  d o  h a v e  some k i n d  o f  d e p o s i t .  R e p r e -  ! 
s e n t a t i v e  Fagg e x p l a i n e d  t h a t  t h e  p r o b l e m  y o u  g e t  i n t o  t h e r e  
i s  t h i s  d e p o s i t  i s  f o r  c l e a n i n g  and  t h e  p l a c e  c a n  b e  a  
d i s a s t e r ,  a n d  t h i s  p l u s  t h e  f a c t  t h a t  he  t o o k  $175 .00  f o r  
t h e  r e n t .  He s t a t e d  t h a t  t h e r e  a r e  some p e o p l e  who p u t  e x c e s -  
s i v e  a m o u n t s  o f  money o n  f o r  d e p o s i t s  b u t  t h a t  t h i s  i s  t h e  
e x c e p t i o n ,  n o t  t h e  r u l e .  

M r ,  H o n z e l  s t a t e d  t h a t  h e  t h o u g h t  t h e  p r o b l e m  we h a v e  
h e r e  i s  d e p o s i t s ,  t h a t  t h i s  l a n g u a g e  i s  e x t r e m e l y  b r o a d ,  
someone w o u l d  p a y  $ 1 7 5 . 0 0  f o r  t h e i r  r e n t  i n  c a s h ,  g a v e  a 
c h e c k  f o r  t h e  d e p o s i t ,  a n d  h e  c o u l d  b e  p r o s e c u t e d  i f  t h e  
c h e c k  d o e s  n o t  c l e a r  a n d  t h e  i n d i v i d u a l  who does  n o i  p a y  h i s  
r e n t  i s  n o t  s u b j e c t  t o  p r o s e c u t i o n .  

R e p r e s e n t a t i v e  Fagg  n o t e d  t h a t  i f  t h e  g u y  d o e s  n o t  p a y  
h i s  r e n t ,  y o u  c a n  g e t  h i m  o u t  i n  t e n  t o  t w e l v e  d a y s ,  b u t  - 
i f  h e  w r i t e s  a c h e c k  t h a t  does  n o t  c l e a r ,  t h e n  t h e  p r o c e s s  
c a n  c o n t i n u e  f o r  a  l o n g  p e r i o d  o f  t i m e .  

T h e r e  w e r e  n o  f u r t h e r  q u e s t i o n s  o r  comments,  a n d  t h e  
h e a r i n g  o n  t h i s  b i l l  was c l o s e d .  
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CONSIDERATION OF HOUSE B I L L  5 4 9 :  

T h i s  i s  an  a c t  e x p l a n d i n g  t h e  d e f i n i t i o n  o f  t h e f t  t o  i n -  
c l u d e  f r a u d u l e n t l y  o b t a i n e d  p u b l i c  a s s i s t a n c e ,  e t c .  R e p r e s e n -  
t a t i v e  S c u l l y  s t a t e d  t h a t  t h e r e  i s  a b a t t l e  o v e r  w h e t h e r  o r  
n o t  t h e  c o u n t y  a t t o r n e y s  s h o u l d  p rosc ,cu te  o r  w h e t h e r  t h e  
d e p a r t m e n t  s h o u l d .  He s t a t e d  t h a t  t h i s  b i l l  was i n t r o d u c e d  
a t  t h e  r e q u e s t  o f  t h e  d e p a r t m e n t  0.f r e v e n u e  t o  t r y  a n d  m e e t  
t h a t  p r o b l e m  and  p l a c e  i t  i n  t h e  c r i m i n a l  c o u r t  w h e r e  i t  b e -  
l o n g s .  

R o n a l d  B a r t s c h ,  r e p r e s e n t i n g  t h e  D e p a r t m e n t  o f  Revenue,  
I n v e s t i g a t i v e  D i v i s i o n ,  s t a t e d  t h a t  t h e y  h a v e  h a d  s e v e r a l  
c a s e s  t h a t  h a v e  been  r e f u s e d  b y  t h e  c o u n t y  a t t o r n e y s .  He 
s a i d  t h a t  t h e y  h a v e  a  $ 7  m i l l i o n  a  m o n t h  f r a u d  b i l l  a n d  t h a t  
t h e y  j u s t  h a v e  t o  g e t  a  h a n d l e  on i t .  He t e s t i f i e d  t h a t  t h e y  
become e x t r e m e l y  f r u s t r a t e d  and t h e y  h a v e  had o n l y  a b o u t  30  
s u c c e s s f u l  p r o s e c u t i o n s ;  and  many t i m e s  t h e  c o u n t y  a t t o r n e y s  
r e f u s e  t o  p r o s e c u t e .  

M i k e  G a r r i t y ,  s t a f f  a t t o r n e y  w i t h  t h e  D e p a r t m e n t  o f  
Revnue,  g a v e  a  s t a t e m e n t  i n  s u p p o r t  o f  t h i s  b i l l .  

T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s  and  no  o p p o n e n t s .  

S e n a t o r  O l s o n  q u e s t i o n e d  i f  $ 7  m i l l i o n  a  m o n t h  was r i g h t .  
M r .  B a r t s c h  s t a t e d  t h a t  t h i s  was ' t h e  t o t a l  w e l f a r e  b i l l  - t h a t  
i s  e v e r y t h i n g .  S e n a t o r  O l s o n  s a i d  t h i s  i s  n o t  j u s t  t h e  f r a u d u -  
l e n t  a c t s  a n d  M r .  B a r t s c h  r e p l i e d  t h a t  no ,  t h e  amoun t  o f  
f r a u d  i s  a b o u t  6 p e r  c e n t  o f  t h i s .  S e n a t o r  L e n s i n k  s a i d  t h a t  
t h i s  w o u l d  s t i l l  b e  $ 4 2 0 , 0 0 0 . 0 0  a  m o n t h .  S e n a t o r  O l s o n  s a i d  
t h a t  t h i s  b o t h e r s  me a b o u t  t h i s  much money a  m o n t h  a n d  w o n d e r e d  
how l o n g  t h i s  has  been  g o i n g  o n .  M r .  B a r t s c h  s t a t e d  t h a t  t h i s  
i s  d i f f i c u l t  t o  s a y  - t h a t  t h e y  h a v e n ' t  f o u n d  a l l  t h e  f r a u d  
h e r e  i s  a n d  t h e y  h a v e n ' t  e v e n  b e g i n  t o  l o o k  h a r d  a t  t h e  o f -  
f e n d e r s .  S e n a t o r  O l s o n  q u e s t i o n e d  h i m  a s  t o  i f  t h e y  c a n  d o  
s o m e t h i n g  a b o u t  i t .  M r .  B a r t s c h  r e p l i e d  t h a t  i t  i s  d i f f i c u l t .  
He s t a t e d  t h a t  t h e y  a r e  g e t t i n g  some r e c o v e r i e s  a n d  some 
p r o s e c u t i o n s ,  b u t  t h e y  do  c u t  them o f f  o f  w e l f a r e .  

T h e r e  b e i n g  n o  f u r t h e r  comments o r  q u e s t i o n s ,  t h e  h e a r i n g  
o n  t h i s  b i l l  was c l o s e d .  
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CONSIDERATION OF HOUSE B l L L  5 6 9 :  

T h i s  i s  an a c t  t o  p r o v i d e  t h a t  i n  a  c r i m i n a l  a c t i o n  
e n t r a p m e n t  i s  an a f f i r m a t i v e  d e f e n s e  w h i c h  t h e  d e f e n d a n t  
m u s t  p r o v e  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  e t c .  R e p r e -  
s e n t a t i v e  l v e r s o n  e x p l a i n e d  t h e  b i l l  and  s t a t e d  t h a t  t h i s  
b i l l  w i l l  n o t  c o n s t i t u t e  .any m a j o r  c h a n g e .  

Tom Honze l ,  r e p r e s e n t i n g  t h e . M o n t a n a  A s s o c i a t i o n  o f  
C o u n t y  A t t o r n e y s ,  s t a t e d  t h a t  t h e  i s s u e  i s  n o t  new t o  
t h e  c r i m i n a l  l a w  a n d  t h e  new l a n g u a g e  was o n l y  added a t  t h e  
end .  

T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s  and  no  o p p o n e n t s .  

S e n a t o r  Van V a l k e n b u r g  s t a t e d  t h a t  h i s  r e s e a r c h  i n d i -  
c a t e s  t h a t  an  a f f i r m a t i v e  d e f e n s e  does n o t  n e c e s a r r i l y  mean 
y o u  h a v e  t o  p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  a n d  
he w o n d e r e d  i f  t h e y  w e r e  s a y i n g  o t h e r w i s e .  M r .  H o n z e l  s t a t e d  
t h a t  i n  t h e  c a s e  o f  e n t r a p m e n t ,  t h a t  seems t o  be t h e  s t a n d a r d .  

I 
S e n a t o r  T u r n a g e  s t a t e d  t h a t  i n  s e l f - d e f e n s e ,  i f  t h e  i s s u e  

a r i s e s ,  t h e n  t h e  b u r d e n  d o e s n ' t  s h i f t  t o  t h e  a c c u s e d ,  t h a t  
t h e  b u r d e n  o f  p r o o f  i s  o n  t h e  s t a t e  b e y o n d  a  r e a s o n a b l e  d o u b t  
t h a t  an  o f f e n s e  has  been  c o m m i t t e d .  He s t a t e d  w h a t  h e  d i d  
n o t  l i k e  i s  t h e  s h i f t i n g  o f  t h e  b u r d e n  o f  p r o o f  and h e  f e l t  
t h a t  e n t r a p m e n t  i s  o n e  o f  t h e  m o s t  h e i n i o u s  c r i m e s  a  man c a n  
p a r t i c i p a t e  i n .  

Ron B a r t s c h ,  f r o m  t h e  D e p a r t m e n t  o f  Revenue,  s t a t e d  t h a t  
t h i s  i s  a p r e t t y  r o u g h  c r i m e ,  and i s  p r e t t y  s e r i o u s  f o r  a 
p o l i c e  o f f i c e r  t o  b e  a c c u s e d  o f .  He s t a t e d  i f  he  i s  a c c u s e d  
a n d  i s  g u i l t y  u n t i l  h e  c a n  p r o v e  o t h e r w i s e ,  and h e  f e l t  t h a t  
t h e r e  a r e  t w o  b l a d e s  t o  t h e  k n i f e .  

T h e r e  w e r e  n o  f u r t h e r  q u e s t i o n s  a n d  n o  comments a n d  t h e  
h e a r i n g  on  t h i s  b i l l  was c l o s e d .  

CONSIDERATION OF HOUSE B l L L  5 3 9 :  

T h i s  i s  an a c t  t o  p r o v i d e  f o r  n o t i f i c a t i o n  o f  a n  i n q u i r y  
p r o c e s s  f o r  n o n r e n e w a l  o r  c a n c e l l a t i o n  o f  m o t o r  v e h i c l e  i n -  
s u r a n c e ,  e t c .  R e p r e s e n t a t i v e  G i l l i g a n  s t a t e d  t h a t  h e  had  
a f r i e n d  who was n o t  r e n e w e d  b y  h i s  i n s u r a n c e  company b e c a u s e  
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h e  was i n v o l v e d  i n  t h r e e  a c c i d e n t s  - t w o  o f  w h i c h  w e r e n o t  
h i s  f a u l t  a n d  o n e  t h a t  was a n d  t h i s  i n d i v i d u a l  d i d  n o t  know 
w h a t  t o  d o .  The c o m p u t e r  h a d  k i c k e d  h i s  c a r d  o u t .  

T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s  and  no  o p p o n e n t s .  

T h e r e  was a  number  o f  q u e s t i o n s  a s k e d  and  t h e  h e a r i n g  
o n  t h e  b i l l  was c l o s e d .  

DISPOSITION OF HOUSE B l L L  5 8 0 :  

S e n a t o r  T u r n a g e  moved t h a t  t h i s  b i l l  b e  n o t  c o n c u r r e d  
i n .  He s t a t e d  t h a t  t h i s  i s  a  bad b i l l  a n d  h e  f e l t  t h a t  
t h i s  w o u l d  r e s u l t  i n  h o u s e w i f e s  b e i n g  p u t  i n  t h e  c o u n t y  j a i l .  
The  m o t i o n  c a r r i e d  w i t h  S e n a t o r s  H e a l y  a n d  G a l t  v o t i n g  n o .  

CONSIDERATION OF HOUSE B l L L  602:  

T h i s  i s  an a c t  t o  p r o v i d e  t h a t  i n  a  c r i m i n a l  a c t i o n  
c o m p u l s i o n  i s  an a f f i r m a t i v e  d e f e n s e  w h i c h  t h e  d e f e n d a n t  m u s t  
p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  e t c .  R e p r e s e n t a -  
t i v e  S i v e r t s o n  g a v e  an  e x p l a n a t i o n  o f  t h i s  b i l l .  

Tom H o n z e l ,  r e p r e s e n t i n g  t h e  Mon tana  A s s o c i a t i o n  o f  
C o u n t y  A t t o r n e y s ,  s t a t e d  t h a t  c o m p u l s i o n  i s  d e f i n e d  h e r e  
a n d  a s  r e c o g n i z e d  b y  t h e  c o u r t s ,  i t  i s  a  l i t t l e  b r o a d e r  t h a n  
t h e  d e f i n i t i o n  we h a v e  h e r e .  He s t a t e d  t h a t  P r o f e s s o r  E v e r t -  
s e n  t h i n k s  t h e  t e r m  " n e c e s s i t y "  m i g h t  k a  b e t t e r  t e r m .  

T h e r e  w e r e  no  f u r t h e r  p r o p o n e n t s  a n d  n o  o p p o n e n t s .  

S e n a t o r  Towe q u e s t i o n e d  w h a t  i s  t h e  s i t u a t i o n  now - how 
i s  i t  b e i n g  h a n d l e d  - c o u r t s  s a y  y o u  h a v e  t o  d i s p r o v e  b e y o n d  
a  r e a s o n a b l e  d o u b t .  M r .  H o n z e l  s t a t e d  t h a t  t h e y  h a v e  n o t  
s a i d  t h a t ,  t h e y  a r e  J u s t  t r y i n g  t o  make some c o n s i s t e n c y ,  
t h e y  h a v e  r e c o g n i z e d  c o m p u l s i o n  now a n d  e n t r a p m e n t ,  b u t  
t h a t  n e i t h e r  o n e  o f  t h e m  say  t h a t  t h e y  a r e  an  a f f i r m a t i v e  
d e f e n s e .  S e n a t o r  Towe a s k e d  how do t h e  c o u r t s  t r e a t  t h e m '  
now a n d  M r .  H o n z e l  s t a t e d  t h e y  h a v e  g e n e r a l l y  been a c c e p t e d  
a s  an  a f f i r m a t i v e  d e f e n s e  a n d  t h i s  i s  n o t  c h a n g i n g  a n y t h i n g .  
S e n a t o r  Towe w o n d e r e d  i f  t h e y  w e r e  c h a n g i n g  t h e  b u r d e n  o f  
p r o o f  o n  i t .  M r .  H o n z e l  s t a t e d  t h a t  as  f a r  as  c o m p u l s i o n  
i s  c o n c e r n e d ,  t h e  c o u r t  d i d  t a l k  i n  t e r m s  t h a t  t h e  d e f e n d e n t  
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w o u l d  h a v e  t o  p r o v e  t h a t  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  
He s t a t e d  t h a t  t h e y  d o  n o t  r e c o g n i z e  i t  i n  s e l f - d e f e n s e .  

S e n a t o r  f u r n a g e  s t a t e d  t h a t  t h e s e  i s s u e  n e v e r  r i s e  u n t i l  
i t  i s  a p p e a l e d .  He s a i d  i f  c o n v i c t e d  and h e  a p p e a l s ,  I s u p p o s e  
t h e n  t h e  c o u r t  s e t s  a s t a n d a r d  f o r  t h e  c o u r t  t o  r u l e  by .  
He s a i d  t h a t  h e  w o u l d  i m a g i n e  t h e  c o u r t s  a r e  d o i n g  t h a t  now. 

T h e r e  b e i n g  n o  f u r t h e r  comments o r  q u e s t i o n s ,  t h e  h e a r i n g  
o n  t h i s  b i l l  was c l o s e d ,  

DISPOSITION OF HOUSE B I L L  5 4 9 :  

The q u e s t i o n  was a s k e d  w h a t  was M c C a l l u m ' s  b i l l  a n d  
S e n a t o r  T u r n a g e  s a i d  t h a t  i t  was S B  376 ,  b u t  t h a t  was i n  t h e  
w e l f a r e  s t a t u t e  i t s e l f  and  t h i s  i s  i n  t h e  c r i m i n a l  c o d e .  
S e n a t o r  O ' H a r a  moved t h a t  t h e  b i l l  b e  c o n c u r r e d  i n .  

S e n a t o r  Towe s t a t e d  t h a t  h e  was c o n c e r n e d  a b o u t  i t  and  
h e  f e l t  t h a t  p e o p l e  c a n  g e t  o n  t h e  b a d  s i d e  o f  i n d i v i d u a l s  
and  t h e y  c a n  be  g i v e n  a  b a d  t i m e .  

S e n a t o r  Van V a l k e n b u r g  made a  s u b s t i t u t e  m o t i o n  t o  
amend t h e  b i l l  o n  p a g e  3,  l i n e  1 b y  s t r i k i n g  t h i s  l a n g u a g e  
i n  i t s  e n t i r e t y .  He s t a t e d  t h a t  t h e  r e a s o n  f o r  t h i s  i s  t h a t  
we t o o k  t h i s  o u t  o f  M c C a l l u m ' s  b i l l  a n d  h e  d i d  n o t  t h i n k  
we s h o u l d  h a v e  t h e  i n c o n s i s t e n c y .  S e n a t o r  T u r n a g e  s t a t e d  
t h a t  i t  i s  s t i l  t h e r e  i n  t h e  l a n g u a g e  " k n o w l i n g i y  f a l s e  s t a t e -  
m e n t ,  r e p r e s e n t a t i o n  o r  i m p e r s o n a t i o n " .  

T h e  m o t i o n  c a r r i e d  w i t h  S e n a t o r s  G a l t  and  O l s o n  v o t i n g  
no .  

S e n a t o r  O ' H a r a  moved t h a t  t h e  b i l  1 b e  c o n c u r r e d  i n ,  a s  
amended.  

DISPOSITION OF HOUSE B I L L  5 6 9 :  

S e n a t o r  Towe s t a t e d  t h a t  e n t r a p m e n t  i s  d a r n  h a r d  t o  
p r o v e  i n  a n y  e v e n t .  S e n a t o r  T u r n a g e  s t a t e d  t h a t  h e  t h o u g h t  
t h e  s u p r e m e  c o u r t  d o e s  t h i s  now. S e n a t o r  T u r n a g e  e x p l a i n e d  
e n t r a p m e n t ,  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  and  b u r d e n  o f  
p r o o f .  S e n a t o r  Towe s t a t e d  t h a t  v e r y  r a r e l y  i s  e n t r a p m e n t  
s u c c e s s f u l .  

S e n a t o r  T u r n a g e  moved t h a t  t h e  b i l l  b e  n o t  c o n c u r r e d  i n .  
The m o t i o n  c a r r i e d  w i t h  S e n a t o r  O ' H a r a  v o t i n g  no .  
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D iSPOSlT lON OF HOUSE B l L L  602:  

S e n a t o r  T u r n a g e  moved t h a t  t h i s  b i l l  b e  n o t  c o n c u r r e d  
i n .  S e n a t o r  L e n s i n k  s t a t e d  t h a t  i n  c r i m i n a l  l a w ,  t h e y  h a v e  
t o  p r o v e  b e y o n d  a  r e a s o n a b l e  d o u b t  and  i n  c i v i l  l a w  h a s  t o  
p r o v e  p r e p o n d e r a n c e  o f  e v i d e n c e .  The m o t i o n  c a r r i e d  u n a n i -  
mous l y .  

DISPOSITION OF HOUSE B l L L  5 3 9 :  

S e n a t o r  A n d e r s o n  moved t h a t  t h i s  b i l l  be  n o t .  c o n c u r r e d  
in. The m o t i o n  c a r r i e d  w i t h  S e n a t o r  H e a l y  v o t i n g  n o .  

DISPOSITION OF HOUSE B l L L  2 4 8 :  

S e n a t o r  Towe s t a t e d  t h a t  t h e  d e p a r t m e n t  s a i d  t h e r e  
i s  c o n f u s i o n  a b o u t  e l i g i b i l i t y  a t  l e a s t  u n t i l  t h e y  h a v e  
s e r v e d  o n e - h a l f  o f  t h e  s e n t e n c e  

J o a n  M a y e r  f r o m  t h e  L e g i s l a t i v e  C o u n c i l  w e n t  o v e r  
t h e  p r o p o s e d  amendments and  s h e  s t a t e d  t h a t  t h i s  i s  r e a l l y  
a s u b s t i t u t e  b i l l .  S e n a t o r  T u r n a g e  moved t h e  a d o p t i o n  o f  
t h e  amendments .  The m o t i o n  c a r r r i e d  u n a n i m o u s l y .  S e n a t o r  
T u r n a g e  s t a t e d  t h a t  a  s t a t e m e n t  o f  i n t e n t  s h o u l d  p r o b a b l y  
b e  made. 

S e n a t o r  Towe s t a t e d  t h a t  t h e  b i l l  w i l l  ( 1 )  s t a t e  t h a t  
t h e y  d o n ' t  h a v e  t o  p a y  m in imum wage; ( 2 )  i n  o r d e r  t o  b e  
e l i g i b l e  f o r  f u r l o u g h ,  h a v e  t o  c o m p l y  w i t h  t h e  r u l e  o f  t h e  
d e p a r t m e n t ,  a l s o  makes i t  c l e a r  h e  i s n ' t  e l i g i b l e  u n t i l  h e  
h a s  s e r v e d  o n e - h a l f  o f  h i s  s e n t e n c e ;  ( 3 )  i f  p i c k e d  u p  f o r  
f u r l o u g h  v i o l a t i o n ,  h e  has  a r i g h t  t o  c o u n s e l  b u t  o n l y  a t  
h i s  own e x p e n s e .  

S e n a t o r  T u r n a g e  moved t h a t  t h e  b i l l  b e  c o n c u r r e d  i n ,  
a s  amended. The m o t i o n  c a r r i e d  u n a n i m o u s l y .  

I t  was a g r e e d  t h a t  a  s t a t e m e n t  of i n t e n t  s h o u l d  b e  
i n c l u d e d  o n  t h i s  b i l l  and  t h e  c o m m i t t e e  w i l l  c o n s i d e r  i t  
a g a i n  when a  s t a t e m e n t  o f  i n t e n t  i s  p r e p a r e d .  
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DISPOSITION OF HOUSE B l L L  270 :  

S e n a t o r  L e n s i n k  s t a t e d  t h a t  n o t h i n g  has  happened  i n  
t h e  l a s t  84  y e a r s .  S e n a t o r  T u r n a g e  s t a t e d  t h a t  y o u  c a n ' t  
h a v e  a t r u s t  t h a t  will n e v e r  v e s t .  S e n a t o r  Towe s a i d  we 
s h o u l d  l o o k  a t  i t  a n d  S e n a t o r  T u r n a g e  s t a t e d  t h i s  " i f  a t  
a l l "  j u s t  t u r n s  i t  a l l  b a c k w a r d s  a n d  S e n a t o r  Van V a l k e n b u r g  
s a i d  t h a t  i t  i n t e n d s  t o  c l a r i f y . '  S e n a t o r  T u r n a g e  s t a t e d  
t h a t  i f  t h i s  i s  t o  c l a r i f y ,  h e  w o u l d  s u g g e s t  t h a t  t h e  b i l l  
d i e .  S e n a t o r  L e n s i n k  s t a t e d  t h a t  y o u  m i g h t  w a n t  t o  t a l k  
t.o R e p r e s e n t a t i v e  Kemmis a n d  t a k e  t h i s  up  t o m o r r o w .  T h i s  
was a g r e e d  u p o n .  

DlSPOSlTQN OF HOUSE B l L L  250 :  

S e n a t o r  B rown  s t a t e d  t h a t  h e  t h o u g h t  t h a t  t h i s  i s  g o i n g  
t o  c r e a t e  t r e m e n d o u s  p r o b l e m s  and  i s  t h e  b e s t  r e l i e f  b i l l  
f o r  a t t o r n e y s  t h a t  has  e v e r  p a s s e d .  He s t a t e d  t h a t  t h a t  
n o t i c e  i s  g o i n g  t o  b e  s o  g e n e r a l  f r o m  now on  t h a t  i t  i s  
g o i n g  t o  c a u s e  more  h a r m  t o  t h e  p u b l i c .  He s t a t e d  t h a t  some 
amendments a r e  v e r y ,  v e r y  n e c e s s a r y  a n d  i f  y o u  p a s s  t h i s  1 

b i l l ,  y o u  a r e  n e c e s s i t a t i n g  t w o  h e a r i n g s .  

S e n a t o r  T u r n a g e  s a i d  h e  d i d  n o t  know a b o u t  30 t o  40 
d a y s  n o t i c e .  S e n a t o r  B rown  s t a t e d  t h a t  t h e  r e a s o n  t h e y  
a r e  e x t e n d i n g  t h i s  t o  3 0  d a y s  i s  b e c a u s e  o f  t h e  d e a d l i n e  
i n  t h e  S e c r e t a r y  o f  S t a t e ' s  o f f i c e .  

S e n a t o r  Brown moved t h a t  t h i s  b i l  1 be n o t  c o n c u r r e d  i n  
a n d  t h e  m o t i o n  c a r r i e d  u n a n i m o u s l y .  

DISPOSITION OF HOUSE B l L L  514 :  

S e n a t o r  Towe moved t h a t  t h i s  b i l l  be amended o n  p a g e  
1 ,  l i n e  5 , s t r i k e  " n o t  i n t e n d e d  t o  c o n s t i t u t e "  a n d  o n  p a g e  
1 ,  l i n e  6 ,  s t r i k e  " u n d e r  t h e  s m a l l  t r a c t  f i n a n c i n g  a c t " ,  
a n d  amend o n  p a g e  1 ,  l i n e  16 ,  f o l l o w i n g  " o f  t r u s t " ,  s t r i k i  
i t O  r~~ a n d  o n  1 i n e  17 i n s e r t  ",I' a n d  i n s e r t  " o r  t r u s t  i n d e n t u r e s , " .  

The m o t i o n  c a r r i e d  u n a n i m o u s l y .  

S e n a t o r  T u r n a g e  moved t h a t  t h e  b i  11 b e  c o n c u r r e d  i n ,  
a s  amended.  The m o t i o n  c a r r i e d  u n a n i m o u s l y .  

T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s ,  t h e  m e e t i n g  was a d -  
j o u r n e d  a t  1 ~ 2 8  a.m. 4 

SENATOR E V  ERETT R .  LENSINK, CHAIRMAN 



i:cic'l, L ) , l T i r  A t t i ~ c h  to M i n u t e s .  

b 





STATEMENT OF INTENT RE: HB 248 

A s t a t e m e n t  of i n t e n t  i s  r e q u i r e d  f o r  t h i s  b i l l  i n  

t h a t  it d e l e g a t e s  a u t h o r i t y  t o  adopt  r u l e s  i n  s e c t i o n  2 .  

S e c t i o n  2 ( s e c t i o n  46-23-405, MCA) d i r e c t s  t h e  

Department of  I n s t i t u t i o n s  t o  adopt  r u l e s  which i n c l u d e  

g u i d e l i n e s  concerning p r i s o n e r  e l i g i b i l i t y  t o  p a r t i c i p a t e  

i n  t h e  p r i s o n e r  fu r lough  program. Such g u i d e l i n e s  a r e  

i n t ended  t o  p rov ide  o b j e c t i v e  c r i t e r i a  f o r  e v a l u a t i n g  each 

i n d i v i d u a l ' s  chance f o r  succes s  such a s  t h e  t ype  of  crime 

f o r  which he i s  i n c a r c e r a t e d ,  p r i o r  f e l o n i e s ,  r e v o c a t i o n s  

of  p a r o l e ,  e scapes ,  and t i m e  t o  p a r o l e  e l i g i b i l i t y .  Each 

p r i s o n e r  i s  t o  be g iven  p o i n t s  under each  c r i t e r i o n ,  and 

each  c r i t e r i o n  is t o  be weighted i n  accordance w i t h  i t s  

r e l a t i v e  importance.  

F i r s t  adopted by t h e  SENATE COMMITTEE ON J U D I C I A R Y  on 

March 8, 1979. 



















Presidect: .............................................................. MR. 

JuLi .cF~-y We, your committee on .......................................................................................................................................................- 

i!ou e e 5 1 4  having had under consideration .................................................................................................................. Bill No. ................. 

Eouse ............. 514 ..... Respectfully report as follows: That ........,.....,........................................................................................... Bill No r 
t h i r d  x e a d i r ; ~  >ill, be miended as fnllot.crr: 

1. Title, linc 5. 
P o l l  oding: "OF TZUST" 
S t ~ r i k c :  "LdCtT Xi-'" *.LL.~USD % C G ~ ~ S T I T ~ Y L ' '  
Inscx'i: Yxfs" 

2 .  T i t l c ,  line 6 .  
S t r i k e  : " U;;iI>Ez ;:la% Sl-mLT, TXiCT FI;;h;.$fli:IG IicTq 

4 .  Page 1, l i n c  17, 
FolLowicg: "rkedc," 
I n s e r t :  "or trwt i n d c n t ~ c s ,  " 

And, as so ,x"ir.e.ended, 
-5.zAs &.&.A< I3E CQ;.?C132Xf! I I J  

STATE PUB: CO.  
Helena. Mont. 

.. A .  I 
J 

--. 
,I - , . .................................................................................................... 

TV?, ---.",r., 
L1 Y 1 ~ ~  I 2. xi!sx;x Chairman. :, ,(,( 

2' 

,-,,i f - 



STAMDIIiG COfd?JITTIEC: R E P O R T  

....................... F3,rch.. T 9 3.3 ......................... ... .... 

................ ...*.............. MR. .R.xcaLcXe~.P... 

.................................... We, your committee on J'sld.$.~.f .s.T$ ........................................................................................... 

..................................................................... having had under consideration ............................... RO.?ASC Bi l l  No. ... 32 ......... 

....................................................................... Respectfully report as ~OIICILYS: That ....................... e ~ ' S 9  Bil l  f\lo .... 32 ., ....... 

th ird  reading b i l l ,  be aacndcd as foflaws; 

1. Page 3, Ihes  ll th rough  15. 
Pollowing: "ochfe3aff on l i n s  II 
Strike: rwaioder of line il t l .soug3 ' 4 5 "  cn line 15 
I n c c r t :  "does not fncl~ds ccn2uct eri3Gic; u:it of 

ffic mncrship ,  naintenacce, or use ~f e s c t o r  vc3icle 
as deseri5ed in T i t l a  61" 

STATE PUB. CO. 
Helena. M o n t .  

.., '\, /' 4. -? 2. L./ 
u~L--'- .................................................................................................... ..... 

Everett P. Lensink, Chairman. 
I .  



MR. ................... ESCS~.~,~~CE;.:. . .  ............ 

........................................................................................ We, your committee on ....................................... ss5.!.if i~i.?~ 

.......................................... having had under consideration .......................................................... d i ! ? ~ $ . ~  Bill No. ..fi44 ...... 

7 - ................................... Fies;~.crfcrlly report as follows: That .......................................................... 2 3  B i i ~  No ...... 543 .,... 
t h i i r d  rcading b i l l ,  be z ~ r i d c d  a s  EolZrn:~:  

2. Page 2 ,  lho 25 and l i n ?  1 on page 3.  
Following: "device" an l i ~ e  25 
SLt.ri>:e: rc.mabdcr of l i n e  25 through n i ~ ~ ~ r c "  ofi l i n z  1 

STATE PUB. CO. 
H e l t n ~ .  blont. 

.................................................................................................... 
zLTzj?zTy R.. Lz;.ls-j-:;:<r Chairman. 

I .. , /;; <:,7 



Prcsislent:  MR. .............................................................. 

J u J i c i a r v  ................................................................................................... ................................................. We, your committee on , .+ 

fIr~use having had under consideration .................................................................................................................. Bill NO. .?<.3 ........ 

-.. . ;-lrJ-LLse .. <, /. d: %-t , 
Respectfully report as follows: That ............................................................................................................ gill NO ................... 
Irhlr2 r ead in5  S i l l ,  be szcr;ilcd as f o i l w s :  

2. T i t l e ,  lice 6. 
E'ul iowin~:  " F ~ , O G ? ~ ~ I "  

3. T i t l e ,  line 7. 
Following: "SXCTI0:JS" 
Strike: "45-7-356, 46-23-4C1 TI!3OUZ2" 
Inscrt: "416-23-602," 

4 .  T i t l e ,  line 8. 
Follo7~icg: l i n e  7 
S t r i k e :  "TiiRGGGii 4G-23-413' 
I n s e r t :  "46-23-422"  
Pol1otrir.g : c3LlD''  
S"--ific: "46-23-415 TIII'\O'L;G" 46-23--22&" 
Inscr t :  "4G-23-425" 

(cont inuc3)  ....................................................................... :. ............................ 
STATE PUB. CO. Chairman. 

Helena. Mont .  



T 
' JudfcfAPy 'L 

Comiiitteo IE 243 Z%i..rch 3, . ............ 79 ................................................................ 19 

I 
5 .  Title, lf~as 8 2nd 9. 3 P O U O W ~ ~ ~ X  'XO-' on line 3 
Strike; rtzaain2~r of line 8 t h u ~ ~ g h  "Eab" on lice 3 

6 .  Pages I throqh 15. 

3 
Strike:  el& of tilo b i l l  f o l t ~ w h ~  tk-. casctica claiise 

I 
I L t  =Section 1. Eectioc 45-23-402,  E:r",P, is cz-ai'dd to re&: I - 

'16-23-402.  h;qcsa of pziso~er fllrloujh p r e g r m .  (1) Thc praoce and 
irrtrznt of this; f ~ i  to: 
(e) establish a P X O ~ P ~ .  TOT t h ~  t:?h&ilitatior., adzciztioa, azZ better 
n e a t  of ~ e l c c t c d  prisonera conf ina l  in t30 n t z t c  prisos, ~LccL;g thc 
establishze~t, i c g o l n t i o n ,  gufdnnce, t s d  coneol a2 snch progrm 7~mkr 
the direct ion of th6 Ceparkm~t af fnskitu"' i ~ ~ n 8  : 
(3 )  increase t t a i r  rrs,socsihiliky to a ~ c i c t y ;  
f ~ ~ - - ~ ~ ~ & ~ ~ ~ e ~ ~ k b f - ~ ~ ~ & - 3 - ) . . o 3 ~ ~ - ~ ~ i ~ ~ ~ e 3 ~ ~ t ~ ~ ~ ~ ~ ~ - ~ ~ - % ~ ' t ; " ~ 8 ~ ~ k k b - g 2 " ~  

I 
'oaf ~ ~ Z S + ~ ~ ~ ~ ~ - ~ ~ - ~ ~ ~ - - Z : ~ Z - ~ ~ Z B ~ P S - ~ P ~ ~ ~ ~ ~ B - ~ ? = - ~ & & & ~ T - ~ C E ' ~ ~ L L I ~ ~ ~ - ~ ~  
+~a-+~Te-~~~~ys-~.s.-b~-p~&d-$epa~&qc~;t&s~&-y~&&~- s~,--;1,~~--g~ 
-fd)(C) nake it p a ~ i b i e  thae tl:ey E I Z ~  %?or.", g z i n f u i l - ~  to s u p p r t  their 
ecptqde2ltn ir. vkols or fa part while servi~g t21a2.r scotenccn, cor- 
tinae t h c k  c&ac.xkior. cr t r a in ing ,  an6 at the saco the fulfill t;ie 
olligatiozs of the sgntence oli iilpricora3nt h p o s d .  
(21 The pr imncr  p r q r a ?  ~ h o l l  operate by m.~ppl.e~entir-*.~ and not  +a- 
plzcing established s r ;a l  prce~&;ree ncv or hszeaftcr estsbl is:~od by 
Icw m d  sha l l  strv;? to cz~terd the linits oC ccmfiaezant for trcr.trzi;k 
as ccLb es juriodActisna3. pur?oees, 
(3 )   hi^ part is to be l ibexal ly  wnstraed to c'E~ct tho ov-aall . 
Q ~ ~ W ~ ~ V Q S  88t a ~ ~ t b  f%CX%f0nm" 

s 4 5- 13- 405. Zstabliahin~ pxegrxcn -- rules. TBt? G e p r ' a n t  i n  a u L h ~ r -  
i z e d  aad d i rcc tcZ  to estnblich a i n r lw . jh  p z c ~ z ~ 3  axd r-d;c rules in 
accordtnce witk T i t l e  2 ,  c k a ? t ~ x  4 ,  to ~ ~ L ~ L x ~  ars3 control  thc  szm. 
Euica shell f.zclut;i~ pre3~&a4ecm 213. JcXf nrlo fox: 
( 1) n @ ~ k ~ ~ ~ - a ~ - ~ a & d - t ~ ~ ~ ~ ~ & ~ ' ' c - z ~ ~ ~ ~ ~ ~ ~ ~ e ~ - p ~ , ~ - ~ : 6 ~ - ~ ~ 3 - h , h 2 n - ~ k e  
~ & n ~ L ~ ~ ~ - i . . a ~ ~ y - ~ e ~ ~ - ~ ~ - z ~ ~ ~ ~ e ~ - b ~ - ~ ~ w - 6 ~ - . b , k e 3 - ~ i ~ ~ g ~ P 9 . 9 ~ ~ - ~ ~ ~ ~ ~ E - p g j  
~cr-pe~ss~s-~~8yt~-&%-5h~iSLli~-8e~r'~d&~d,3%-~y-~&2-~~-%;f~:- cr;.~~tsy er 
nr4 csncr cEi.gFb%lf tr; 
pxA 

(I) wtic?%psti~g in cn cducatiora3,, t . n a ~ - o - k ,  c r  t rakA lng  p r o g r a ;  
(3 )  appsl-oval of G U ; ~ C X F Y ~ . ~ ~ ~ ~ J  GZ~ZZJ;  and 
( 4 )  roviex 02 dzts r s i~=kian? ;  in f axlw.~gh ep~Liczitf.02. " 

46-23-411. E,3plicnAdon to pextic5psi;c -- ~ l i ~ 2 . 5 l l i t y .  Ar,y p ~ i s o n z r  
ccr.ffne8 is t he  ~ t a t e  pr inan,  o;;cept a prfconor sattffi:g a scntouce 
ISSSO~C~ under 45-19-?02(2), m y  m k a  2-mlication to ~ a r ; i c i p n t a  in 

&* " t l ~ a  El;rko~gh prclrjraa @ % - 2 ~ ~ a s ~ - b y - t ~ ~ c - k ~ ~ ~ 1 ~ k e ? t n - a ~ ~  if ho has --- 
E C ~ J C C  --- ct least ~f ie-half  aE the tL-:a req3ircd t r s  32 csoziCcrcd zar 
psrolc -- ax2 qaalifios under t h e  n l e a  cstcblls'iai.. b ~ t 3 c  d o ~ a r ' ~ c n t . "  -- --A - -.-4-- 

(continued) 3 
STATE PUB. CO.  

Helena. M o n t .  

Chairman 





J u d i c i a r y  - 
Cornit  t o  E 3  228 -4- :!exch 9 ...................... ..................................... ' . .  19 ..-......... 

----- - 
--- 

3 dotemine an a l te rna te  P T D ~ O C ~ ~ .  I n  kii3.s hc?ri.?? tho ~r i sozc r  ir: 
a:C&tlea-teJ3zve DAJ he rqrcscnte;: by c ~ " n s z l  ap?sd-zecd-k~-re&we~=fz~, 
b d a  zt this u:m ~ V ~ C ~ E C .  ~ g o a  ~ ~ t e i i ~ i ~ . g  that ~ r i ~ a z c r  iil w t  
bene%ltirig fxuzr thc fur1cug:r prcqrm ar4 % r i l l  n o t  beanfit from con- 
tinlrod partlcL?3tic~. in 
re*cu-ned to thc y~ioon.~" 

S r A T E  PUB.  CO. 
Helena.  Mont.  

....""....'P V)Gp.:.. ....... "... ...................................-......,.......... 'y .-'1 ' ..,C -..- *z'rz I?.. J.~-.&L-:A,~, Chairman. I 



- .  , 
........................................................................................ ..................................... We, your committee on ..d 

, . 
having had under consideration ..................................... iIf33SS1 ............................................................... Bill No. ...23i\, ...... 

. ?  3 - ..... Respec:fuIIy report as follows: That ........................................ !.;3.2.2.? ...................................................... Bill Nc.. ......, :2.3 

STATE PUB. CO. 
Helena, Mont. 

. , 

.................................................................................................... 
t:~r?rptt R ,  L-.n?i<!: Chairman. 

--- . 
I !., - ,  - . / 



..... ......................................................................... ........................................... We, your committee on J u d c i c x y  ..Y... 

......................................................... ........................................... 'P: having had under consideration .?c:.4-..2 Bill NO ..... 2.2.~ r 7n ..... 

-. .................................................. Respectfully report as foilows: That ............................................ 20'29:3 Bill NG. .... 533 ...... 

STATE PUB.  CO. 
Helena. Mont. 



MR. ....... EZR?.A.&%AC~. ............................ 

J u d i c i a r y  ........................................................................................................................................................ We, your committee on 

lTouse 559  
having had under consideration ............................................................................................................. Bill No. ................. 

." :- r ................................................................... ...... ........................... .... Respec~fully report as follows: That Ai2M4.2 Bill No. 2.9.3 

STATE PUB: CO. 
Helena. Mont. 



- 'r-. ................................................................................... ............................................ We, your committee on J G S ~ ~ . Y & ~ . + J !  

having had under consideration ...................................................?.................................................... Bil l  No. ..... 55.15 .... 

: ' ~ i l  r, :-A r T: ............................................................ ...... Respectfully report as follov~s: Tha: .................................. r.: ,:Y Bi l l  NO ...... :J:;!:! ..... 

STATE Pue: co. 
Helena. Mont. 

\. .................................................................................................... . - 
I;*J,?T<? k t  R, Lerl.s~n$: Chairman. 



. - .......................... ......... MR. PXZSLQEA~; 

Jxdhci.riry We, your committee on ....................................................................................................................................................... 

I:oi~32 .................................................................................................................. having had under consideration Bill No .................. 602 

!is,*:. ........................................................ ...... ...................................... Respectfully report as follcws: That + A:?.+ ................. 6 :; 2. Eiil No 

S T A T E  PUB.  CO. 
Helena, Mont .  



BILLS TO BE HEARD BY 
SENATE J U D I C I A R Y  

Tuesday,  March 6 ,  1979 

1- HB 539 ( G i l l i q a n )  

C u r r e n t  law - 33-23-212 r e q u i r e s  t h a t  a n  i n s u r e r  c a n n o t  c a n c e l  
a n  i n s u r a n c e  p o l i c y  w i t h o u t  f i r s t  g i v i n g  w r i t t e n  n o t i c e  
30 d a y s  i n  advance  ( o r  1 0  days  and t h e  r e a s o n  i n  c a s e s  o f  
non-payment of premiums).  N o t i c e  must  i n c l u d e  a  s t a t e m e n t  

t h e  i n s u r e d  t h a t  h e  can  r e q u e s t  t h e  i n s u r e r  t o  
s p e c i f y  t h e  r e a s o n s  f o r  t h e  c a n c e l l a t i o n  i f  s u c h  r e q u e s t  i s  
made n o t  less t h a n  1 5  days  b e f o r e  t h e  c a n c e l l a t i o n  d a t e .  
33-23-214 r e q u i r e s  s i m i l a r  advance  n o t i c e  of non-renewal - 
i n  s u c h  c a s e ,  t h e  i n s u r e d  h a s  u n t i l  1 month a f t e r  t h e  
t e r m i n a t i o n  d a t e  t o  r e q u e s t  t h e  r e a s o n  f o r  the non-renewal .  

Proposed b i l l  - a s  o r i g i n a l l y  d r a f t e d ,  would have e s t a b l s i h e d  
an a p p e a l  p r o c e s s  f o r  i n s u r e d s  i n  c a s e s  of c a n c e l l a t i o n  
o r  non-renewal .  A s  amended by t h e  house ,  t h e  b i l l  p r o v i d e s  
a n  i n q u i r y  p r o c e s s .  A n o t i c e  of  non-renewal o r  c a n c e l l a t i o n  
must  i n c l u d e  n o t i c e  t o  t h e  i n s u r e d  t h a t  he  c a n  c a r r y  a n  
i n q u i r y  t o  t h e  commissioner  of  i n s u r a n c e .  E f f e c t i v e  
J a n u a r y  1, 1980. 

C u r r e n t  law - 53-2-107 makes f r a u d u l e n t  o b t a i n i n g  o f  p u b l i c  
a s s i s t a n c e  t h e f t  a s  p r o v i d e d  i n  45-6-301 - f r a u d u l e n t  
o b t a i n i n g  i s  d e f i n e d  a s  "knowingly o b t a i n s  by means of  
a w i l l f u l l y  f a l s e  s t a t e m e n t ,  r e p r e s e n t a t i o n ,  i m p e r s o n a t i o n  
o r  o t h e r  f r a u d u l e n t  d e v i c e . "  
NOTE: S B  376  (McCallum, Turnage) attempted t o  amend 
53-2-107 by i n c l u d i n g  " p u r p o s e f u l  f a i l u r e  t o  r e v e a l  
r e s o u r c e s  o r  income" a s  f r a u d .  T h i s  amendment was r e j e c t e d  
by t h e  S e n a t e  J u d i c i a r y  Committee. 

P roposed  b i l l  - amends 45-6-301 which i s  t h e  d e f i n i t i o n  o f  t h e  
c r i m e  of  t h e f t .  The b i l l  would expand t h e  d e f i n i t i o n  
of  t h e f t  t o  i n c l u d e  f r a u d u l e n t l y  o b t a i n e d  p u b l i c  a s s i s t a n c e .  
T h i s  new d e f i n i t i o n  i n c l u d e s  e s s e n t i a l l y  t h e  sane ( b u t  n o t  
q u i t e )  l anguage  s f  53-2-107 e x c e p t  NOTE: t h i s  b i l l  would 
i n c l u d e  t h e  l anguage ,  " a  knowing f a i l u r e  t o  r e v e a l  s o u r c e s  
o f  income" which  t h i s  c o r n i t t e e  r e j e c t e d  i n  SE 3 7 6 .  

3 .  HE 580 (Fagg) 

C u r r e n t  law - 45-6-316 makes i t  a  crime t o  i s s u e  a  check knowing 
it w i l l  n o t  be  p a i d .  The s t a t u t e  i s  worded i n  t e r m s  o f  
" o b t a i n i n g "  c o n t r o l  o v e r  a n o t h e r ' s  p r o p e r t y  I 



J u d i c i a r y  
Page Two 

Proposed b i l l  - rewords 45-6-316 t o  make it apply t o  " r e t a i n i n g "  
posses s ion  t o  a n o t h e r ' s  p rope r ty  a s  w e l l  a s  "ob ta in ing"  
posses s ion  and p rov ides  t h a t  it is no defense  t o  t h e  c r i m e  
t h a t  c o n s i d e r a t i o n  f o r  t h e  check was n o t  r ece ived  a t  t h e  
same t ime a s  t h e  check was i s s u e d .  

. HB 569 ( I v e r s o n )  
r\ 
I \  

Cur ren t  l a p  - 45-2-213 p rov ides  t h a t  entrapment  i s  a  de fense  t o  
a  crime.  Entrapment occurs  when a p u b l i c  s e r v a n t  induces  
ano the r  t o  commit a cr ime,  To s u c c e s s f u l l y  p r o s e c u t e  a 
defendant ,  t h e  s t a t e  must prove beyond a  r e a s ~ n a b l e  doubt  t h a t  
t h e  defendant  committeed t h e  crime.  The burden o f  proof i n  
a  c r i m i n a l  p rosecu t ion  can never  s h i f t  from t h e  p r o s e c u t i o n  
t o  t h e  defendant  a l though  t h e  burden of going forward w i t h  
ev idence  may change o f t e n .  

Proposed b i l l  - would p rov ide  t h a t  i n  a  c r i m i n a l  a c t i o n  entrapment  
i s  an " a f f i r m a t i v e  defense"  which t h e  defendant  must prove 
by a  preponderance of  t h e  evidence.  To p l ead  an a f f i r m a t i v e  
de fense ,  a defendant  must e s s e n t i a l l y  admit  committing t h e  
a l l e g e d  o f f e n s e  and p l ead  m i t i g a t i n g  c i rcumstances  such a s  
entrapment ;  t hen  t h e  defendant  has  t h e  burden o f  p roof .  

Cur ren t  l a w  - 45-2-212 p rov ides  t h a t  compulsion i s  a de fense  t o  
a  c r i m e .  

Proposed b i l l  - would make compulsion an  a f f i r m a t i v e  de fense  
which t h e  defendant  must prove by a preponderance of t h e  
ev idence .  [See t h e  above d i s c u s s i o n  of a f f i r m a t i v e  de fenses  

' w i t h  r e s p e c t  t o  HB 569.1 




