
MINUTES OF THE MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

March 2 ,  1979 

The f o r t y - n i n t h  meet ing of  t h e  Sena te  J u d i c i a r y  Com- 
m i t t e e  w a s  c a l l e d  t o  o r d e r  i n  Room 331 of t h e  C a p i t o l  Bui ld ing  
by S e n a t o r  E v e r e t t  R. Lensink,  Chairman on t h e  above d a t e  a t  
9 : 3 4  a.m. 

ROLL CALL: 

A l l  members were p r e s e n t  w i t h  t h e  excep t ion  o f  Sena to r  
Anderson, who w a s  excused. 

' CONSIDERATION O F  HOUSE BILL 32: 

T h i s  i s  an a c t  t o  amend t h e  laws r e l a t i n g  t o  cr ime vict ims 
compensation by c l a r i f y i n g  terminology,  by d e l e t i n g  w e l f a r e  
b e n e f i t s  as a  c o l l a t e r a l  sou rce ,  by p e r m i t t i n g  t h e  d i v i s i o n  
of  workers '  compensation t o  adopt  requi rements  concern ing  i n -  
fo rmat ion  on t h e  a v a i l a b i l i t y  of a s s i s t a n c e  t o  v i c t i m s  and 
t h e  e s t a b l i s h m e n t  of escrow accounts  f o r  funds  owed t o  i n d i v i d -  
u a l s  i n f l i c t i n g  i n j u r y  o r  d e a t h ,  by p e r m i t t i n g  t h e  r e d u c t i o n  
o r  e l i m i n a t i o n  of  compensation when t h e  v i c t i m  c o n t r i b u t e s  t o  
t h e  i n j u r y  o r  d e a t h ,  and by changing a  r e f e r e n c e  t o  earmarked 
revenue  fund t o  agency fund.  Represen ta t ive  Q u i l i c l  s t a t e d  t h a t  
t h i s  b i l l  amends t h e  c r ime  v i c t i m ' s  compensation a c t  and would 
make Montana law c o i n c i d e  wi th  t h e  f e d e r a l  law. H e  i n t roduced  
Norman G r o s f i e l d ,  Admin i s t r a to r  o f  t h e  Worker's Compensation 
Div i s ion  of  t h e  Department of  Lhbor and I n d u s t r y .  

M r .  G r o s f i e l d  s t a t e d  t h a t  t h i s  a c t  would conform Montana 
l a w  t o  proposed f e d e r a l  l e g i s l a t i o n  and under t h e  f e d e r a l  l e g i s -  
l a t i o n  t h e y  may be a b l e  t o  g e t  some reimbursement o f  what t h e y  
pay o u t .  He s t a t e d  t h a t  t hey  can  o f f s e t  under d i f f e r e n t  programs 
such a s  i n su rance  b e n e f i t s ,  unemployment compensation, e tc .  H e  
s t a t e d  t h a t  t h e  f e d e r a l  government w i l l  n o t  l e t  ~s o f f s e t  a g a i n s t  
w e l f a r e .  H e  s t a t e d  t h a t  t h e  House p laced  a p r o v i s i o n  i n  t h e  b i l l  
t h a t  would a l l ow b e n e f i t s  i nvo lv ing  t h e  u se  of  an automobi le  i f  
t h e  automobi le  was used a s  a  weapon. H e  t h e n  went over  t h e  rest 
o f  t h e  b i l l  and expla ined  t h e  changes.  

There  were no f u r t h e r  proponents  and no opponents.  

Represen ta t ive  Q u i l i c i  s t a t e d  t h a t  t h e s e  amendments r e a l l y  
make t h i s  b i l l  conform t o  t h e  new f e d e r a l  s t a t u t e  and w e  w i l l  
have a  b e t t e r  chance t o  r e c e i v e  funds  f o r  t h i s  program through  
t h e  f e d e r a l  government. H e  s t a t e d  it might be  some problem 
w i t h  t h e  motor v e h i c l e s  and he would have no o b j e c t i o n s  t o  amending 
t h i s  o u t  o f  t h e r e .  
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S e n a t o r  Van Valkenburg asked what i s  t h e  f i n a n c i a l  
s t a t u s  o f  t h i s  fund r i g h t  now and M r .  G r o s f i e l d  s t a t e d  t h a t  
it was a l i t t l e  ove r  $300,000.00 a t  t h e  p r e s e n t  t i m e .  

S e n a t o r  Van Valkenburg s t a t e d  t h a t  he w a s  concerned 
about  t h e  deparment having d i s c r e t i o n  about  whether  t h e  v i c t i m  
may have c o n t r i b u t e d  t o  t h e  cr ime - he  s a i d  t h a t  a  r a p e  v i c t i m  
who has  n o t  r e s i s t e d  an a t t a c k ,  and then  somebody comes a l o n g  
and s a y s  t h e y  c o n t r i b u t e d  t o  t h e  crime. M r .  G r o s f i e l d  s t a t e d  
t h a t  t h e y  make thousands of d e t e r m i n a t i o n s  such  as  t h i s  and 
you must p u t  f a i t h  i n  t h e  d i v i s i o n  a s  t o  t h e  use  o f  good 
judgment , 

Sena to r  Towe asked how t h i s  was funded and Mr, G r o s f i e l d  
s t a t e d  t h a t  t h i s  i s  funded by a s i x  p e r  c e n t  assessment  on a l l  
t r a f f i c  moving v i o l a t i o n s .  Sena to r  Towe asked how much had 
been p a i d  ~ u t ;  and M r .  G r o s f i e l d  answered t h a t  t h e  fund was 
o r i g i n a l l y  s e t  up on J u l y  1, 1977 and b e n e f i t s  c o u l d  be  p a i d  
o u t  on J u l y  1, 1978; and h e  s a i d  he b e l i e v e d ,  t o  d a t e ,  t h e r e  h a s  
been p a i d  o u t  approximately  $60,000.00. H e  s t a t e d  t h a t  h i s  a n t i -  
c i p a t i o n  i s  t h a t ,  a s  i n  a l l  programs, t hey  s t a r t  o u t  q u i t e  
s lowly;  and a f t e r  t h e  f i r s t  yea r  i n  C a l i f o r n i a ,  t h e y  had a  300 
p e r  c e n t  i n c r e a s e  i n  b e n e f i t s .  

Sena to r  Turnage asked i f  he could  break down the claims 
t h a t  have been p a i d  o u t  - t h e  t ype  of  c l a im  - amounts - what 
damages t h e r e  were, etc.  M r .  G r o s f i e l d  s t a t e d  t h a t  t h e y  p a i d  
i n  a  homicide c a s e  $1,100 f o r  a  f u n e r a l ,  a  woman los t  an eye  
by a  c h a i r  being p u t  i n  he r  eye  and he d i d  n o t  know t h e  e x a c t  
amount; t h e y  have h o s p i t a l  b i l l s ,  medical  b i l l s  and r a p e  c a s e s  
and t h a t  damages a r e  u s u a l l y  t o t a l  medical  payments, h o s p i t a l  
payments and a c t u a l  wage l o s s :  H e  s t a t e d  t h a t  t h e  maximum can 
n o t  exceed a $25,000.00 l i m i t -  H e  s t a t e d  t h a t  g e n e r a l l y  aggra-  
v a t e d  a s s a u l t  cases and murder are t h e  t y p e s  of c r i m e  t h a t  t h i s  
act  a d d r e s s e s .  

S e n a t o r  Towe asked him t o  e x p l a i n  t h e  earmarked revenue.  
M r ,  G r o s f i e l d  s t a t e d  t h a t  t h e  earmarked fund i s  a  f u n d . t o  c a r r y  
on t h e  a d m i n i s t r a t i o n  c o s t s  of t h e  agency as opposed t o  t h e  
b e n e f i t s ,  

S e n a t o r  Turnage ques t ioned  i f  you have t o  have a c o n v i c t i o n  
b e f o r e  a  v i c t i m  can g e t  t h i s .  M r .  G r o s f i e l d  s t a t e d  t h a t  t h e r e  
i s  no requi rement  t h a t  a  conv ic t ion  must be  r e c e i v e d .  S e n a t o r  
Turnage ques t ioned  what about  an  a c q u i t t a l ,  and M r .  G r o s f i e l d  
s t a t e d  t h a t  t h e  de t e rmina t ion  of  a b e n e f i t  i s  more on a  c i v i l  
concept  r a t h e r  t h a n  a  c r i m i n a l  concept .  
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There  were no f u r t h e r  q u e s t i o n s  o r  comments, and t h e  
h e a r i n g  on t h i s  b i l l  w a s  c lo sed .  

CONSIDERATION OF HOUSE BILL 332: 

T h i s  i s  a n  a c t  t o  amend s e c t i o n  46-5-202 t o  p e r m i t  t h e  
a p p l i c a t i o n  f o r  a s e a r c h  war ran t  t o  be made by a sworn tele- 
phone s t a t e m e n t  which is  e l e c t r o n i c a l l y  recorded.  R e p r e s e n t a t i v e  
Keyser gave an  e x p l a n a t i o n  o f  t h i s  b i l l -  H e  s t a t e d  a t  t h e  
p r e s e n t  t ime,  i f  you b e l i e v e  t h a t  a  crime h a s  been committed, 
you have t o  go t o  t h e  judge a t  h i s  o f f i c e  o r  h i s  home t o  s e c u r e  
t h i s  war ran t .  I n  many a r e a s ,  some l i v e  4 0  t o  60  m i l e s  away 
and by t h e  t i m e  t h e y  would g e t  t h e r e ,  c o n t a c t  t h e  judge, get 
t h e  s e a r c h  war ran t ,  t hen  t h e  goods are gone. H e  s t a t e d  t h a t  
t h e  case i n  Townsend w a s  a  good example w i t h  t h e  u s e  o f  a n  

' a i r p l a n e  and one o f  t h e  l a r g e s t  amounts of  marajuana e v e r  
d i scove red .  H e  s t a t e d  t h a t  he would o f f e r  an  amendment which 
would make it neces sa ry  t o  c o n t a c t  t h e  county a t t o r n e y  f i r s t ;  
he would have t h i s  recorded;  and i f  h e  f e l t  t h a t  t h i s  i n fo rma t ion  
was v a l i d ,  t h e n  he would c o n t a c t  t h e  judge; and t h e n  t h e  judge 
would be  i n  c o n t a c t  w i t h  t h e  o f f i c e r  and i s s u e  a  t e l ephone  
s e a r c h  war ran t .  

J i m  Burnes, u n d e r s h e r i f f  o f  Cascade County, s t a t e d  t h a t  
t h i s  b i l l  was modeled a f t e r  t h e  p r e s e n t  Washington s t a t u t e .  
H e  s t a t e d  t h a t  he wanted t o  clear up a misconcept ion - t h a t  
t h e y  d o n ' t  i n t e n d  f o r  t h i s  t o  be a  c o n s t a n t  t h i n g .  He t o l d  
o f  two major  homicides ,  bo th  of which happened on Sunday; and 
he  had no s u c c e s s  t h e  e n t i r e  day i n  c o n t a c t i n g  one o f  t h e i r  
judges  and he s t a t e d  t h a t  t h e  f i r s t  f o r t y - e i g h t  hou r s  i n  a  
major  crime i s  c r i t i c a l ;  t h a t  ev idence  d e t e r i o r a t e s ,  contraband 
moves f a s t ;  c r i m i n a l s  move f a s t ;  and he  asked t h e  c o m m i t t e e  t o  
s u p p o r t  t h i s  b i l l .  

John B e l l ,  r e p r e s e n t i n g  t h e  Montana S h e r i f f s  and Peace 
O f f i c e r s  A s s o c i a t i o n ,  s t a t e d  t h a t  he e n t h u s i a s t i c a l l y  s u p p o r t s  
t h i s  b i l l ,  H e  s t a t e d  t h a t  Augusta has  a l i t t l e  a i z s t r i p  and 
t h e y  are many m i l e s  o u t  of  Helena. H e  f e l t  t h a t  t h i s  b i l l  
should  p a s s  as they  should be a b l e  t o  u se  any e l e c t r o n i c  t o o l  
t h a t  i s  a v a i l a b l e .  

B i l l  Romine, r e p r e s e n t i n g  t h e  Montana S h e r i f f s  and Peace 
O f f i c e r s  A s s o c i a t i o n ,  s t a t e d  t h a t  t h e  phone i s  be ing  used now, 
t h a t  when a  deputy i s  a  long  ways from t h e  j u s t i c e  of  t h e  peace ,  
h e  c a l l s  a n o t h e r  deputy ,  e x p l a i n s  what i s  go ing  on ,  t h a t  t h e  
deputy  t h e n  f i l l s  o u t  a n  a f f i d a v i t  of what i s  going  on ,  based 
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on t h e  i n fo rma t ion  t h a t  h e  has  r e c e i v e d  o v e r  t h e  t e l ephone ,  
t h e n  he goes  t o  t h e  county a t t o r n e y ' s  o f f i c e ,  and t h e n  t o  t h e  
j u s t i c e  o f  t h e  peace.  H e  s t a t e d  t h a t  w e  are a l r e a d y  us ing  
t h e  t e l ephone  system, b u t  t hey  do  n o t  have a system where 
w e  a r e  r e c o r d i n g ;  and it i s  a s topgap  procedure.  H e  f e l t  t h a t  
s a f egua rds  are i n  t h i s  b i l l  and it would be  much b e t t e r  a l l  
recorded  and typed up. 

J i m  J ensen ,  r e p r e s e n t i n g  t h e  Montana M a g i s t r a t e s  Associ-  
a t i o n ,  s t a t e d  t h a t  t h e y  suppor t  t h i s  b i l l  w i t h  t h e  amendment. 

Mike McGrath, A s s i s t a n t  At torney  Gene ra l ,  s t a t e d  t h a t  
t h e  Department of  J u s t i c e  suppor t  t h i s  b i l l .  

There  were no f u r t h e r  proponents  and opponents .  

R e p r e s e n t a t i v e  Keyser s t a t e d  t h a t  t h e  o f f i c e r  h a s  t o  have 
a j u s t  cause  and were under  t h e  same o b l i g a t i o n s  a s  when t h e y  
c o n t a c t e d  a d i s t r i c t  judge. Me s a i d  t h a t  t h e y  want o u r  o f f i c e r s  
and law enforcement people  t o  be up t o  d a t e  and a b l e  t o  t a k e  
c a r e  of s i t u a t i o n s  as  they  arise. 

S e n a t o r  Van Valkenburg ques t ioned  what i s  t h e i r  op in ion  
a s  t o  t h e  c o n s t i t u t i o n a l i t y  t o  t h e  p r o v i s i o n  t h a t  t h e  a p p l i c a -  
t i o n  must be  i n  w r i t i n g .  M r .  McGrath s t a t e d  t h a t  he  had n o t  
r e s e a r c h e d  t h e  b i l l .  Represen ta t ive  Keyser s t a t e d  t h a t  t h i s  
was used i n  C la rk  County, Washington s i n c e  1972; and they  have 

a 
never  l o s t  a c a s e  y e t  because it was u n c o n s t i t u t i o n a l .  M r .  Romine 
s t a t e d  t h a t  a s  he unders tands  t h a t  reduc ing  t h i s  t o  w r i t i n g  i s  
a  s a fegua rd  and t a k e s  care of  t h e  c o n s t i t u t i o n a l  q u e s t i o n .  

Sena to r  Turnage s t a t e d  t h a t  he would f e e l  more comfor t ab l e  
i f  t h i s  was r e q u i r e d  verba t im.  

S e n a t o r  Towe ques t ioned  how would a  person  know i f  some- 
one comes on your d o o r s t e p  and shows a war ran t ,  how d o  you know 
t h a t  t h e  judge has  a c t u a l l y  s igned  it; and wondered how they  
a r e  going t o  p r e v e n t  t h a t -  It w a s  noted t h a t  u n l e s s  a  person  
knows t h e  j udge ' s  w r i t i n g  r i g h t  now, he  d o e s n ' t  know i f  t h e  
judge s igned  t h e  war ran t ;  and t h a t  once an o f f i c e r  p u l l s  some- 
t h i n g  l i k e  t h a t ,  t h a t  o f f i c e r  i s  dead,  if he eve r  h a s  t o  go t o  
a judge aga in ;  and he c a n ' t  a f f o r d  t o  t a k e  t h a t  r i s k -  

Sena to r  Healy asked what i f  n e i t h e r  t h e  county a t t o r n e y  or 
t h e  deputy i s  a v a i l a b l e .  Represen ta t ive  Keyser s a i d  t h a t  t h e n  
he  shouId c o n t a c t  t h e  judge. 

Sena tor  Towe asked how are w e  going t o  be a s s u r e d  t h a t  
t h i s  does  n o t  become rou t ine . .  Represen ta t ive  Keyser s t a t e d  t h a t  
he p e r s o n a l l y  d i d  n o t  t h i n k  t h i s  would be  a problem as t h e  judges  
and c o u r t s  have c o n t r o l ;  and most judges have s t r o n g  b e l i e f s  
about  i s s u i n g  s e a r c h  war ran t s ;  t hey  a r e  tough t o  g e t ;  t h e  
jucges  are ve ry  r e l u c t a n t  t o  i s s u e  them; and i f  t h e r e  i s  an abuse ,  
t h a t  judge w i l l  c u t  them r i g h t  down. 
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There  were no f u r t h e r  q u e s t i o n s  and no f u r t h e r  comments 
and t h e  hea r ing  on t h i s  b i l l  was c l o s e d .  

CONSIDEFATION OF HOUSE BILL 311: 

T h i s  i s  a n  a c t  t o  e l i m i n a t e  t h e  requirement  p rov id ing  
t h a t  a  j u s t i c e s '  c o u r t  w a i t  f o r  a  defendant  one hour  beyond 
t h e  t i m e  set  f o r  t r i a l  b e f o r e  t h e  c o u r t  may e n t e r  a  d e f a u l t ,  
e t c .  Represen ta t ive  Ramirez gave an  exp lana t ion  o f  t h i s  b i l l  
and he s t a t e d  t h a t  t h e  p r e s e n t  system c r e a t e s  some problems 
f o r  t h e  j u s t i c e s  of peace. 

J i m  J ensen ,  r e p r e s e n t i n g  t h e  Montana M a g i s t r a t e s  Associ- 
a t i o n ,  s t a t e d  t h a t  t hey  h e a r t i l y  endorse  t h i s  b i l l ,  e s p e c i a l l y  
i n  s m a l l  c l a i m s  c o u r t s ,  and t h i s  would h e l p  a  speedy remedy. 

There  w e r e  no f u r t h e r  proponents  and no opponents .  

Sena to r  Van Valkenburg moved t h a t  t h i s  b i l l  be  concurred 
i n .  The motion c a r r i e d  unanimously. 

CONSIDERATION O F  HOUSE BILL 335: 

T h i s  i s  an a c t  t o  p rov ide  f o r  a  cus tody  h e a r i n g ,  i f  r e -  
ques t ed ,  upon t h e  d e a t h  of a  c u s t o d i a l  p a r e n t ,  e t c .  Representa-  
t i v e  Ramirez s t a t e d  t h a t  under t h e  p r e s e n t  law, i f  one p a r e n t  
d i e s ,  cus tody  a u t o m a t i c a l l y  goes t o  t h e  o t h e r  n a t u r a l  p a r e n t ;  
and t h a t  t h i s  h a s  c r e a t e d  some problems. He s a i d  t h a t  i n  some 
c a s e s ,  t h e  n a t u r a l  f a t h e r  may n o t  have seen t h i s  c h i l d  f o r  many 
y e a r s  and a  s t e p f a t h e r  may want t h i s  c h i l d ;  he  has  r a i s e d  t h e  
c h i l d ;  been p a r t  of  t h e  f ami ly  and y e t  i s  n o t  e n t i t l e d  t o  t h i s  
c h i l d .  

There  were no f u r t h e r  proponents and no opponents .  

S e n a t o r  Turnage moved t h a t  t h i s  b i l l  be  concur red  i n .  
The motion c a r r i e d  unanimously. 

CONSIDERATION OF HOUSE BILL 270:  

T h i s  i s  an a c t  t o  amend s e c t i o n  70-1-408 t o  c l a r i f y  t h e  
s t a t e m e n t  of t h e  r u l e  a g a i n s t  p e r p e t u i t i e s .  R e p r e s e n t a t i v e  
K e m m i s  s t a t e d  t h a t  t h e  Montana s t a t u t e  does n o t  i n c l u d e  " i f  
a t  a l l "  and t h a t  t h e r e  i s  i n t e r e s t  i n  p rope r ty  t h a t  i s  c o n t i n -  
g e n t  remainder.  H e  gave an example i f  a  person g i v e s  h i s  
i n t e r e s t  t o  h i s  w i f e ,  and then  t o  h i s  son ,  i f  he l i v e s  t o  2 1  
y e a r s  of  age ,  t h a t  t h e y  would want t h a t  i n t e r e s t  t o  be  good 
and t o  be a b l e  t o  v e s t ,  and t h e  words " i f  a t  a l l "  should  be  
i n  t h e  l a w  t o  make it clear. 

There  were no f u r t h e r  proponents  and no opponents .  
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S e n a t o r  Towe s a i d  t h a t  t h i s  was e n a c t e d  i n  1895 and 
wondered i f  it had e v e r  been i n t e r p r e t e d  by t h e  Montana 

4 
c o u r t s ,  R e p r e s e n t a t i v e  K e r n r n i s  s t a t e d  t h a t  h e  h a s  n o t  found 
any and  h e  f e l t  t h a t  t h e  problem p r o b a b l y  h a s  n o t  b e e n  raised.  

T h e r e  were no f u r t h e r  q u e s t i o n s  and t h e  h e a r i n g  on t h i s  
b i l l  w a s  c l o s e d .  

CONSIDERFbTION O F  HOUSE BILL 308: 

T h i s  i s  a n  a c t  t o  r e p e a l  s e c t i o n  40-1-211, MCA, r e q u i r i n g  
t h a t  a l i c e n s e  t o  mar ry  may n o t  b e  i s s u e d  if e i t h e r  a p p l i c a n t  
f o r  s u c h  l i c e n s e  h a s  f a i l e d  t o  s u p p o r t  l a w f u l  d e p e n d e n t s .  
R e p r e s e n t a t i v e  K e m m i s  s t a t e d  t h a t  t h i s  was i n t r o d u c e d  a t  t h e  
r e q u e s t  of  t h e  a t t o r n e y  g e n e r a l ,  and t h e  a t t o r n e y  g e n e r a l  s t a t e d  
t h a t  t h e y  t h o u g h t  o u r  s t a t u t e  was p r o b a b l y  u n c o n s t i t u t i o n a l ,  

, a n d  t h i s  would s a v e  everyone  t h e  expense  o f  t a k i n g  it t o  t h e  
s u p f  erne c o u r t .  

Mike McGrath, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  s t a t e d  t h a t  
t h e y  have  had s e v e r a l  r e q u e s t s  t o  i s s u e  a n  o p i n i o n  on  t h i s  
s t a t u t e ,  and t h e r e  was c o n s i d e r a b l e  amount of c o n f u s i o n  w i t h  
t h e  c l e r k s .  

T h e r e  w e r e  no f u r t h e r  p r o p o n e n t s  and no opponen t s .  

S e n a t o r  Turnage  moved t h a t  t h e  b i l l  b e  c o n c u r r e d  i n .  The 
mot ion  c a r r i e d  unanimously.  

1 

CONSIDERATION O F  HOUSE BILL 338: 

T h i s  i s  a n  a c t  t o  p r o v i d e  s t a n d a r d s  f o r  i n s p e c t i o n s  by 
government  o f f i c i a l s  and a  p r o c e d u r e  f o r  t h e  procurement  of 
i n s p e c t i o n  w a r r a n t s ;  t o  r e s t r i c t  t h e  a d m i s s i b i l i t y  of e v i d e n c e  
o b t a i n e d  by u n l a w f u l  i n s p e c t i o n ,  etc. R e p r e s e n t a t i v e  K m i s  
gave  an e x p l a n a t i o n  of t h i s  b i l l ,  and he  s t a t e d  t h a t  o u r  c i t i e s  
a r e  p a r t i c u l a r l y  c a u g h t  i n  t h e  p o s i t i o n  t h a t  if t h e y  c a n ' t  g e t  
a c o n s e n t ,  t h e y  c a n ' t  c o n d u c t  t h e  s e a r c h ;  or  t h e y  have  t o  con- 
d u c t  it i l l e g a l l y .  H e  s t a t e d  t h a t , t h e  supreme c o u r t  h a s  made 
t h i s  a b s o l u t e l y  c l e a r ,  and w e  have 'no  p r o c e d u r e s  i n  Montana t o  
o b t a i n  a search w a r r a n t  f o r  t h i s  t y p e  of agency s e a r c h .  

C h r i s  Tweeten, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  o f f e r e d  some 
amendments t o  t h i s  b i l l  and went t h r o u g h  t h e  s e c t i o n s .  

Mike McGrath, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  s t a t e d  t h a t  
t h i s  i s  a  h i g h  p r i o r i t y  b i l l  i n  t h e i r  d e p a r t m e n t  and  gave  a 
s t a t e m e n t  i n  s u p p o r t  o f  t h i s  b i l l .  

M a e  Nan E l l i n g s o n ,  d e p u t y  c i t y  a t t o r n e y  i n  M i s s o u l a ,  ex- 
p l a i n e d  some problems t h e y  had i n  e n f o r c i n g  zoning r e s t r i c t i o n s .  
She s t a t e d  t h e r e  were t e n  p e o p l e  l i v i n g  i n  a  s i n g l e  room and a  
one-person a p a r t m e n t .  She s t a t e d  t h a t  t h e y  must s e e k  c o n s e n t ;  
and i f  t h e y  r e f u s e  t o  c o n s e n t  t o  e n t e r ,  t h e n  w e  a r e  s h u t  o u t .  
She s a i d  t h e r e  i s  a  v e r y  s e r i o u s  s i t u a t i o n  r i g h t  now i n  M i s s o u l a ,  
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where many of  t h e  downtown h o t e l s  a r e  f i r e  hazards  and a r e  
i n  v i o l a t i o n  o f  f i r e  code,  and t h e i r  a b i l i t y  t o  e n t e r  i s  n i l .  

Vernone S l o u l i n ,  r e p r e s e n t i n g  t h e  Food and Consumer 
S a f e t y  Bureau, of  t h e  Department of  Hea l th  and Environmental  
Sc i ences ,  s t a t e d  t h a t  he  had some suggested amendments. H e  
s a i d  t h a t  t hey  i s s u e  some 7,000 l i c e n s e s  a year  f o r  t h e  r ea son  
of  p r o t e c t i n g  t h e  p u b l i c ' s  h e a l t h  and some they  have been in -  
s p e c t i n g  f o r  over  f o r t y  yea r s .  H e  s t a t e d  t h a t  i f  t h e  k i t c h e n s  
are n o t  cons ide red  p a r t  of t h e  a r e a s  open t o  t h e  p u b l i c ,  t h e y  
can  i n s p e c t  t h e  d i n i n g  room b u t  n o t  t h e  k i t chen .  H e  a l s o  s a i d  
t h a t  i f  t h e r e  i s  a suspec ted  c a s e  of  i l l n e s s  from food i n  some 
e s t a b l i s h m e n t ,  t h a t  t h e r e  i s  a need t o  g e t  i n t o  t h a t  k i t c h e n  
immediately;  t h a t  i f  t hey  c a n ' t  g e t  i n  t h e r e  w i t h i n  a h a l f  hour 
o r  an hour ,  t h e r e  may be ano the r  f i v e ,  t e n  o r  f i f t y  people  

, e a t i n g  i n  t h a t  e s t ab l i shmen t ;  and he f e l t  t h a t  it i s  ve ry  
impor t an t  i n  t h i s  s i t u a t i o n  e s p e c i a l l y  a s  it r e l a t e s  t o  food 
e s t a b l i s h m e n t s .  

H e  a l s o  s t a t e d  t h a t  on page 4 ,  l i n e  1 4 ,  t h a t  t h e  language 
" a f t e r  6 p.m. o r  b e f o r e  8 a.m.":,be s t r i c k e n  and i n s e r t  "on ly  
d u r i n g  r e g u l a r  b u s i n e s s  hours" .  He s a i d  t h a t  many p l a c e s  d o  
n o t  open u n t i l  5:00 o r  6:00 p.m. i n  t h e  evening.  

Mike Young, from t h e  Department of Admin i s t r a t i on ,  
s t a t e d  t h a t  he o r i g i n a l l y  was i n  oppos i t i on  o f  t h i s  b i l l ,  he 
s a i d  t h e y  i s s u e  25,000 b u i l d i n g  pe rmi t s  a  y e a r ,  and t h o s e  
t h a t  have something t o  h i d e  a r e  going t o  t e l l  u s  t o  g e t  l o s t ,  
and t h o s e  t h a t  a r e  conforming g i v e  t h e i r  consen t .  

H e  a l s o  o f f e r e d  an amendment i n  subsec t ion  ( d ) .  

Douglas Olson,  from t h e  Department of  Heal th  and Environ- 
mental  Sc i ences ,  gave a  s t a t emen t  i n  suppor t  of t h i s  b i l l .  

There  w e r e  no f u r t h e r  proponents.  

Dave Gossa r t ,  r e p r e s e n t i n g  t h e  C i t y  of E i l l i ~ g s ,  gave 
a  s t a t e m e n t  i n  o p p o s i t i o n  t o  t h i s  b i l l .  (See E x h i b i t  A . )  

P h i l  S t rope ,  r e p r e s e n t i n g  t h e  Montana Tavern A s s o c i a t i o n ,  
s t a t e d  t h a t  h i s  concern i s  t h a t  t hey  want t o  change t h e  way t h e  
s ta te  does  bus ines s ;  and t h i s  would g i v e  t o  t h e  s t a t e  t h e  
a d m i n i s t r a t i v e  power t o  s e a r c h  and examine wi thou t  p robable  
cause .  He s t a t e d  t h a t  t h e  supreme c o u r t  i s  toy ing  w i t h  t h i s  
i d e a ,  he  expla ined  t h a t  a n  OSHA i n s p e c t o r  was den ied ,  t h e  OSHA 
orde red  t o  be  admi t ted  because t h e  OSHA law s a i d  t h e y  had a  
r i g h t ;  and t h e  supreme c o u r t  den ied  t h e  r i g h t .  H e  s a i d  t h a t  
what t h e y  s a i d  was i n  t h e  m a j o r i t y  op in ion ,  t h e  OSHA law au thor -  
i z e d  a n  unreasonable  s e a r c h  of p r i v a t e  p rope r ty  because t h e r e  
was no sa feguard  i n  i t . .  He s t a t e d  t h a t  t h e  f o u r t h  amendment 
s a y s  t h a t  no s e a r c h  war ran t  can be i s sued  i n  absence o f  a  demon- 
s t r a t i o n  of p robable  cause ;  and t h a t  you a r e  pas s ing  i n t o  law 
t h e  r i g h t  of  t h e  s t a t e  t o  l i t e r a l l y  go on a  f i s h i n g  e x p e d i t i o n .  
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Represen ta t ive  Kemmis s a i d  t h a t  most of t h e  amendments 
be h a s  no problems wi th ;  and t h a t  t h e  proposed amendment of 
t h e  Department of Hea l th  o v e r l a p s  t h e  a t t o r n e y  g e n e r a l ' s .  H e  
s t a t e d  t h a t  t h e  one t h a t  r e l a t e d  t o  r e g u l a r  b u s i n e s s  hour s ,  
t h a t  he f e l t  t h e  way it was worded would be unworkable; and  
he would p r e f e r  t h a t  t h e  t h i r d  amendment n o t  be adopted;  t h e  
amendment t o  examine c o n s t r u c t i o n  s i t e s ,  he f e l t  t h a t  t h i s  
i s  unnecessary  and i s  probably a dangerous amendment. H e  :: ! 

s t a t e d  t h a t  he was impressed w i t h  M r .  S t r o p e ' s  t es t imony 
and he s a i d  t h a t  h e  was no t  u s u a l l y  i n  a  p o s i t i o n  o f  in -  
f r i n g i n g  on c i v i l  L i b e r t i e s ;  t h a t  he  looked ve ry  c a r e f u l l y  
a t  t h e  b i l l  when i t  w a s  g iven t o  him and r eques t ed  r e d r a f t i n g  
i n  r ega rd  t o  c i v i l  l i b e r t i e s .  H e  s t a t e d  t h a t  w e  have  t o  i n s p e c t  
food e s t a b l i s h m e n t s ,  and he  d i d  no t  f e e l  t h a t  s o c i e t y  would 
a l l o w  them t o  endanger t h e i r  h e a l t h ,  and t h a t  t h e  m a j o r i t y  
of o p i n i o n s  show t h a t  Montana is i n  a  bad p o s i t i o n .  

Sena tor  Brown ques t ioned  what happens i f  t h i s  bill d o e s  
n o t  p a s s  - a r e  you precluded from g e t t i n g  a war ran t ,  

M s .  E l l i n g s o n  s a i d  t h a t  you have t o  proceed w i t h  t h e  
i d e a  t h a t  t h a t  p a r t  of t h e  law i s  i n v a l i d a t e d .  She s a i d  t h a t  
t h e y  wro te  t o  t h e  a t t o r n e y  g e n e r a l ,  and he  s a i d  t h a t  t h a t  w a s  
p robably  r i g h t ,  t hey  could  be denied t h e  o p p o r t u n i t y  t o  i n -  
s p e c t ,  amd t h e  o n l y  a l t e r n a t i v e  would be  t o  seek a mandatory 
i n j u n c t i o n .  1 

Senator  Turnage ques t ioned  on page 1, s e c t i o n  2 ,  t h e  
language t h a t  you a r e  going t o  g e t  t h e s e  war ran t s  t h a t  a r e  
a u t h o r i z e d  by r e g u l a t i o n ,  and he  wondered if t h e y  r e a l i z e  
how many r e g u l a t i o n s  t h e r e  a r e  i n  Montana under t h e  Admini- 
s t r a t i v e  Procedure  Act.  H e  s t a t e d  t h e r e  are thousands o f  
them and he ques t ioned  t h e  a u t h o r i t y  of  any t i m e ,  w i thou t  
p robab le  cause ,  you can  g e t  a  w a r r a n t  t o  e n t e r  anybody's  
b u s i n e s s ,  bedroom, e t c . ,  and t h a t  t h e  word " r e g u l a t i o n n  
cove r s  t h e  whole spectrum. 

Sena tor  Brown s t a t e d  t h a t  he was n o t  s u r e  t h a t  t h i s  i s  
what i t  says  - t h a t  t h e  i n s p e c t i o n  a u t h o r i t y  i s  a u t h o r i z e d .  
Sena to r  Turnage s t a t e d  t h a t  he thought  t h e r e  i s  a c r i m i n a l  
p e n a l t y  t h a t  u n d e r l i n e s  eve ry th ing  you a r e  t r y i n g  to  check 
on,  and he s t a t e d  t h a t  i f  you go home and t e l l  t h e  people  w e  
a r e  P e t t i n g  t h e  s t a t e  i n t o  t h e i r  bedrooms, he j u s t  d i d n ' ' t  
know. 

There was some f u r t h e r  d i s c u s s i o n  and Sena to r  Lensink 
s a i d  t h a t  we w i l l  n o t  a c t  on t h i s  u n t i l  Monday, and i f  any- 
one would Pike t o  o f f e r  some more amenements, t h e y  could do  
S O .  

There  being no f u r t h e r  b u s i n e s s ,  t h e  meeting was ad- 
journed a t  11:39 a . m .  

SENATOR EVERETT R .  LENSINK, Chairman 
Sena te  J u d i c i a r y  Committee 
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CITY OF BILLINGS 
2 2 0  NORTH 2771.1 STREET 

P. 0 .  BOX 1178 
81LLINGS. MONTANA 5 9 1 0 3  

PHONE (406) 248-7511 

The City of Billings i s  opposed to HB 338. This bill has  been 
reviewed by various departments within the City and we a r e  a l l  
ve ry  concerned that the problems that would resul t  from 
implementation would be greater  than the problem this bill is 
attempting to resolve. 

We have attempted to obtain clarification from the appropriate 
s tate  agencies about the system that would resul t  f rom this b i l l ,  
but without success. 

In view of the problems we feel would resul t  and the inability 
to receive further  clarification on the resul ts  of this bill, we 
oppose this bi l l  and ask  this committee to give i t  a "do not 
pas  s It. 
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HB 3 2  ( Q u i l i c i )  
By r e q u e s t  o f  t h e  Department  of  Labor and I n d u s t r y  

C u r r e n t  Law - Montana h a s  t h e  C r i m e  V i c t i m s  Compensat ion Act. 
C r i m e  v i c t i m s  a r e  e n t i t l e d  t o  b e n e f i t s  u n d e r  t h e  A c t .  
B e n e f i t s  a r e  r educed  by amounts p a i d  t h r o u g h  c o l l a t e r a l  
s o u r c e s  s u c h  a s  governmenta l  s o u r c e s  o r  i n s u r a n c e  con- 
t r a c t s ,  and s p e c i f i c a l l y ,  from w e l f a r e .  A victim may 
b e  e n t i t l e d  t o  f u l l  b e n e f i t s  even though he  c o n t r i b u t e d  
t o  t h e  c r i m i n a l  act.  

P roposed  B i l l  - amends t h e  A c t  t o  conform t o  f e d e r a l  law and 
make t h e  A c t  more e a s i l y  a d m i n i s t e r e d .  The b i l l  would I 

d e l e t e  w e l f a r e  b e n e f i t s  a s  a  c o l l a t e r a l  s o u r c e ;  r e d u c e  
a v i c t i m ' s  compensat ion  i n  p r o p o r t i o n  t o  h i s  c o n t r i b u -  
t i o n  t o  t h e  i n j u r y ;  and change a  r e f e r e n c e  t o  a n  e a r -  
marked revenue  fund t o  agency fund.  

S e c t i o n  1. amend 53-9-103. D e f i n i t i o n s .  
S e c t i o n  2 .  amend 53-9-104. Powers and d u t i e s  of d i v i s i o n .  
S e c t i o n  3 .  amend 53-9-109. C r i m e  v i c t i m s  compensat ion  a c -  

c o u n t .  

C u r r e n t  Law - t h e  common law r u l e  a g a i n s t  p e r p e t u i t i e s  i s  a 
d o c t r i n e  deve loped  a t  common law t o  d e t e r m i n e  t h e  v a l i -  
d i t y  o f  f u t u r e  i n t e r e s t s  i n  p r o p e r t y .  The " f u t u r e "  i n  
a  f u t u r e  i n t e r e s t  r e f e r s  t o  t h e  t i m e  of  p o s s e s s i o n ;  t h a t  
i s ,  a  f u t u r e  i n t e r e s t  'is a n  i n t e r e s t  i n  l a n d  which i s  
n o n p o s s e s s o r y  a t  t h e  p r e s e n t  t i m e  b u t  may become pos- 
s e s s o r y  i n  t h e  f u t u r e .  For  example,  a landowner  c a n  
convey h i s  l a n d  t o  a n o t h e r  p e r s o n  f o r  a p e r i o d  o f  y e a r s  
and a t  t h e  end o f  t h a t  t i m e ,  t h e  l a n d  c a n  revert t o  t h e  
o r i g i n a l  owner o r  v e s t  i n  a  t h i r d  pe r son .  The Rule  
s t a t e s :  " N o  i n t e r e s t  i s  good u n l e s s  it must  vest ,  i f  a t  
a l l ,  n o t  l a t e r  t h a n  twenty-one y e a r s  a f t e r  some l i f e  i n  
b e i n g  a t  t h e  c r e a t i o n  o f  t h e  i n t e r e s t . "  The Rule i s  de- 
s i g n e d  t o  p r e v e n t  l a n d  from b e i n g  t i e d  up i n d e f i n i t e l y  
and t o  promote t h e  f r e e  t r a n s f e r a b i l i t y  o f  Land. 

Proposed B i l l  - a t t e m p t s  t o  c l a r i f y  t h e  Rule  by i n s e r t i n g  " i f  
a t  a l l "  i n t o  t h e  s t a t u t e .  The s t a t u t e  d i d  n o t  c o n t a i n  
t h i s  l anguage  a s  o r i g i n a l l y  d r a f t e d .  The new language  i s  
t o  c l a r i f y  t h e  i d e a  t h a t  t h e  i n t e r e s t  must v e s t  o r  f a i l  
w i t h i n  t h e  p e r p e t u i t i e s  p e r i o d ;  t h a t  i s ,  t h e  c o n t i n g e n c y  
must  be  r e s o l v e d ,  one  way o r  t h e  o t h e r ,  d u r i n g  t h e  p e r i o d  

C u r r e n t  Law - a  j u s t i c e s '  c o u r t  must w a i t  one h o u r  beyond t h e  
t i m e  set f o r  t r i a l  b e f o r e  it c a n  e n t e r  a  d e f a u l t  judgment 
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i f  one p a r t y  f a i l s  t o  a p p e a r .  

Proposed B i l l  - g i v e s  t h e  c o u r t  t h e  d i s c r e t i o n  t o  commence 
p r o c e e d i n g s  a t  t h e  d e s i g n a t e d  t i m e .  

HB 3 3 5  (Ramirez)  

C u r r e n t  Law - child c u s t o d y  i s  d e t e r m i n e d  by t h e  p r o v i s i o n s  
of T i t l e  40, c h a p t e r  4 ,  p a r t  2 .  P r e s e n t l y ,  a c u s t o d y  
d e c r e e  c a n  be m o d i f i e d  o n l y  i f  t h e  c o u r t  f i n d s  t h a t  
changed c i r c u m s t a n c e s  make a m o d i f i c a t i o n  i n  t h e  b e s t  
i n t e r e s t s  of t h e  c h i l d .  

Proposed B i l l  - p r o v i d e s  f o r  a p r o c e d u r e  f a r  a h e a r i n g  t o  
d e t e r m i n e  c u s t o d y  i n  c a s e  a c u s t o d i a l  p a r e n t  d i e s .  Cus- 
t o d y  would go t o  t h e  n o n c u s t o d i a l  p a r e n t  u n l e s s  a  h e a r i n g  
i s  r e q u e s t e d  by a  p r o p e r  p a r t y .  

NOTE: SB 516 ( J u d i c i a r y  Committee b i l l )  amended 40-4-219 t o  
d e l e t e  t h e  2-year l i m i t a t i o n  on m o d i f i c a t i o n s .  

S e c t i o n  1. NEW. Hear ing upon d e a t h  of c u s t o d i a l  ( 
p a r e n t .  

S e c t i o n  2 .  NEW. P a r t i e s  who may r e q u e s t  a h e a r i n g .  
S e c t i o n  3 .  NEW. D e t e r m i n a t i o n  o f  c u s t o d y .  
S e c t i o n  4.  amend 40-4-219. M o d i f i c a t i o n .  
S e c t i o n  5. amend 48-6-221. Custody,  s e r v i c e s ,  and e a r n i n g s  

of  c h i l d .  

R e p e a l s  s e c t i o n  40-1-211, MCA, which p r o v i d e s  t h a t  a m a r r i a g e  
l i c e n s e  may n o t  be  i s s u e d  t o  a p e r s o n  who i s  d e l i n q u e n t  i n  
p r o v i d i n g  s u p p o r t  t o  dependen t s  u n l e s s  a c o u r t  o f  r e c o r d  
a u t h o r i z e s  t h e  i s s u a n c e  o f  a l i c e n s e .  

HB 332  (Keyser)  

C u r r e n t  law r e q u i r e s  t h a t  an  a p p l i c a t i o n  f o r  a s e a r c h  w a r r a n t  
b e  made " b e f o r e  t h e  -judge1' ( i n  p e r s o n )  . 
T h i s  b i l l  p e r m i t s  a n  a p p l i c a t i o n  t o  b e  made by t e l e p h o n e  if 
t h e  judge  r e c o r d s  t h e  t e s t i m o n y  on a  device i n  his c u s t o d y  
apd t h e  r e c o r d i n g  i s  t r a n s c r i b e d  as soon as p o s s i b l e .  

HB 3 3 8  ( K e m r n i s  - by r e q u e s t  of A t t o r n e y  G e n e r a l )  

C u r r e n t  Paw d o e s  n o t  p r o v i d e  f o r  i n s p e c t i o n  w a r r a n t s  and d o e s  1 
n o t  p r o v i d e  a d e q u a t e  s t a n d a r d s  and p r o c e d u r e s  f o r  i n s p e c t i o n s  
conduc ted  w i t h o u t  a  s e a r c h  w a r r a n t .  

T h i s  b i l l  c r e a t e s  s t a n d a r d s  and p r o c e d u r e s  f o r  t h e  i s s u a n c e  
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and execution of inspection warrants authorizing inspections 
required or authorized by a state or local building, fire, 
safety, plumbing, electrical, health, or zoning law or regu- 

f 7 lation. 
Section 1. 

Section 2. 
Section 3. 
Section 4. 

Section 5. 

Section 6. 

Section 7. 

Section 8. 

Section 9. 
Section 10. 

Section 11. 

Section 12. 

Section 13. 

Section 14. 

Clarifies that the procedure is civil in nature 
and that the rules of criminal procedure do not 
apply 
Defines "inspection warrant". 
Specifies when inspections may be conducted. 
Specifies how an application for an inspection 
warrant is made and the contents of the affidavit 
supporting the application. 
Specifies what constitutes cause for issuing an 
inspection warrant. 
Provides that the judge may hear witnesses and 
must be satisfied that cause for issuing a warrant 
exists. 
Provides that if the judge is satisfied, he shall 
issue a warrant, and specifies the contents of the 
warrant. 
Provides that the warrant automatically expires 
after a specified time. 
Provides a procedure for executing the warrant. 
Limits the situations in which force may be used 
in executing the warrant. 
Requires the official who executed the warrant to 
report back to the court. 
Limits the admissibility of evidence obtained as 
a result of an inspection unlawful under the bill. 
Makes it a misdemeanor to obstruct an inspection 
under an inspection warrant. 
Amends current law regarding searches by adding a 
reference to inspections under inspection warrants. 






