MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
February 23, 1979

The forty-fifth meeting of the Senate Judiciary Committee
was called to order by Senator Everett R. Lensink, chairman, in
room 331 of the capitol building on the above date at 9:33 a.m.

ROLL CALL:
All members were present.

CONSIDERATION OF HOUSE BILL 184:

This is an act to generally revise and clarify the laws
relating to criminal procedure. Joan Mayer from the Legislative
Council offered an explanation of what this bill does. (See
Exhibit A.) She also offered a handout. (See Exhibit B.)

There were no further proponents and no opponents. No
questions were asked and the hearing on this bill was closed.

CONSIDERATION OF HOUSE BILL 185:

This is an act to generally revise and clarify the laws
relating to contracts and other obligations, etc. Joan Mavyer
from the Legislative Council offered handouts in connection
with the law on this bill. (See Exhibits C and D.) She went
over the bill section by section.

Senator Towe moved that 28-1-1112 be striken out of the
repealer and the title. The motion carried unanimously.

Senator Towe moved that on page 7, line 3, the bill be
amended by striking "contract debtor' and insert ''maker'.
The motion carried.

Senator Towe moved that the bill be amended on page 4,
lines 12 through 16 by reinserting all the stricken material.
The motion carried with Senator Brown voting no.

Senator Towe moved that the bill be amended on page 10,
line 19 following (1) insert “(a), (b), (c¢), and (d). The
motion carried unanimously after much discussion.

Senator Towe moved that the bill be amended on page 16,
lines 5 through 12, by striking section 33 in its entirety.
The motion carried unanimously.
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CONSIDERATION OF HOUSE BILL 182:

This is an act to generally revise and clarify the laws
relating to property. Bob Pyfer, staff attorney for the Leg-
islative Council, gave an explanation of this bill.

Senator Towe moved that the bill be amended on page 7,
line 9, following the word "interest" by inserting "or interest"
The motion carried unanimously.

Senator Towe moved that the bill be amended on page 12,
line 24 after "is" by inserting "presumed to be". The motion
carried unanimously.

Senator Towe moved that the bill be concurred in as amended. l
The motion carried unanimously. Senator Turnage moved that this
bill be placed on the consent calendar. The motion carried. |

DISPOSITION OF HOUSE BILL 184:

A motion was made that this bill be concurred in. The
motion carried unanimously.

CONSIDERATION OF HOUSE BILL 1954:

Joan Mayer from the Legislative Council went over this bill
section by section. This is an act to generally revise the laws
in Title 1, MCA, ccomposed of general laws and definitions, etc.

Senator Towe moved that the bill be amended on page 2, lines

5 through 25, by striking section 3 in its entirety. The motion
carried unanimcusly.

Senator Turnage moved that the bill be amended on page 2,
line 25, by striking "proof or acknowledgment"” and inserting
"acknowledgments”" and on page 3, line 1, by striking "or" and
inserting "of". The motion carried unanimously. '

Senator Towe moved that on page 9, line 19, following the
word "swearing” the bill be amended by inserting "or affirming”
and on line 21, after "swearing" inserting "or affirming". The
motion carried unanimously.

Senator Turnage moved that the bill be concurred in as
amended. The motion carried unanimously.

There being no further business, the meeting was adjourned.
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SENATOR EVERETT R. LENSINK, Chairman
Senate Judiciary Committee : l
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1979 Legislature
Code Commissioner Bill -- Summary

House Bill No. 184

AN ACT TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING TO
CRIMINAL PROCEDURE.

(This summary does not include discussion of routine form or
grammatical changes.)

Section 1. 46-4-203. Subpoenaing of witnesses. Gram-
matical changes.
Section 2. 46-5-201. Search warrant defined. 1In sub-

sections (4) and (5) clarified that a person can be searched or
seized (See 46-5-101 and 46~5-203(3).)

Section 3. 46-5-202.
Section 2 and 46-5-201.)

Grounds for search warrant. (See

Section 4. 46-5-305. Disposition of unclaimed property.
Added "and the sale" to correct apparent oversight.

Section 5. 46-6-203. Manner of arrest with a warrant.
Deleted "making the arrest" in three places as redundant and
clarified use of pronouns.

Section 6.

46-9-203. Report to county attorney concerning
drug users.

Rewrote to dlarifz and eliminate redundancies.

Section 7. 46-9-311. Reduction, increase, revocation, or
substitution of bail. In subsection (2) deleted "after verdict
and before judgment" to clarify that notice is required at all
stages of the proceedings (See Revised Commission Comment under

95-1111, R.C.M. 1947.)

Section 8. 46-9-403. Qualifying property as bail. In sub-
section (1) changed "or" to "and" for consistency with "a list
of the stocks and bonds", and in subsection (4) clarified
"so done". -
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Section 25. £§-22—20l. Application feor writ. Rewrote
subsection (1) {c) to clarify.

Section 26. 46-22-202. By whom issued and before whom
returnable. Corrected grammar in subsection (2).

Section 27. 46-23-108. Records and reports -- con-
fidentiality. Clarified "report”.

Section 28. i§—23—217. Service of term for additional
crime. Corrected conflict with 46-18-401, which was amended in
1977.

Section 29. 46-23-306. Record of hearing. Clarified
subsection (1). :

Section 30. 46-23-402. Purpose of prisoner furlough program.
In subsection (1) (c) changed "convicts" to "prisoners" and in
subsection (2) changed "prisoner program" to "prisoner furlough"
program” for uniform terminology.

Section 31. Repealer. 95-1709 and 95-2010 are superseded
by the Supreme Court's rules on disgualification of judges.
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;5 64.102. (H671) Periods of minority—how calculated.  The periods spee-
b ‘ Hied in the preceding seetion st he ealentated from the first minute
.:3 ‘ ; of the diyv on which persons are born to the same minute of (he corre-
”vj e sponding day completing the period of minority.

S IERE History: En. Scc. 11, Civ. C. 1895 re- ineluion ar exclusion of day of birth
o4 i . . N

,.f( e en. Sec. 3585, Rev. C. 1007; reen. Sec. in Jdetermining attuinment of  majority
' 5674, R. C. M. 1921, Cal, Civ. C. Sce, 26, perienl. & ALR 24 Trav-11a2.

Appitoability of erinaant stutntes relat-

Collateral Refercnces i to offenses arninst children of a spee-
TimeCadt, ihed noe with respeet to nochild who has
S Time §40 pasaed the anniversary date of such age.
42 N Jdurs 2d 18, Tt § oo, THONLI zd ST

64-103.  (5G75) Unborn children. A ehild coneeived, but not vet horn,
is 1o be decmed an existing person, so fur ax may be necessary for its inter-
ests in the event of s subsequent birth,

History: En. Secc. 13, Civ. C. 1845 P CLLS, Tnfants §50, 2
re-ct. Sec. 3587, Rev. C. 1907; re-cn. Sec. i Ao Jur, Ud '),'I‘n"unr_\-, A
5675, R. C. M. 1921, Cal. Civ, C. Sec. 20, ’ . ’
Field Civ. C. Scc. 12 Aetion for death of untarn obild, 15
AR Gd el
Collateral Referenees Weangrlaily enusing ane to he horn, tort
Tutant ~C=1, Habiliny Fors 22 VRIS LT

64.104.  (5676) Persons of unsound mind. Persons of unsound mind,
within the weaning of 4his code; are idiotgMunatios inbaciies; and habitual
drunkards. ’

History: En. Secc. 14, Civ. C, 1805 28 CLIS Draniiards § 20 48 LTS, Tnanne
re-en. Sec. 35%%, Rev. €. 1907; re-en. Sec. Persons § 2
5676, R. C. M. 1¥21. Ficld Civ. €. See. 13. 41 A Jures 24 G4, 544G, Tneompetont

Persons, §§ 2, 7.
Collateral References o
DeinkaedsC=1;  Mental HealthGat et
8¢,

64-105. (557~) Powers of minors. A minor eannot give a delegation of
power.

History: En. Sec. 16, Civ. C. 1895 re- anoapenat for any purpose, it % question-
en. Sec. 2590, Rev. C. 1907; re-en. Sec.  while whether the sintate vun he compliad
6678, R. C. M. 1921, Cal. Civ. C. Sec. 33, with in that respeet by anyoene as agent.
Field Civ. C. Sec. 15. Child's eause of aetion for personal in-

N . . Juries is o property right over which,

.Agcm‘.y—d‘nrcms Neglect To Give No- nder section 61110, 4 parent has no con-
tice Not Imputable to Child—Child Ineap- 4. fazich v. Delanger, 111 M 48, 32,
able of Appointing Auent U AL - ’

Nepleet of parvents of injured elidd to

. . . . . . . P -
give sisty-day sotiee provided Tor by . Collateral References

120 Laws 1937 (11-1803) may not be - InfantsC2a; PowersC=6,
puted to the child, and sinee, umler tihis 40 LS Infanty § 24 T2 LIS, Powers

scection, 2 ehild s inenpabie of appointing §-L

64-106. (567Y) Contracts of minors—disaflrmance. A minor may male

4 conveyance or other contract in the sime manner as any other persou,

subject only to hix power of disaflivmance nuder the previsions of this
chapter, and to the provisions of the chapters on marriage.

History: En. Sec. 17, Civ. C. 1895, 5679, R. C. M. 1921, Cal. Civ. C. Sec. 34.
re-en. Sec. 3591, Rev. C. 1907; re.eu. Scc. Field Civ. C. Sec. 16,
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28-1-1106 CONTRACTS AND OTHER OBLIGATIONS

28-1-1106. Application of performance when there are several obli-
gations. Where a dehtor under several obligations 1o another does an aet by way
of performance, in whole or in part, which is equally applicable to two or more of
such ohligations, such performance must he applied as follows:

(1) If, at the time of performance, the intention or desire of Lhe debtor that
such performance should be applied to the extinction of any particular obligation
be manifested to the creditor, it must be so applied.

{(2)If no such application be then made, the creditor, within a reasonable time
after such performance, may apply it toward the extinction of any ohligation per-
formance of which was due to him from the debtor at the time of such perfor-
mance, except that if similar obligations were due to him, both individuaily and as
a trustee, he must, unless otherwise directed by the debtor, apply the performance
to the extinction of all such obligations in equal proportion, and an application
once made by the creditor cannot be reseinded without the consent of the debtor.

(1) I neither party makes such application within the time prescribed herein,
the performance must be applicd o the extinetion of obligations in the following
order and, if there be more than one obligation of a particular elass, to the extine-
tion of all in that class, ratably:

{a) first— of interest due at the time of the performance:

(h)  second—of principal due at that time:

te) third -of the ohlivation earliest in date of maturity;

() fourth  of an oblization not secured by a lien or collateral undertaking;

{e) fifth -of an obligation secured by a lien or collateral undertaking.

History: En. Sec. 2006, Civ. C. 1895; re-en. Sec. 4928, Rev. C. 1907;: re-cn. Sec.
7430, R.C.M. 19215 Cal Civ. €, Sec. 1479; Based on Field Civ. C. Sec. T05: re-en.
Sec. 7430, R.C.M. 1935; RUCM. 19147, 58-407,

28-1-1107 through 28-1-1110 reserved.

28-1-1111. Reccipt for money, instrument, or property delivered. (1}
Whoever pays monev ar delivers an instroment or property is entitled to a receipt
therefor from the person to whom the pavasent or delivery is made aned may
demand o proper signature to such receipt as a condition of the payment or deliv-
ery.

(2} A debtor has a right o require from his creditor a written receipt for any
property delivered in performance of his obliyation,

History: (1)bn. Sce. 3411, C. Civ. Proc. 1895; re-cn. Sce. 8037, Rev, . 1907;
re-en. See. 1068, RCM. 1921; Cal. C. Civ. Proc. Sec. 2075; re-cn. See. 10681,
R.CM. 1935; See. 93-2201-2, R.C.M. 1947; (2)En. Sce. 2034, Civ, . 1805 re-en.
See. 4943, Rev. C. 1907; re-en. See. 7445, R.C.M, 1921; Cal. Civ. C. Sec. 1499;
Field Civ. C, Sec. 720; re-en. See. 7445, R.C.M, 1935 See. 58-422, R.CM. 1947
R.C.M. 1947, 53-422, 91.2201-2,

28-1-111L Objections to tender — waiver, The person to whom a tender
is made must at the time spoeify any objection he may have to the money, iastru-
ment, or property or he must be deemed o bave waived it and if te objections
be to the amount of maney, the terts of the instrument, or the amount or kind
of property, he must specify the amount, terms, or kind which he requires or be
prechoded from objecting arterward.

History: FEn. Sec. 3412 C. Civ. Proc. 1895 re-rn. Sec, 2048, Rev. C. 1907;
re-ens Seeo TOGRZ2 LOCM 1921 Cul. O Civ. Proc. See. 2076; re-en. Sce. FOGR2,
OO 19350 RCM. 1097, 91-2201-3,

28-1-1113. Creditor's retention of thing which he refuses to aeveplt.
Hoanything s oven to o ereditor by wav of perfonmanee, which he sefuses to aceept
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el STANDING COMMITTEE REPORT

-

4
Feoruary 23 1979
MR, e B G S2E8RE
We, your cOmMmIittee oN ....cccccveveerseiccreeersennnnes Jqdlciary .............................................................................................
. . . tious Q
having had under consideration .........ccoeecvvvecvnnennns O eeeeeeeeseeeeesesssseseeseeesseesesmeeeesseesesen s Bill No. 1"5 .....
o
Respectfully report as follows: That.....coeeerrneeall E e ar et eene e es oo s Bill No..... 135‘
third reeding bhill, be arended as follous:
i1. T7Title, line 7.
Strike: "253-1-1112, MCA, AND SICTION®
2. Page 4, line 1¢.
Following: “prepertys"
Insert: " (1) an offer in writing to pay a particular sum
of rmoney or to deliver a written instrument or specific
personal property is, if not accepted, equivalent to
the actual production and tender of the nmoney, instrument,
or property.
(2 ) 51
3. Page 7, line 3,
Following: “maker®
trike: “contract debtor”
Insert: "maker”
L SR AT A
DO-PASS®

(Continued)

STATE PUE. CO. Chairman.

Helena, Mont,



Cczm;ﬁoa Judliciary
‘ £8 185
Page 2

4. Page 10,
~”ollo*1“g'»
Insert:

=in”®

S. Page 16,
Strike
Fenumber:

é. Fage 17,

Strike: *23-1-1112,
7. Pegz 17, line 8.
Folleuing: "1847,"
Strike: Tzre”
Insert: “is”

And, as =o anended,

BY COMNCUREED

e

id

STATE PUSB, CO.
Hetena, Mont,

line 19%.

* {a) throaﬂh (u) cf

iines §

Februz

...............................

through 12.

gsection 33 in
a2ll subscquent secticons

(X fa).
A O¥

ts entirely

lines 7 and 8.

an? section®

..................... BGEEEEE R

ry 23
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Y O President ..
We, YOUT COMMIIEE OM werrrree oo S MG L 2T
having had under CONSIAEration .....eeeerereereersresrersrae BOUSR e eereeees e seeeosesssessenson
Nelttlzls)
Respectfuily report as follows: That e B OUEE eeaemeeteteserenaae s easanraseeenarsrsene s e e eanes

third reading bill, be amended as

1. Page 7, line 9.
Fcllowing: "interess”
Ingert: "or interest”

2. Page 12, liine 24.
Following: ‘“ke®
Insert: ’nresnned o be”

And, as so amended,
BL CONCURRED IN

7

- .

T

HEPASSH

follows:

Bill No....:32

cuntn

.................................................................................................. »e

STATE PUB. CO.
Helena, Mont.

l.oanginy
L‘&.ns._'r&.«.

>~

Chairman.



MR, . EZesidanlin e
We, your committee On ....cccceeecvreviiiiienacnns .
. . : 1iiCAST i iee
having had under consideration ............... ereenreereas JUSOSUUPUUOUROPRPURPTRURE. /- U SOOI Bill No.........0 eens
e . 1
Respactiully report as follows: That.....ueereecrieieeees Y o YO T SRR Bill No........... 2.0

oL CULCURRLY I

DO PASS g‘&

STATE PUB. CO. A nen
Heiena, Mont.



- TAMDIMD PARELITTED OrDODT
STANDIHG COLWTEE REPGRT
N g
Presicdent
MR. e riori S
We, your COMMILIEE. ON .cciieeeriiecennccreeiraeaeeceenanan Ju(“lcz‘ar.l’ .......................................................................................
. . 101
having had under consideration ........cecvenirivivncenienid LOUSE e, ereeree b e eces Bill No. 194 .....
Respeactfully report as follows: That..cccseeeeeereereneennnn. O B et ereteeseeesemase e ressesss s sese oo Bill No..... 19'1‘
third reading bill, be amended a3 follous:
1. Page 2, lines 2 through 23.
Strike: section 3 in its entirety
Renumber: all subsequent sccticons
2. Pege 2, line 25.
Following: ‘“aRelnewiedymenis”
Strike: “Procf or acknowledgment®
Insert: Fihcknowledgnents”
3. Page 3, line 1.
Following: “ef”
Strire: "or”
Insert: “of"
A RERETAS LMY
DO-PASS™
{(Corntinued)
Chairman.

STATE PUE. CO.
Heilena, Mont,



Cozm, on Jdudiciary
HB 194
Page 2

4. Tage 9, lincs 153.
Follcwing: “swearing’

Incext: "or affirming”

5. Page 9%, line 21.
" gWoe

Following: “swearing”
Insert: “or affirning”

And, as so amended,
BE CCHCURRED TIY

4
LA

STATE PUB. CO.
Helena, Mont,






