
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

F e b r u a r y  1 7 ,  1979 

The f o r t y - f i r s t  mee t ing  o f  t h e  S e n a t e  J u d i c i a r y  Committee 
was c a l l e d  t o  o r d e r  by S e n a t o r  E v e r e t t  R .  Lens ink  i n  Room 331 
o f  t h e  C a p i t o l  b u i l d i n g  on t h e  above d a t e  a t  9:32 a.m. / 

ROLL CALL: 

A l l  members w e r e  p r e s e n t .  

CONSIDERATION OF SENATE BILL 286 :  

S e n a t o r  Brown s t a t e d  t h a t  he  b e l i e v e s  t h a t  t h i s  i s  t h e  
most  i m p o r t a n t  b i l l  o f  t h e  s e s s i o n .  T h i s  b i l l  i s  a n  a c t  t o  
i n c r e a s e  t h e  number of  a s s o c i a t e  j u s t i c e s  on  t h e  supreme c o u r t .  
H e  s a i d  t h a t  t h e  c o u r t  h a s  had a n  a l m o s t  100 p e r c e n t  i n c r e a s e  
i n  t h e  number o f  c a s e s  t h e y  t r y  and t h e  o p p o r t u n i t y  t o  go t o  
s e v e n  j u s t i c e s  w i l l  e a s e  t h e  work l o a d  and w i l l  g i v e  t h e  c o u r t  
some f l e x i b i l i t y .  

Ch ie f  J u s t i c e  Frank Haswell  passed  o u t  some i n f o r m a t i o n  
f o r  t h e  coriunittee and s t a t e d  t h a t  t h e  supreme c o u r t  h a s  looked  
o v e r  t h e  v a r i o u s  a l t e r n a t i v e s  a v a i l a b l e  t o  h a n d l e  t h e i r  i n c r e a s e d  
c a s e l o a d  and found t h i s  t o  be  t h e  most  f e a s i b l e  method and t h e  
l e a s t  c o s t w i s e .  H e  s a i d  t h a t  t h e y  would c o n t e m p l a t e  u s i n g  t h e  
a d d i t i o n a l  j u s t i c e s  a s  s o r t  o f  s p a r e  and t h a t  t h e  c o u r t  would 
s t i l l  s i t  on a  f i v e - j u d g e  p a n e l ,  and t h e y  would se t  up  p r o c e d u r e s  
f o r  a  f u l l  seven-man c o u r t  t o  s i t  i n  c a s e s  i n v o l v i n g  more i m -  
p o r t a n t  v iews.  

J. C. Weingar tne r ,  r e p r e s e n t i n g  t h e  Montana Bar A s s o c i a t i o n ,  
gave  a  s t a t e m e n t  i n  s u p p o r t  o f  t h i s  b i l l .  T h e r e  were no f u r t h e r  
p r o p o n e n t s  and no opponen t s .  

u' 

S e n a t o r  Brown s t a t e d  t h a t  he  c o u l d  n o t  overemphasize  what 
t h e  judge  s a y s  a b o u t  t h e  expenses  a s  t h e  o t h e r  t h r e e  a l t e r n a t i v e s  
were  much more e x p e n s i v e .  

S e n a t o r  Healy a s k e d  i f  t h e s e  judges  would b e  a p p o i n t e d  by 
t h e  g o v e r n o r ,  and S e n a t ~ r  Brown answered,  y e s ,  f rom a  l i s t  ~f  
t h r e e  t o  f i v e  p e o p l e  and he would select  from t h a t  l i s t .  

S e n a t o r  Turnage moved t h a t  t h e  b i l l  d o  p a s s .  
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S e n a t o r  Towe asked  how t h e y  e n v i s i o n  t h e  work; and on 
t h e  c a s e s  where t h e y  used a  seven-member p a n e l ,  who would 
f o r m u l a t e  t h e  r u l e s .  

Judge  Haswell  s t a t e d  t h a t  t h e s e  r u l e s  would b e  s u b j e c t  
t o  l e g i s l a t i v e  rev iew.  It was asked  how would you s e l e c t  p a n e l  
members and S e n a t o r  Towe s t a t e d  t h a t  it may be  random and i n  
San F r a n c i s c o ,  t h e y  have a  r o t a t i o n  b a s i s .  

There  w e r e  no f u r t h e r  q u e s t i o n s  and comments and t h e  v o t e  
on t h e  mot ion  t o  do p a s s  c a r r i e d  unanimously. 

CONSIDERATION O F  SENATE BILL 431 

S e n a t o r  Hafferman from L i n c o l n  County gave  a n  e x p l a n a t i o n  
of t h i s  b i l l .  H e  i n t r o d u c e d  Ed Carney,  d i r e c t o r  o f  t h e  P r o f e s s -  
i o n a l  and  OccupationaP L i c e n s i n g  Department .  

M r .  Carney gave  a  s t a t e m e n t  i n  s u p p o r t  of t h i s  b i l l  and 
he s t a t e d  t h a t  t h i s  p a r t i c u l a r  problem gave  them problems l a s t  
summer. 

There  were no f u r t h e r  p roponen t s  and no o p p o n e n t s .  

S e n a t o r  Towe asked what k i n d  o f  l i c e n s i n g  were t h e y  t a l k i n g  
a b o u t  and M r .  Carney s t a t e d  t h a t  it means a l l  l i c e n s i n g  - a l l  
t h a t  come i n t o  o u r  depar tment  and a l l  o t h e r  d e p a r t m e n t s  and he 
s t a t e d  t h a t  we w i l l  know i f  you r e a l l y  want u s  t o  t a k e  t h a t  s t e p .  

S e n a t o r  Brown s t a t e d  t h a t  t h e  p o i n t  t o  emphasize i s  t h a t  
t h i s  d o e s  n o t  d o  away w i t h  t h e  n o t i c e  of  a h e a r i n g .  H e  s a i d  
f i r s t  you g e t  a  n o t i c e  t h a t  you a r e  t h i n k i n g  about r e v o k i n g  a 
l i c e n s e ;  and t h e n  you g e t  a  second n o t i c e  t h a t  means now you 
have a n  o p p o r t u n i t y  f o r  a  h e a r i n g ,  he g e t s  a n  o p p o r t u n i t y  t o  
a p p e a r  and he c a n  show his compl iance  w i t h  t h e  r u l e s .  H e  s t a t e d  
t h a t  w e  a r e  t a l k i n g  a b o u t  d o i n g  away w i t h  a n  e x t r a  n o t i c e  and 
it c a n  b e  t a k e n  c a r e  of w i t h o u t  a h e a r i n g .  

S e n a t o r  Turnage asked  i f  he  can  be p u t  o u t  o f  b u s i n e s s ,  
pend ing  t h a t  h e a r i n g  and S e n a t o r  Brown s a i d  no ,  he  i s  n o t  - - 
t h a t  it is n o t  e f f e c t i v e  u n t i l  a  f i n a l  a d m i n i s t r a t i v e  o p i n i o n .  

S e n a t o r  Turnage s t a t e d  t h a t  he  wants  t o  h e l p  t h e  program 
b u t  he  r e a l l y  d o e s n ' t  want t o  p u t  a  guy o u t  of  b u s i n e s s .  S e n a t o r  
Towe a s k e d  what i s  t h e  p r o c e s s  i f  t h i s  b i l l  p a s s e s .  M r .  Carney 
s a i d  t h a t  you d o n ' t  g e t  i n v o l v e d  w i t h o u t  a c o m p l a i n t ,  b o t h  
p a r t i e s  a r e  t a l k e d  t o ,  t h i s  r e p o r t  i s  f i l e d  back w i t h  t h e  board  
and t h e  board makes a  d e c i s i o n  based on t h e  r e p o r t .  I f  a  
r e v o c a t i o n  of a l i c e n s e  n a y  be  con templa ted ,  a n o t i c e  o f  a  
h e a r i n g  f o r  r e v o c a t i o n  o f  l i c e n s e  i s  i s s u e d ,  w e  i n t e r p r e t  t h i s  
now t o  mean you must w r i t e  t o  t h i s  f e l l o w .  He i s  a l lowed a  
h e a r i n g  i n  any s i t u a t i o n  and can  c o n t i n u e  i n  b u s i n e s s  u n t i l  
t h e  h e a r i n g .  
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There  were no f u r t h e r  q u e s t i o n s  o r  conunents and S e n a t o r  
Lens ink  s a i d  t h a t  w e  w i l l  t a k e  t h i s  b i l l  under  a d v i s e m e n t .  
The h e a r i n g  on t h i s  b i l l  was c l o s e d .  

CONSIDERATION O F  SENATE BILE 432: 

S e n a t o r  Hafferman gave  an  e x p l a n a t i o n  o f  t h i s  b i l l ,  which 
is  a n  ac t  t o  r e v i s e  t h e  law r e l a t i n g  t o  a t t e n d a n c e  o f  t r i a l  
j u r i e s  i n  d i s t r i c t  c o u r t .  H e  s t a t e d  t h a t  a  l o t  o f  p e o p l e  w i l l  
n o t  r e g i s t e r  t o  v o t e  a s  t h e y  do n o t  want t o  s e r v e  on j u r i e s .  

R o b e r t  H o l t e r ,  D i s t r i c t  Judge i n  t h e  1 9 t h  J u d i c i a l  Distr ict ,  
s t a t e d  t h a t  he  was p a r t i a l l y  i n  f a v o r  of  t h i s  b i l l .  H e  s t a t e d  
t h a t  i n  s u b s e c t i o n  ( 3 )  t h i s  change would p e r m i t  a  c o u r t  t o  draw 
more t h a n  o n e  j u r y  i n  one  t e rm and he  s a i d  t h a t  a  l o t  o f  p e o p l e  

, i n  L i n c o l n  became p r o f e s s i o n a l  j u r o r s  when t h e y  had a  murder  
t r i a l  a n d  h e  s t a t e d  t h a t  he began t o  sweat  because  he d i d  n o t  
know i f  t h e  j u r y  was l e g a l .  H e  s t a t e d  t h a t  i n  s u b s e c t i o n  ( 4 )  
t h i s  c o v e r s  "one-day o r  o n e - t r i a l "  sys tem and t h i s  c u t s  down t h e  
amount o f  j u r y  s e r v i c e  p e r  p e r s o n  and makes it much more a t t r a c t i v e  
and t h a t  t h i s  would be  d i s c r e t i o n a l  w i t h  t h e  judge .  

Under S e c t i o n  5 ,  N o t i c e  t o  J u r o r s ,  h e  s a i d  t h i s  would 
change t h e  sys tem of c a l l i n g  j u r o r s  and he s t a t e d  t h a t  t h e r e  
a r e  many d i f f e r e n t  sys tems  used i n  t h e  s t a t e  t o  c a l l  j u r i e s .  
H e  s a i d  t h e y  c o u l d  u s e  a l e t t e r  n o t i c e  w i t h  z j u r y  q u e s t i o n n a i r e  
and t h a t  m o s t  o f  them answer t h i s  q u e s t i o n n a i r e  and t h i s  would 
a l s o  s e r v e  a s  a n  acknowledgement t h a t  t h e y  had been s e r v e d  and  
h e  s a i d  t h a t  i n  Texas  t h e y  have  v e r y  l i t t l e  o p p o s i t i o n  t o  s e r v i n g  
o n  j u r i e s  u s i n g  t h i s  method. 

Maggie Dav i s ,  r e p r e s e n t i n g  t h e  Montana League o f  Women 
V o t e r s ,  s t a t e d  t h a t  t h e y  were n o t  t o o  f a m i l i a r  w i t h  t h i s  b i l l  
i t s e l f ,  b u t  s h e  d i d  know t h a t  p e o p l e  a r e  r e f u s i n g  i n  d r o v e s  t o  
r e g i s t e r  b e c a u s e  o f  t h i s  r e a s o n  and t h i s  i s  p a r t i c u l a r l y  s o  i n  
G r e a t  F a l l s .  

There  w e r e  no f u r t h e r  p r o p o n e n t s  and no o p p o n e n t s .  

S e n a t o r  Towe moved t h a t  t h e  b i l l  d o  p a s s .  The mot ion  
c a r r i e d  unanimously.  

CONSIDERATION O F  SENATE B I L L  4 7 6 :  

S e n a t o r  Van Valkenburg gave  an  e x p l a n a t i o n  o f  t h i s  b i l l ,  
which i s  a n  a c t  t o  l i c e n s e  and r e g u l a t e  p e r s o n s  who p u r p o r t  t o  
b e  a b l e  t o  d e t e c t  d e c e p t i o n ,  v e r i f y  t r u t h f u l n e s s ,  or p r o v i d e  a 
d i a g n o s t i c  o p i n i o n  o f  e i t h e r  t h r o u g h  t h e  u s e  o f  any d e v i c e  o r  
i n s t r u m e n t a t i o n  a s  l i e  d e t e c t o r s ,  e t c .  H e  s t a t e d  t h a t  h e  t h i n k s  
t h i s  i s  n e c e s s a r y  because  o f  t h e  i n c r e a s i n g  u s e  o f  p o l y g r a p h  i n  
law,  i n  employment, and p e r s o n a l  u s e .  H e  s t a t e d  t h a t  p e o p l e  
come i n  and s a y  t h e y  a r e  t r a i n e d ,  and t h e y  r e a l l y  d o  n o t  have  
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s u f f i c i e n t  background t o  be  advancing a n  o p i n i o n  when t h e y  
d 1 

r e a l l y  do  n o t  know. I 
A r n i e  Sand, a  d e p u t y  a t t o r n e y  w i t h  t h e  Cascade County 

S h e r i f f s '  O f f i c e  i n  G r e a t  F a l l s ,  s t a t e d  t h a t  he had t h e  h i g h e s t  
d e g r e e  i n  t h e  n o r t h w e s t ;  and he t o l d  of a n  i n d i v i d u a l  i n  Montana, 
who o r d e r e d  h i s  i n s t r u m e n t  o u t  of a c a t a l o g u e ,  r e a d  some m a t e r i a l  
and c a l l s  h i m s e l f  a  po lygraph  examiner  and h e  f e l t  t h a t  t h i s  
t y p e  of o p e r a t i o n  h a s  t o  b e  s topped .  H e  a l s o  t o l d  o f  a n o t h e r  
i n d i v i d u a l  who wan ts  t o  o r d e r  a n  i n s t r u m e n t ,  t y p e  up  some i n s t r u c -  
t i o n s  and h e  w i l l  r e n t  t h i s  machine t o  anyone who comes a l o n g .  

I 
H e  s a i d  t h a t  a t  t h e  p r e s e n t  t i m e ,  t h e r e  a r e  s i x t e e n  p e o p l e  who 
a r e  r u n n i n g  p o l y g r a p h s  and t h e y  need some h e l p  i n  t r y i n g  t o  con- 
t r o l  t h i s  t y p e  o f  i n d i v i d u a l .  

i 
1 

M e  s t a t e d  t h a t  t h e y  belonged t o  t h e  Montana A s s o c i a t i o n  
of  P o l y g r a p h i c  O p e r a t o r s  and w e  have t o  be a  g r a d u a t e  o f  a n  

I 
approved s c h o o l ,  and t h e y  a l s o  have t o  a t t e n d  a t r a i n i n g  seminar  
once  a  y e a r .  3 

Harry  Younker, r e p r e s e n t i n g  t h e  Advanced Po lygraph  S e r v i c e  
of Helena ,  s t a t e d  t h a t  t h e y  a r e  d e f i n i t e l y  i n  need o f  t h i s  b i l l .  I 

Wendel Froscheim,  Missou la ,  s a i d  t h a t  it was i m p o r t a n t  t o  
know how t o  u s e  a  po lygraph  because  o f  t h e  e f f e c t s  it c a n  have  
on a n  i n d i v i d u a l .  

There  were no f u r t h e r  p roponen t s  and no opponen t s .  1 
S e n a t o r  Healy q u e s t i o n e d  i f  t h e r e  w e r e  q u a l i f i c a t i o n s  

needed i n  o r d e r  t o  b e  a c c e p t e d  t o  t h e  s c h o o l .  M r .  Sand s t a t e d  
t h a t  y e s  t h e r e  i s  - t h a t  you must have two y e a r s  of c o l l e g e ,  
you have  t o  p a s s  a n  e n t r a n c e  examina t ion  p l u s  you have  t o  have  
a  p o l y g r a p h  t e s t  y o u r s e l f .  He s t a t e d  t h a t  a l l  t h e  t i m e  you 
a r e  i n  s c h o o l  you must  m a i n t a i n  a  c e r t a i n  g r a d e  l e v e l ,  i f  you 
d o n ' t  h o l d  i t ,  you a r e  a u t o m a t i c a l l y  dropped from t h e  c o u r s e ,  
it i s  open t o  b o t h  p r i v a t e  and t h e  Paw enforcement  i n d u s t r y  and 

! 
t h e  minimum i s  200 h o u r s  o f  c l a s s room i n s t r u c t i o n .  A f t e r w a r d s  
you have  t o  go  o u t  and r u n  3 0 0  e x a m i n a t i o n s  and you a r e  checked t o  
b e  s u r e  you a r e  r u n n i n g  them w i t h  a c c u r a c y .  

S e n a t o r  Healy q u e s t i o n e d  i f  t h e r e  w e r e  any o f  t h e s e  s c h o o l s  1 
i n  t h e  n o r t h w e s t  and M r .  Sand s a i d ,  no ,  t h e y  are i n  C a l i f o r n i a ,  
Denver,  Chicago,  N e w  York and Georg ia .  

1 
S e n a t o r  Towe q u e s t i o n e d  on page 7 ,  l i n e s  2 3  and 2 4  - 1 

i s s u a n c e  o f  l i c e n s e  - how t h e y  w e r e  g o i n g  t o  d e t e r m i n e  t h a t ,  
a r e  you g o i n g  t o  a s k  t o  s e e  r e c o r d s  and he  wondered i f  t h e r e  
was a n y t h i n g  t h a t  d e s c r i b e s  t h e  c i r c u m s t a n c e s  o f  a  p o l y g r a p h  
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t e s t  - when it can  b e  used and when it canno t  be used .  M r .  
Sand s a i d  t h e r e  i s  n o t h i n g  i n  t h e  b i l l ,  b u t  he  s a i d  t h a t  a  
p e r s o n  t h a t  i s  b e i n g  run  on a po lygraph ,  must submi t  t o  i t  
and t h i s  i s  th roughou t  t h e  Uni ted  S t a t e s .  

S e n a t o r  Lens ink  asked i f  t h e y  w e r e  c e r t i f i e d  and M r .  
Sand s a i d ,  y e s ,  w e  a r e ,  w e  a r e  c e r t i f i e d  by t h e  American 
Po lygraph  A s s o c i a t i o n  and w e  have t o  meet t h e i r  g u i d e l i n e s .  

S e n a t o r  Lens ink  asked who makes u s e  o f  t h e  s e r v i c e s  o f  
t h e  po lygraph  examiners  and M r .  Sand s a i d  t h a t  t h e  l a r g e s t  u s e  
i s  law e n f o r c e m e n t ,  p r i v a t e  companies t h a t  a r e  hav ing  problems 
w i t h  i n t e r n a l  t h e f t  a r e  u s i n g  i t ,  i n s u r a n c e  companies u s e  it 
t o  f i n d  o u t  whether  o r  n o t  c l a i m s  have  been f a l s i f i e d ,  e t c .  

S e n a t o r  Lens ink  asked  what a d v a n t a g e s  d o e s  l i c e n s i n g  
them have  o v e r  c e r t i f y i n g  them. M r .  Sand s a i d  t h a t  t h e y  c a n  
c o n t r o l  whoever i s  o p e r a t i n g  i n  t h e  s t a t e  and t h e  way it i s  
r i g h t  now t h e y  can  c a l l  themse lves  a  po lygraph  examiner  and 
have  a b s o l u t e l y  no  t r a i n i n g .  

S e n a t o r  Lens ink  wondered who i s  t h e  l o s e r  i f  t h e  i n s u r a n c e  
company i s  dumb enough - i s  it t h e  i n s u r a n c e  company o r  i s  i t  
t h e  o t h e r  p e o p l e .  M r .  Sand s a i d  t h a t  i t  can  work b o t h  ways 
and h e  g a v e  a n  example o f  a  po lygraph  examiner  who was n o t  up 
t o  d a t e  who had a  $186,000 i n s u r a n c e  c l a i m  and who r e a d  t h e  
g r a p h s  wrong and t h e  e t h i c s  he used  i n  t h e  p r c c e d u r e  w e r e  a l l  
wrong. 

S e n a t o r  Towe s a i d  t h a t  he was n o t  t e r r i b l y  e n t h u s e d  a b o u t  
p o l y g r a p h s  b u t  he f e l t  t h a t  p r o f e s s i o n a l i s m  was i m p o r t a n t  and 
he  would s u p p o r t  t h e  b i l l .  

There  b e i n g  no f u r t h e r  q u e s t i o n s  and no comments, t h e  
h e a r i n g  on  t h i s  b i l l  was c l o s e d .  

CONSIDERATION O F  SENATE BILL 426: 

S e n a t o r  S t i m a t z  gave  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  which 
i s  a  b i l l  t o  p r o v i d e  t h a t  a  c r i m i n a l  o f f e n d e r  i s  c o n s i d e r e d  
nondangerous f o r  p u r p o s e s  o f  p a r o l e  e l i g i b i l i t y  u n l e s s  t h e  
s e n t e n c i n g  c o u r t  s p e c i f i e s  t h a t  t h e  o f f e n d e r  i s  n o t  a  nondangerous 
o f f e n d e r .  

Nick R o t e r i n g ,  r e p r e s e n t i n g  t h e  Department o f  I n s t i t u t i o n s ,  
gave  a  s t a t e m e n t  i n  s u p p o r t  o f  t h i s  b i l l ,  and he s a i d  t h a t  i n  
1976 a  b i l l  was p a s s e d  t h a t  d i d  j u s t  t h e  o p p o s i t e ,  and  t h e y  found 
t h a t  t h i s  was n o t  t h e  i n t e n t  o f  t h e  d i s t r i c t  judges  and  he s a i d  
t h a t  t h i s  p u t s  t h e  burden back on t h e  s e n t e n c i n g  c o u r t .  

Tom Honzel ,  r e p r e s e n t i n g  t h e  A s s o c i a t i o n  o f  County A t t o r n e y s ,  
s t a t e d  t h a t  t h e y  would l i k e  t o  make t h e  law c o n s i s t e n t  and r i g h t  
now it i s  i n c o n s i s t e n t  and recommended t h a t  t h e y  change t h e  " o r "  
t o  a n  "and" .  H e  s a i d  t h a t  SB 260 would d o  away w i t h  nondangerous 
s i t u a t i o n  and he s a i d  t h a t  SB 2 2 3  was i n c o r p o r a t e d  i n t o  SB 228 
and t h i s  h a s  t o  b e  a c t e d  on y e t .  
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There  were  no f u r t h e r  p roponen t s  and no opponen t s .  

S e n a t o r  Turnage  moved t h a t  t h e  b i l l  d o  p a s s .  

S e n a t o r  Van Valkenburg s t a t e d  t h a t  a  l o t  of p e o p l e  have  
a f f e c t e d  by t h i s  i n  t h e  l a s t  two y e a r s  and a r e  w e  g o i n g  t o  
make s u r e  t h e s e  p e o p l e  a r e  t a k e n  c a r e  o f  it t h i s  b i l l  p a s s e s .  
M r ,  R o t e r i n g  e x p l a i n e d  what t h e y  have  done t o  p r o t e c t  t h e s e  
p e o p l e .  

The mot ion  c a r r i e d  unanimously.  

CONSIDERATION OF SENATE BILL 468 :  

S e n a t o r  S t i m a t z  t e s t i f i e d  i n  c o n n e c t i o n  w i t h  t h i s  b i l l ,  
which  i s  a n  a c t  t o  g e n e r a l l y  r e v i s e  t h e  l aws  r e l a t i n g  t o  c o u r t s  
o f  l i m i t e d  j u r i s d i c t i o n .  H e  in t roduceci  J i m  J e n s e n ,  r e p r e s e n t i n g  
t h e  Montana M a g i s t r a t e s  A s s o c i a t i o n .  

M r .  J e n s e n  gave  a  s t a t e m e n t  i n  s u p p o r t  o f  t h i s  b i l l .  

Mike Abley,  t h e  A d m i n i s t r a t o r  f o r  t h e  Supreme C o u r t ,  
s t a t e d  t h a t  t h e y  a r e  t h e  p r imary  agency f o r  t h e  t r a i n i n g  o f  
judges  and we have  now made a r rangements  w i t h  Mike G r e e l e y  t o  
u s e  t h e  t r a i n i n g  academy which w i l l  f u r t h e r  r e d u c e  t h e  c o s t  
and t h a t  t h e  c o s t s  a r e  v e r y  minimal and t h e y  h ~ v e  no problem 
w i t h  t h i s  b i l l .  4 

M. T u r c o t t ,  a  j u s t i c e  of  peace  from Broadwater  County,  
s a i d  he h a s  been t a l k i n g  t o  a t t o r n e y s  t h a t  b r i n g  up a l l  t h e  
t h i n g s  t h a t  a r e  b e i n g  done wrong e s p e c i a l l y  i n  t h e  lower  c o u r t s  
and  he  s a i d  t h a t  9 0  t o  9 5  p e r  c e n t  of  t h e  judges  a t t e n d  t h e s e  
s c h o o i s  b u t  t h e  5 t o  1 0  p e r  c e n t  t h a t  a r e  n o t  a t t e n d i n g  a r e  
t h e  o n e s  t h a t  a r e  making t h e  problems.  

Maggie Dav i s ,  r e p r e s e n t i n g  t h e  League o f  Women V o t e r s ,  
s t a t e d  t h a t  t h e y  f a v o r  s u p e r v i s i o n  o f  t h e  supreme c o u r t ,  c o s t s  
f o r  e d u c a t i o n  by t h e  c o u n t i e s  and a l s o  s u p p o r t  on p a g e  4 
f a c i l i t i e s  f o r  t h e  c o u r t ,  

There  were no f u r t h e r  p roponen t s  and no opponen t s .  

S e n a t o r  G a l t  moved t h a t  t h e  h i l l  do  p a s s .  

S e n a t o r  Van Valkenburg q u e s t i o n e d  on  page 3 ,  l i n e  1 4 ,  what 
e x a c t l y  i s  i n s o l e n t  b e h a v i o u r .  M r .  J e n s e n  s a i d  t h a t  t h i s  i s  
d i f f i c u l t  t o  d e f i n e  b u t  he c e r t a i n l y  h a s  s e e n  it. 

S e n a t o r  Healy q u e s t i o n e d  how t h i s  would a f f e c t  a  handi-  
capped judge such  a s  he  h a s  i n  h i s  d i s t r i c t .  S e n a t o r  S t i m a t z  
s a i d  t h a t  t h i s  p r o b a b l y  would n o t  a f f e c t  him a t  a l l  a s  he  i s  a  
good judge ,  he i s  b l i n d ,  b u t  t h i s  b i l l  would n o t  a f f e c t  him. 
H e  s a i d  t h a t  i n  t h e  f u t u r e  t h e y  may b e  a b l e  t o  have  f a c i l i t i e s  
a v a i l a b l e  f o r  t h e s e  p e o p l e .  
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S e n a t o r  Towe q u e s t i o n e d  why i s  it w e  a r e  r e p e a l i n g  
t h e  s m a l l  c l a i m s  c o u r t  w i t h o u t  men t ion ing  i t  i n  t h e  t i t l e .  
M r .  J e n s e n  s t a t e d  t h a t  t h i s  was n o t  t h e  i n t e n t  and h e  ex- 
p l a i n e d  some problems t h e y  have  had and t h e y  want  t o  work on  
t h i s .  J o a n  Mayer from t h e  L e g i s l a t i v e  Counc i l  s t a t e d  t h a t  
t h i s  was i n  t h e  d r a f t  t h a t  came down t o  t h e  c o u n c i l .  S e n a t o r  
Towe s t a t e d  t h a t  i f  you u t i l i z e  t h a t  p r o c e d u r e  t h e n  t h e  a t t o r n e y s  
a r e  n o t  i n v o l v e d  and S e n a t o r  Lens ink s a i d  t h a t  t h e  d i s t r i c t  
c o u r t  s m a l l  c l a i m s  c o u r t  h a s  n o t  been used .  

S e n a t o r  Towe s a i d  t h a t  he  would make a  s u b s t i t u t e  mot ion  
t o  d e l e t e  s e c t i o n  11 on t h e  r e p e a l e r s .  The motion c a r r i e d ,  
w i t h  S e n a t o r  Anderson v o t i n g  no. 

S e n a t o r  G a l t  moved t h a t  t h e  b i l l  d o  p a s s  a s  amended. The 
mot ion  c a r r i e d  unanimously.  

CONSIDERATION OF SENATE BILL 516: 

T h i s  was a  S e n a t e  J u d i c i a r y  Committee b i l l ,  which  i s  a n  
a c t  t o  r e v i s e  t h e  law c o n c e r n i n g  c u s t o d y  o r d e r s ,  t o  a l l o w  e x  
p a r t e  temporary  c u s t o d y  o r d e r s ,  t o  d e l e t e  t h e  two-year  r e s t r i c -  
t i o n  on s e e k i n g  m o d i f i c a t i o n  of a  c u s t o d y  o r d e r ,  e tc .  S e n a t o r s  
Turnage andVdn Valkenburg e x p l a i n e d  t h e  changes  i n  t h i s  b i l l .  

S e n a t o r  Lens ink  asked  i f  t h e y  had had a  chance  f o r  S e n a t o r  
Turnage  t o  go o v e r  t h i s  b i l l  and S e n a t o r  Turnage s a i d  t h a t  h e  
was s a t i s f i e d  w i t h  it and he  s t a t e d  t h a t  w e  have l o c k e d  t h e  
hands  o f  d i s t r i c t  judges  when some r e a l  and a p p a r e n t  problem 
e x i s t s  and t h e y  have  no temporary  r e s o u r c e s  and t h a t  i s  what 
t h e  law was f o r  many, many y e a r s .  

S e n a t o r  Towe s a i d  t h a t  t h e  main danger  t o  t h e r e  b e i n g  
a n  a b u s e  o f  t h i s  temporary  o r d e r  and i t  w i l l  b e  a n  a u t o m a t i c  
t h i n g .  

S e n a t o r  Turnage moved t h a t  t h e  b i l l  do p a s s .  The mot ion  
c a r r i e d  unanimously.  

CONSIDERATION OF SENATE J O I N T  RESOLUTION 2 7 :  

T h i s  i s  a  r e s o l u t i o n  t o  u r g e  t h e  Montana Supreme C o u r t  t o  
a p p o i n t  laymen t o  t h e  Commission on P r a c t i c e  and to  r e q u i r e  t h e  
commission t o  r e p o r t  b i e n n i a l l y  t o  t h e  l e g i s l a t u r e .  T h i s  b i l l  
was r e q u e s t e d  by t h e  committee.  

S e n a t o r  Brown moved t h a t  t h i s  b i l l  d o  p a s s .  The motion 
c a r r i e d  unanimously.  

RECONSIDERATION O F  SENATE BILL 431: 

S e n a t o r  Turnage q u e s t i o n e d  i f  t h e y  t h i n k  t h e y  w i l l  abuse  
t h i s  and S e n a t o r  Towe s a i d  t h a t  t h e r e  i s  no warn ing  any more. 
S e n a t o r  Brown s t a t e d  t h a t  t h e r e  r e a l l y  i s  a  warning and t h e y  
w i l l  t r y  t o  work it o u t  w i t h o u t  g o i n g  t o  a  h e a r i n g  and i f  
t h e r e  i s  a n  a b u s e ,  I w i l l  come back and p u t  t h i s  b a c k  i n .  
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S e n a t o r  Brown moved t h a t  t h i s  b i l l  d o  p a s s .  The mot ion  
c a r r i e d .  

CONSIDER%TION OF SENATE BILL 476 : 

S e n a t o r  Turnage moved t h a t  t h i s  b i l l  d o  n o t  p a s s .  

- S e n a t o r  Van Valkenburg s a i d  t h a t  h e  d i d  n o t  have  any 
g r e a t  l o v e  f o r  p o l y g r a p h s  b u t  t h a t  h e  a c c e p t s  them a s  a f a c t  
af l i f e  and  t h i s  s h o u l d  r e a l l y  g e t  a t  a n d ' s t o p  t h e  shoddy 
o p e r a t o r s .  I 

Senator Turnage  s a id  t h a t  t h e r e  i s  a law on t h e  books 
r i g h t  now, b u t  t h a t  law enforcement  i s  exempt. 

S e n a t o r  Turnage s a i d  t h a t  i f  you l e a v e  i t  l i k e  it i s  
r i g h t  now, t h e  c o u r t s  a r e  go ing  t o  keep them o u t  b u t  i f  you I 
p a s s  t h i s ,  you a r e  i n v i t i n g  t h e  c o u r t s  t o  b r i n g  them i n .  

S e n a t o r  Lens ink  s t a t e d  t h a t  i n  a l l  s t a t e s ,  t h e y  a r e  I I 
swinging away from l i c e n s i n g  t o  b e i n g  c e r t i f i e d  and h e  o b j e c t e d  . 
t o  it on t h a t  b a s i s .  

S e n a t o r  Towe s a i d  t h a t  h e  a g r e e d  w i t h  F r e d  t h a t  t h e y  d o  
e x i s t  and i t  i s  b e t t e r  t o  have a  h a n d l e  on them. 

S e n a t o r  Turnage s a i d  t h a t  you w i l l  have  them i n  your  l i f e  
everywhere ,  and he f e l t  t h a t  t h e  p o s s e s s i o n  o f  them s h o u l d  b e  
a f e l o n y .  

1 
1 

S e n a t o r  Towe s a i d  t h a t  an  u n r e l i a b l e  p e r s o n  c a n  r e a l l y  1 
h u r t  someone v e r y  much and S e n a t o r  Turnage s a i d  t h a t  under  t h e  
p r e s e n t  law t h e y  have  no r i g h t  t o  do  t h a t .  

S e n a t o r  Turnage moved t h a t  t h e y  p a s s  c o n s i d e r a t i o n  on  t h i s  
b i l l  f o r  t h e  day.  The mot ion  c a r r i e d  unanimously.  

T h e r e  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  was 
a d j o u r n e d .  

SENATOR EVERETT R. LENSINK, Chairman 
i 

S e n a t e  J u d i c i a r y  Committee 1 
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TO : State Senate 

FROM: Montana Supreme Court 

DATE : January 22, 1979 

RE : Two Additional Justices 

We wish to stress two important factors regarding this 

important legislation: 

1. There is an immediate and compelling need. 

2. How a seven-justice court would operate. 

1. THERE IS AN IMMEDIATE AND COMPELLING NEED: 

(a) In calendar 1978, 517 cases were filed. The Court 
- 

dispsed of 475. On January 3, 1979, there were 364 active 

cases pending in the court. 

(b) Case filings are continuing unabated. In the first 

fifteen working days of January 1979 (to Januzry 2 2 ) ,  32 cases 

have been filed. 

(c) The five man Court is now working at full capacity. 

We prepared and issued 269 full opinions in 1978, in addition 

to dissents, memorandum opinions, orders and dismissals tc 

dispose of 475 cases. 

(d) Hearing oral arguments by five justices takes up 

opinion-writing time, yet oral arguments are essential. Examples: 

Between November 14 and November 28, 1978, 

w e  heard oral arguments in 28 cases 

Between December 11 and December 21, 1978, 

we heard oral arguments in 26 cases 



Between January 26 and February 14, 1979, 

we will hear oral arguments in 41 cases 1 
During the days we are hearing oral arguments, 

there is little time to do anything else. 

We hear four cases per day, except Wednes- 

days, when our weekly court conference 

occupies the morning and we hear two cases 

in the afternoon. Each day after the 

cases are heard, we discuss each and arrive I 

at tentative conclusions. We then must 

prepare for the cases on the following day. 

(e) We cannot reduce the number of cases for oral argument. 

We now eliminate oral argument in cases which do not present a 
I novel questions or which can be decided simply on the briefs. 

(f) Unless we obtain help, it now appears inevitable that 

an unmanageable backlog will result by the time the next session 
I 

of the Legislature meets. I 
( g )  We have been unable to promptly and efficiently exercise 

supervisory and administrative duties for lack of time and per- 
I 

sonnel. Examples: Modernization, updating and upgrading 

Supreme Court Rules; procedural and substantive rules of the I 

Board of Bar Examiners; procedural rules of the Comxtission on 1 
Practice; the Judicial Standards Commission and the Sentence I 
Review Division; revision sf the Code of Professional Responsibility 

1 



for lawyers and the Code of Judicial Ethics for judges; various 

supervisory of functions over the District Courts and magistrate 

courts; the five Court Planning Committees; continuing legal 

education standards for judges; continuing judicial education 

standards for judges. 

2. HOW A SEVEN-JUSTICE COURT WOULD OPEFUlTE: 

(a) The 1972 Montana Constitution now provides for the 

enlargement of the Supreme Court by the Legislature to a seven 

justice Court, including the Chief Justice. (Article VII, 

Section 3 (1) . ) 
(b) The same constitutional section provides that a majority . 

of the Court must join in written decisions. 

(c) The Court plan is to utilize five justice panels for 

all cases, with four justices necessary to a decision. In 

constitutional or other far-reaching cases, we would utilize 

the full seven man Court. 

(d) Panels would be selected for each case on a random 

basis. There are 21 possible combinations of five in a seven 

justice Court. 

3.  ADVANTAGES: 

(a) Forty percent more judicial capacity on a straight- 

line basis. ' 

(b) Two justices freed in each case for other opinion 

writing, routine administrative and other work of the Court. 

- 3 -  



(c) Speedier decisions in civil and criminal cases. 

(d) Avoids a stereotyped Court or the impression of 

the same. 

. (el Greater assurance of high quality legal work. 

Chief Justice Frank I. Haswell 
for the Court 
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-- Bill W. L-/Y(, Time 

L e n s i n k ,  E v e r c t t  R . ,  C h r .  ( R )  

O l s o n ,  S .  A . ,  V .  C h r  . ( R )  4 (I 2-d ; L. 

T u r n a q e ,  J e a n  A .  ( R )  

A n d e r s o n ,  M i k e  ( R )  
I I 

, /  

O ' H a r a ,  Jesse A .  ( R )  $ A  

Van V a l k e n b u r g ,  F r e d  ( D )  1 G / 
I I 

I 1- 

G a l t ,  Jack E .  (R) 

?'owe, Tho~ i l a s  E . ( D )  

B rown ,  S t e v e  (D) 
/ 
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Secretary ,- 

d" 

I l e a l y ,  J o h n  E. ( J a c k )  ( D )  

I 

(include enough information on mtion--put with yelled copy of 
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Chairman. 

:!c.+rr.i-!- R . i.,-'?aili.n;: 



.................................................................................... ........................................... We, your committee on J.uAicl=~ 

' a 7 . 3 b -  .) ................................................... having had under consideration ..............................................A. Bill No. .... 425 ..... 

.A" 

scfi,lt- Respectfully repor? as follows: That ............................................................................................................ Bill No ..... :;!..? ....... 

DO PASS -- 

STATE PUB. CO. 
Helena, Mont. 

Chairman. - - _ _ -  . . - - - - 



MR. .......... ~13.5kd~ti.t.i ......................... 

' .  ? J  ...................................................................................... We, your committee on ......................................... . ! - 5 . 2  

8 - 4 3!. ........................................................ having had under consideration ......................................... 9 . .  Bill No. ................. 

.. 23:-i~Jc-3 3 1  
Respectfully report as follows: That ............................................................................................................ Bill No ................... 

DO PASS 

---'-- 

STATE PUB. CO.  
Helena, Morit. 



....................... MR. ........... Ez&:liJ~jii.L: 

J i l G i c i a r y  We, your committee on ..................................................................................................................... 

having had under consideration ............................................. 2 . 2 . .  ................................................ Bill No. f ?.? ...... ... 

..-/ 

....................................... Respectfully report as follows: That &,a.q.r+.e .................................................... Bil l  No ......... :I.?... - - -.. - 

DO PASS -- 

STATE PUB. CO. 
Helena. Mont.  



......................... M R ............ Px.e~.j~.dcn.t, 

v ................................................................................................ ............................... We, your committee on ri.ucfJ..Ci~~x.j! 

having had under consideration ......................... S.~2aka ................................................................... Bill No. ... 45.3 ...... 

Scnatc  4 6 3 ,  Respectfully report as follows: That ............................................................................................................ Bill No ................... 
introduced b i l l ,  be aeadcd as FolLows  : 

I. T i t l e ,  l i n e s  7 through 11. 
Fol1ok;ing: nl-!.Ci-i" Gn l i n e  7 
S t r i k e :  renafnder of lfoc 7 tbxough "I-!a" cn l i n e  I1 

2. Pege 6, hincs 20 thro~gh 24 .  
St r i? :e :  s ~ c t i o n  11 in its e n t i r e t y  
R a m A e r :  s&sccpcnt section 

And, as so a.r,ended, 
DO PASS --- 

I 

STATE PUB. CO.  
Helena, Mont .  

-- ' 

J /  J. .' ' 
.:. ........ ..L ............... .:. ................................... ................................ 

Everett  R .  Lensink,  Chairman. ./); 
4 ' -  



.................. MR. ................ .E~~si.cId=r% t 

-. ............................................................................. .................................................. We, your committee on J.tk$.i.d.3.~L! 

Ca"? 3 t~ ................................................................................................................ 315 having had under consideration Bill No .........,....... 

-&. - 5 1 '? .... Respectfully report as fellows: That ................................. S:%!A.~!G ........................................................... Bill No .............. : 

DO PASS 

STATE PUB. C O .  
Helena, Mont. 

.................................................................................................... 
"?~zr-kt i2, i,cnsii::-: *A 

Chairman. 



STAP3DlFdG COPAMITTEE REPORT 

F.~h~~~?.ri...;i.7.~ 19 -7.9 ........................ ............ ..*-.. 

President:  MR. .............................................................. 

............................................................................................... ................................ we, your committee on g.~d.ici.%.22 

- ..... ...... having had under consideration ........................................................................................................ Bill No. 34  

................................................................................................ ..... Respectfully report as follows: That Bill No 5.4 .,...... 
introduced bill, be anendad as f ollovs : 

I. Title, 3.hc 6. 
Following: *OFn 
Insert: O~tp3FL3\3iYu 

2 .  Page 1, l i n e  19. 
Following: "or" 
Zasert: " tenFxa ryn  

3. Page 2, l i n s  1. 
Following: "a" 
Insart: " tcca~c?rar;rM - 
fo l lmring : "&" 
I n s e r t :  " 1 "  

4 .  Page 2, lines 1 and 2. 
FolZowins: "27-19-395" - -- 
S t r i k e :  ", 1-lCAn 
Xnsext: nl" 

xE22%%< 
5. Page 2, l i n e  8. 
Po1.lowfng: 'or" 
I n s e r t :  " tenFraryR 

STATE PUB. C O .  
Helena, Mont. 



6. Page 2, linz 13. 

Insert: -,oralrye 

7. ango 2, l i n e  16. 
followfag: "or* 
Insart: atmzrazyR 

8. Page 3. 
FollcmBng: ldno 10 
Insert: *Section 3. Codification. If Senate Bill 243 bw-cass lay, 
the rcferencz3 fa aectian 1, subsr;cti~11 (21, oL this act to 
27-19-305 r;!zall be chwgcd by the  coda comdssianer to a mfereaca 
to saction 7 OE S@M"L e i n  ~ 3 . ~  

S T A T E  PUB. C O .  
Helena, Mont. 

i'. ,; 
b f  * ,  i. 1 \ i, , -. .................................................................................................. 

Chairman. 



STFiriDIWG COFJfiIIBTEE R E P O R T  

s' 

F r c s i d m t :  MR. .............................................................. 

J u d i c i x v  ................................................................................................ We, your committee on ...................................................... 

having had under consideration ...................................................C...................................................... B:ll No. ...... 5.4 ..... 

.................................................. ..... ......................................... Respectfully report as follows: That S . W ~ C  Bil l  No 3 4  ,...... 
introduced b i l l ,  be aaarirled as follo '~~r;:  

I. T i t l e ,  lin- 6, 
Following: WF" 
1 nz cr k : " m I ? P O X . Y  " 

2 .  ?aye 1, line 13, 
Following: "or" 
I n s e r t :  tmgraryU 

3-  Page 2 ,  lica 1. 
Following: "a" -- 
Insert: "temnouasvn 
Polloving: "&" * 

Insert: " ["  

4 Page 2 ,  l i n e s  1 and 2, 
FolLmting: "27-19-335" ---- 
S t r i k e :  " , XCA" 
Inscrt: "Im 

xm:em - . Page 2 ,  line 8. 
A Pollowing: "or" 

I n s c r t :  ntazrary" 

STATE PUB. CO.  
Helena, Mont. 

.................................................................................................... 
(co2tf nucd) - ck3irH~ 



February 17, ............ 7 3  .................................................................. 19 

8. P a p  3. 
F ~ l l w i z x ~  t f lne 10 
f czs r t r  *Seaion 3. ~ ~ ~ f i c a t i ~ a .  If Se~ake r a i l 1  2 4 3  ~ C C O ~ S  law, 

tt4e refexme3 in sect.ion I, subsacti on ( 2 )  , cf this act to 
27-19-305 shell t s ~  cbagzc? 37 tbtla e@Ca ~ ~ ~ i s ~ i c a ~ r  to a xafere~cc 
to sectLon 4 of Ser?alre Bill 343." 

S T A T E  PUB.  CO. 
Helenz. Mont. 

................................................................................................... 
Chairman. 




