
MXNUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

F e b r u a r y  1 5 ,  1979 

The t h i r t y - e i g h t h  mee t ing  o f  t h e  S e n a t e  J u d i c i a r y  
Committee w a s  c a l l e d  t o  o r d e r  on t h e  above d a t e  by  S e n a t o r  
E v e r e t t  R.  L e n s i n k  i n  Room 331 o f  t h e  C a p i t o l  b u i l d i n g  B t  
9:32 a . m .  

ROLL CALL: 

A l l  members w e r e  p r e s e n t  w i t h  t h e  e x c e p t i o n  o f  S t e v e  
Brown, who w a s  excused .  

CONSIDERATION OF SENATE BILL 394: 

T h i s  b i l l  i s  a n  a c t  t o  r e q u i r e  e x t e n s i o n  o f  c e r t a i n  
c o n s t i t u t i o n a l  r i g h t s  t o  a you th  d e t a i n e d  f o r  i n v e s t i g a t i o n  
o f  q u e s t i o n i n g  u n d e r  t h e  Montana Youth C o u r t  Ac t .  S e n a t o r  
S t i m a t z  s t a t e d  t h a t  t h i s  b i l l  was i n t r o d u c e d  a t  t h e  r e q u e s t  
o f  t h e  y o u t h  p r o b a t i o n  judge  i n  S i l v e r  Bow County ,  and  he  s a i d  
t h a t  HB 4 6 4  was on t h e  same q u e s t i o n .  T h e r e  seemed t o  b e  some 
c o n f u s i o n  s o  S e n a t o r  Lens ink  s a i d  t h a t  w e  would t a k e  up  a n o t h e r  
b i l l  w h i l e  S e n a t o r  S t i m a t z  checked t h i s  o u t .  

CONSIDERATION OF SENATE BILL 382: 

S e n a t o r  Thomas g a v e  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  which 
r e v i s e s  t h e  law r e l a t i n g  t o  t i m e  l i m i t a t i o n s  f o r  a p r o c e e d i n g  
a l l e g i n g  a  y o u t h f u l  d e l i n q u e n t  o r  i n  need o f  s u p e r v i s i o n ,  etc.  

S t e v e  Ne l son ,  r e p r e s e n t i n g  t h e  Youth J u s t i c e  Committee,  
s t a t e d  t h a t  t h e y  were i n  f a v o r  o f  t h i s  b i l l .  

Tom Honzel ,  r e p r e s e n t i n g  t h e  A s s o c i a t i o n  o f  County  A t t o r n e y s ,  
s t a t e d  t h a t  t h e y  s u p p o r t e d  t h i s  b i l l .  

S e n a t o r  Towe moved t h a t  t h e  b i l l  do  p a s s .  The mot ion  c a r r i e d  
unanimously .  

CONSIDERATION OF SENATE BILL 3 8 6 :  

T h i s  b i l l  i s  a n  a c t  t o  d i s a p p r o v e  t h e  supreme c o u r t ' s  r u l e s  
on d i s q u a l i f i c a t i o n  and s u b s t i t u t i o n  o f  j u d g e s  and  t o  a d o p t  t h e  
f e d e r a l  r u l e .  S e n a t o r  B l a y l o c k  s t a t e d  t h a t  t h e r e ' w e r e  some p rob-  
l e i s  i n  some o f  o u r  m u l t i p l e - j u d g e  d i s t r i c t s  and  t h a t  t h e  j u d g e s  
w i l l  n o t  s o l v e  t h e i r  own problems.  H e  s a i d  t h a t  h e  h a s  f o u g h t  
pay r a i s e s  a s  he  f e e l s  t h a t  t h e y  s h o u l d  g e t  t h e i r  own house  i n  

I o r d e r  b e f o r e  t h e i r  pay  i s  r a i s e d .  H e  s t a t e d  t h a t  l a w y e r s  a r e  
t h e  o n l y  o n e s  who r e a l l y  know how t h e  sys tem works ,  o n e  l awyer  
s a i d  t h a t  he was n o t  a f r a i d  t o  s t a n d  up  and c r i t i c i z e  a judge  and  
t h a t  mockery l a u g h t e r  f i l l e d  t h e  room. 
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H e  r e a d  a s t a t e m e n t  from Judge Luedke, where in  h e  s a i d  
t h a t  t h e r e  i s  a n  imbalance  t h a t  d o e s  n o t  a l l o w  f o r  t h e  p r o p e r  

a 
d i s t r i b u t i o n  o f  judges .  H e  quo ted  s t a t i s t i c s  t o  show how much I 

d i s p a r i t y  t h e r e  was which showed i n  one  d e p a r t m e n t  t h e y  had 
o n l y  e l e v e n  c a s e s  and t o  a  maximum o f  106 c a s e s  i n  a n o t h e r  de-  
p a r t m e n t .  H e  s t a t e d  t h a t  t h e  purpose  o f  t h e  b i l l  i s  t o  c a u s e  I 

o u r  sys tem t o  f o l l o w  t h e  f e d e r a l  r u l e s :  you must  g i v e  a c a u s e  
t o  d i s q u a l i f y  a  judge.  H e  s t a t e d  t h a t  t h i s  would s t o p  t h e  b u s i n e s s  
o f  shopping f o r  judges  and h e  s a i d  t h a t  h e  i s  aware  t h a t  some day  
he  may b e  s o r r y  i f  he e v e r  h a s  t o  a p p e a r  b e f o r e  one  of t h e s e  
judges  and he  f e l t  t h a t  i f  something w a s n ' t  done ,  t h a t  t h e  
s i t u a t i o n  w i l l  j u s t  d r a g  on.  

I 

Tom Honzel ,  r e p r e s e n t i n g  t h e  Montana A s s o c i a t i o n  o f  C o u n t i e s ,  
s t a t e d  t h a t  t h e i r  i n t e r e s t  i s  one of  c r i m i n a l  l o a d s  a c r o s s  t h e  s t a t e !  
H e  s a i d  t h a t  c o u n t y  a t t o r n e y s  have a  six-month speedy  t r i a l  r u l e  I 

and  t h i s  c a u s e s  a number of  problems and t h a t  one  o f  t h e s e  
problems i s  t h e  d i s q u a l i f i c a t i o n s  of  judges  i n  t h e s e  c r i m i n a l  
m a t t e r s .  

J .  F r e d  Bourdeau, t h e  coun ty  a t t o r n e y  f o r  Cascade  County, 
s t a t e d  t h a t  he was h e r e  t o  d i s c u s s  t h i s  w i t h  t h e  commit tee  i f  
t h e y  wished.  

Mike G r e e l y ,  t h e  a t t o r n e y  g e n e r a l  f o r  t h e  s t a t e  o f  Montana, 
a p p a r e d i n  s u p p o r t  of  t h e  e l i m i n a t i o n  of  d i s q u a l i f i c a t i o n  i n  t h e  

c r i m i n a l  a r e a  of  law and i n  t h e  c i v i l  a r e a .  

S e n a t o r  Turnage s t a t e d  t h a t  he  wan t s  t o  g o  down a s  a  
p r o p o n e n t  and he f e l t  t h a t  i f  w e  a r e  g o i n g  t o  e s t a b l i s h  a r e s p e c t  
f o r  o u r  c o u r t  sys tem t h a t  w e  ough t  t o  s e r i o u s l y  c o n s i d e r  d o i n g  
away w i t h  t h e  pre-emptory c h a l l e n g e  on j u r i s d i c t i o n .  H e  s t a t e d  
t h a t  h e  d i d  n o t  t h i n k  any lawyer  w i l l  d i s p u t e  t h e  f a c t  t h a t  t h i s  
i s  abused .  

J i m  Beck, Ch ie f  R/W A t t o r n e y  f o r  t h e  Department  of Highways, 1 
s t a t e d  t h a t  t h e y  have n i n e  l awyers  cn  t h e  s t a f f ,  t h e y  t r y  c a s e s  
i n  a l m o s t  e v e r y  c o u n t y  i n  t h e  s t a t e ,  and he  g a v e  examples  o f  how 
j u d g e s . g i v e  o u t  t h e s e  c a s e s .  H e  s a i d  t h a t  one  judge  had e n t e r e d  

I 

i n t o  a l a n d  development  p a r t n e r s h i p  w i t h  a n o t h e r  l a w y e r  and h e  
s t a t e d  he  h a s  t r e p i d a t i o n  g o i n g  b e f o r e  t h e  c o u r t  w i t h  t h a t  p a r t i -  I 

c u l a r  jduge .  I 
Don Robison,  a  lawyer  i n  p r i v a t e  p r a c t i c e  i n  B u t t e  and r e p -  

r e s e n t i n g  t h e  Montana Lega l  P r o t e c t i o n  P l a n ,  s t a t e d  t h a t  he  was I 

i n t e r e s t e d  i n  t h e  c i v i l  s i d e  r a t h e r  t h a n  t h e  c r i m i n a l .  H e  s a i d  I 
t h a t  t h e  r e a s o n  t h e y  d i s q u a l i f y  i s  t h a t  t h e  a t t o r n e y s  f e e l  t h a t  
t h e r e  i s  a d i s p a r i t y  i n  t r e a t m e n t  b u t  t h a t  he  f e l t  that t h e  b i l l  I 
would make t h e  judges  less a c c o u n t a b l e  r a t h e r  t h a n  more a ~ c o u n t a b l e . ~  

3. C .  W s i n g a r t n e r ,  r e p r e s e n t i n g  t h e  Montana B a r  A s s o c i a t i o n ,  (3 
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spoke i n  o p p o s i t i o n  t o  t h i s  b i l l  and he  s a i d  t h a t  t h i s  i s  
n o t  g o i n g  t o  s t o p  l a w y e r s  from shopping.  H e  s t a t e d  t h a t  t h e  
o t h e r  r e a s o n  why t h e  f e d e r a l  r u l e  d o e s n ' t  work i n  Flontana o r  
o t h e r  s t a t e s  i s  because  o u r  judges  do  n o t  s e r v e  f o r  a  l i f e t i m e  
and o u r  judges  a r e  e l e c t e d  by t h e  p e o p l e .  H e  s a i d  t h a t  some- 
t i m e s  c e r t a i n  l a w y e r s  p r e f e r  t o  be  b e f o r e  c e r t a i n  j u d g e s  and 
some judges  a r e  r e f e r r e d  t o  a s  hanging judges  and h e  f e l t  t h a t  
i f  t h i s  b i l l  p a s s e s ,  a  l o t  of  p e o p l e  w i l l  be d e n i e d  a  f a i r  
t r i a l .  

Mike Meloy, r e p r e s e n t i n g  t h e  Montana T r i a l  Lawyers 
A s s o c i a t i o n ,  s t a t e d  t h a t  t h i s  b i l l  n o t  o n l y  w i l l  n o t  p r e v e n t  
t h e  a b u s e s ,  b u t  w i l l  g i v e  a  s u b s t a n t i a l  advan tage  t o  t h e  p l a i n -  
t i f f ' s  l a w y e r s  and  c o u n t y  a t t o r n e y s  p a r t i c u l a r l y  in t h o s e  d i s -  
t r i c t s  where t h e r e  a r e  more t h a n  one judge.  He s t a t e d  t h a t  some 
c o u n t y  a t t o r n e y s  j u s t  w a i t  for a j u d g e ' s  number t o  come up and 
t h e n  f i l e  t h a t  c a s e  and he  s a i d  t h a t  t h e  d e f e n s e  a t t o r n e y  d o e s  
n o t  have  t h a t  o p t i o n .  H e  f u r t h e r  s a i d  t h a t  w e  would p r o f i t  
by t h i s  b i l l  b u t  we oppose  t h i s  m a t t e r .  

H e  a l s o  e x p l a i n e d  t h a t  he knew how d i f f i c u l t  it i s  f o r  a 
judge  t o  have  a  pre-emptory c h a l l e n g e  and he  s t a t e d  t h a t  he 
knows t h a t  t h e  judge  t a k e s  t h a t  c h a l l e n g e  v e r y  p e r s o n a l l y ,  t h a t  
h e  knows how d i f f i c u l t  i t  i s  f o r  a lawyer t o  e x e r c i s e  a p re -  
emptory c h a l l e n g e .  H e  no ted  t h a t  judges  a r e  human and a r e  
s u b j e c t  t o  t h e  same k i n d  of  p r e j u d i c e s  t h a t  eve ryone  i s  and 
t h a t  he  t h e r e f o r e  would oppose t h i s  b i l l .  

S e n a t o r  B lay lock  s t a t e d  t h a t  he  had t o  d i s a g r e e  w i t h  Mike 
Meloy on pre-ernptory d i s q u a l i f i c a t i o n s  and h e  e x p l a i n e d  t h a t  
some l a w y e r s  s a y  when a  c e r t a i n  judge comes u p ,  t h e y  j u s t  a u t o -  
m a t i c a l l y  d i s q u a l i f y  and h e  wondered how d o e s  t h e  l a y  p u b l i c  
r e a l l y  get t h i s  probl-en s o l v e d  and t h e  c o u r t s  a r e  t h e  losers 
and t h e  judges  a r e  o u r  s e r v a n t s .  

S e n a t o r  G'Hara s t a t e d  t h a t  t h e  problem seems t o  b e  i n  t h e  
a t t o r n e y s  p i c k i n g  which judge  and he  wondered i f  t h i s  c o u l d  b e  
done away w i t h .  S e n a t o r  Turnage s a i d  no. S e n a t o r  Towe s t a t e d  
t h a t  t h e r e  w e r e  f o u r  judges  i n  Yel lowstone  County and  t h e y  o p e r a t e  
on a  r o t a t i o n  b a s i s .  

S e n a t o r  Turnage s a i d  t h a t  t h i s  s t a r t e d  i n  B u t t e ,  Montana 
and t h a t  t h e y  p r o b a b l y  needed it t h e n .  He s t a t e d  t h a t  t h e  
p r e j u d i c e  may b e  a g a i n s t  a  c l i e n t ,  n o t  a  lawyer and t h e  p r e j u d i c e  
p a s s e s  back  and f o r t h  between t h e  judges  and t h e  l a h y e r s  and he  
d i d  n o t  t h i n k  t h e r e  i s  any mechan ica l  way t o  s o l v e  it. 

S e n a t o r  Towe and Turnage r a i s e d  some q u e s t i o n s  a b o u t  what 
t h e  f e d e r a l  law r e a l l y  i s .  
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S e n a t o r  Lens ink s t a t e d  t h a t  n o t  a l l  s t a t e s  had copper  
b a r o n s  and wondered how t h e  o t h e r  s t a t e s  a r e  i n  r e l a t i o n  t o  
t h i s .  S e n a t o r  Van Valkenburg s t a t e d  t h a t  t h e  sys tem i s  qen- 
e r a f l y  i n  e f f e c t  i n  t h e  w e s t e r n  p a r t  of t h e  c o u n t r y  b u t  n o t  i n  
t h e  e a s t e r n .  H e  s a i d  t h a t  t h e  supreme c o u r t  changed t h i s  j u s t  
a  y e a r  ago and you a r e  n o t  go ing  t o  l e t  any t i m e  p a s s  and you 
a r e  j u s t  judging on  what h a s  happened i n  one  y e a r .  H e  s a i d  
t h a t  it was changed t o  t e n  days  a f t e r  t h e  c a s e  was f i l e d  r a t h e r  
t h a n  f i f t e e n  d a y s  b e f o r e  t r i a l ,  and t h a t  t h e r e  h a s  n o t  been 
s u f f i c i e n t  t i m e  t o  see i f  a  change i n  c i r c u m s t a n c e s  h a s  h e l p e d .  

S e n a t o r  B lay lock  s a i d  t h a t  he d i d n ' t  t h i n k  what  t h e  
supreme c o u r t  l a i d  down i s  r e a l l y  g o i n g  t o  change t h i s .  H e  
f e l t  t h a t  w e  a r e  working o u r  good judges  t o  d e a t h  l i t e r a l l y ;  
and t h a t  he means one who i s  f a i r ,  knows t h e  law and knows 
p r o c e d u r e  and w e  l o a d  him up. H e  s a i d  where one  had 106 t r i a l s  
and t h e  o t h e r  had e l e v e n  t h a t  t h i s  i s  n o t  a  good sys tem and 
h e  d i d  n o t  t h i n k  t h i s  r u l i n g  was g o i n g  t o  change t h a t .  

S e n a t o r  Towe a s k e d  i f  he r e a l l y  t h o u g h t  t h i s  was g o i n g  
t o  change t h a t  sys tem and he wondered why t h e y  d i d n ' t  submi t  
t h i s  t o  t h e  j u d i c i a l  s t a n d a r d s  committee and r a i s e  t h e s e  q u e s t i o n s  
w i t h  them. H e  s a i d  t h a t  t h i s  v e r y  t h i n g  h a s  been b r o u g h t  t o  
them b e f o r e  and maybe one  more compla in t  might  s o l v e  t h e  problem. 4 

S e n a t o r  R lay lock  s t a t e d  t h a t  t h e r e  was n o t  j u s t  o n e ,  and 
t h e  l a w y e r s  t e l l  him s o ,  and t h e y  n e v e r  l i e .  

There  were no f u r t h e r  comments and q u e s t i o n s  and h e a r i n g  
on  t h i s  b i l l  was c l o s e d .  

CONSIDEPATION OF SENATE BILL 4 4 4 :  

T h i s  i s  a n  a c t  t o  r e v i s e  t h e  r i g h t s  of  a n  unwed f a t h e r .  
S e n a t o r  S t o r y  s t a t e d  t h a t  he was t r y i n g  t o  see what h e  c o u l d  d o  
t o  improve t h e  r u l e s  o f  a d o p t i o n  and would l i k e  t o  make t h i n g s  
e a s i e r  f o r  a d o p t i v e  p a r e n t s  and p e r h a p s ,  t h e  woman who c a r r i e d  
t h e  c h i l d ,  He s t a t e d  t h a t  t h e r e  was a n  anomaly - a  mother  c a n  
a b o r t  t h i s  c h i l d  w i t h o u t  any f a t h e r ' s  c o n s e n t ,  b u t  i f  s h e  c h o o s e s  
t o  p l a c e  t h i s  c h i l d  up f o r  a d o p t i o n ,  t h e n  s h e  h a s  t o  g e t  t h i s  
man 's  c o n s e n t ,  i f  he can  even  be  found.  H e  s t a t e d  a s  t o  t h e  
r i g h t  o f  t h e  unwed f a t h e r ,  any r i g h t  shou ld  b e  f a i r l y  minu te .  
H e  s a i d  t h a t  SRS h a s  t o  c h a s e  t h i s  man down and see i f  he  i s  
a g r e e a b l e  t o  an  a d o p t i o n  and he  s t a t e d  t h a t  i n  t h i s  b i l l  h e  i s  
a b l e  t o  r e t a i n  t h i s  r i g h t ,  b u t  he must a s s e r t  t h a t  r i g h t .  H e  
s a i d  t h a t  q u i t e  o f t e n  t h e  woman who i s  S e a r i n g  t h i s  c h i l d  d o e s n ' t  
l i k e  t h i s  guy,  and s h e  f e e l s  t h a t  i f  s h e  i d e n t i f i e s  him h e  w i l l  
o b t a i n  some h o l d  o v e r  h e r  t h a t  s h e  d o e s  n o t  want ,  and s h e  d o e s n ' t  
want t o  have  a n y t h i n g  t o  do w i t h  him. 
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T h e r e  were no f u r t h e r  p r o p o n e n t s .  

Alan Ca in ,  r e p r e s e n t i n g  t h e  Montana C h i l d r e n ' s  Home & 
H o s p i t a l ,  a t  S h o d a i r ,  s a i d  t h a t  he a g r e e d  w h o l e h e a r t e d l y  w i t h  
e v e r y t h i n g  t h a t  S e n a t o r  S t o r y  s a i d ,  b u t  h e  s t a t e d  t h a t  t h e y  
a r e  i n t e r e s t e d  i n  making a s  s u r e  a s  w e  can  t h a t  o u t  a d o p t i v e  
p a r e n t s  a r e  n o t  d i s t u r b e d .  He s a i d  he  dreams a t  n i g h t  o f  some 
f a t h e r  coming t o  o u r  agency and s t a r t i n g  a  l a w s u i t  f o r c i n g  u s  
t o  t e l l  him where t h a t  c h i l d  h a s  been p l a c e d .  H e  s a i d  t h a t  
t r a d i t i o n a l l y ,  t h e  f a t h e r s  of  i l l e g i t i m a t e  c h i l d r e n  have  been 
t h o u g h t  t o  have  no r i g h t s  and t h a t  t h e  mother  h a s  c a r e ,  c u s t o d y  
and c o n t r o l .  H e  s t a t e d  t h a t  u n f o r t u n a t e l y ,  a  c a s e  a r o s e  i n  
I l l i n o i s  - S t a n l e y  v s .  I l l i n o i s  - which invo lved  a common law 
m a r r i a g e .  The mother  d i e d ,  h e  had r a i s e d  t h e  c h i l d r e n ,  h e  
d i d n ' t  s e e k  c u s t o d y  and a l l  he  wanted t o  d o  was t o  keep  h i s  
c h i l d r e n .  The supreme c o u r t  looked a t  t h e  s i t u a t i o n ,  made some 
s t a t e m e n t s  a b o u t  what t h e  r i g h t s  of  a n  i l l e g i t i m a t e  c h i l d  w e r e .  
H e  s a i d  t h a t  o u r  n e x t  l e g i s l a t u r e  changed n o t  o n l y  t h i s  l e g i s -  
l a t i o n  t h a t  i s  t o  b e  amended, b u t  changed t h e  s t a t u t e  which 
s a i d  b o t h  t h e  mother  and c h i l d  have a n  e q u a l  r i g h t .  H e  s t a t e d  
t h a t  t h e  commit tee  do  n o t  p a s s  t h i s  b i l l  a t  t h i s  t i m e .  

Zoe Mazurek, r e p r e s e n t i n g  t h e  C a t h o l i c  S o c i a l  S e r v i c e s  o f  
Montana, s t a t e d  t h a t  h e  d i d  n o t  t h i n k  he  c o u l d  s a y  t o  h i s  s t a f f  
t h a t  you c a n  r e l y  on t h i s  b i l l  and t h a t  t h e y  a r e  d o i n g  t h e i r  
b e s t  w i t h  what  w e  c o n s i d e r  a  bad r u l i n g .  

Tom Honzel ,  r e p r e s e n t i n g  t h e  Montana A s s o c i a t i o n  o f  County 
A t t o r n e y s ,  s t a t e d  t h a t  t h e y  have t o  a g r e e  f o r  t h e  same r e a s o n s .  

B u r t  Annin, r e p r e s e n t i n g  t h e  S o c i a l  R e h a b i l i t a t i o n  S e r v i c e s ,  
wanted t o  add t h e i r  s u p p o r t  t o  t h e s e  s t a t e m e n t s .  

S e n a t o r  S t o r y  s t a t e d  t h a t  t h e  f u t u r e  o f  t h i s  b i l l  l o o k s  
b l e a k ,  b u t  wondered i f  t h e  l a s t  s e n t e n c e  i n  t h i s  would n o t  h e l p .  

M r .  Masurek sa id  t h a t  what c o n c e r n s  him w i t h  a s t a t e m e n t  
such  a s  t h a t  i s  t h a t  it s a y s  by s t a t u t e ,  t h e  mother  and f a t h e r  
have  e q u a l  r i g h t s  and u n l e s s  you r e p e a l e d  t h a t  s e c t i o n  a l o n g  w i t h  
t h i s  b i l l ,  t h a t  it would n o t  mean a n y t h i n g .  

S e n a t o r  O'Hara asked  how d i d  t h e  supreme c o u r t  come t o  t h i s  
c o n c l u s i o n .  S e n a t o r  Towe s a i d  t h a t  t h e r e  was a  p e c u l i a r  law i n  
I l l i n o i s  and t h e  k i d s  were i n  t h e  t e e n s  a t  t h e  t i m e  of t h e  m o t h e r ' s  
d e a t h .  The s t a t e  came i n  and s a i d  t h a t  t h e y  were i l l e g i t i m a t e  
and t h a t  t h e y  were g o i n g  t o  t a k e  them and p l a c e  t h e n  somewhere 
else. The supreme c o u r t  r e v e r s e d  t h e  s t a t e  o f  I l l i n o i s  and made 
a  s t a t e m e n t  t h a t  f a t h e r s  do have some r i g h t s .  S e n a t o r  Towe s a i d  
t h a t  t h e  c o u r t  might  r e v e r s e  i t s e l f ,  b u t  i f  t h e y  do n o t  go  o u t  
and l o o k  f o r  t h e  f a t h e r ,  look a t  t h e  j eopardy  t h a t  i s  p l a c e d  on  

I t h e  a d o p t i v e  p a r e n t s .  

There  w e r e  no f u r t h e r  q u e s t i o n s  and no comments. The 
h e a r i n g  on t h i s  b i l l  w a s  c l o s e d .  
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CONSIDERATION OF SENATE BILL 393: d 
T h i s  i s  a n  a c t  t o  g e n e r a l l y  r e v i s e  t h e  laws r e l a t i n g  

t o  t h e  t r e a t m e n t  o f  t h e  m e n t a l l y  ill. S e n a t o r  Towe s a i d  t h a t  
he  wanted t o  acknowledge t h e  h e l p  o f  V a l e n c i a  Lane who d r a f t e d  
most  of  t h i s  b i l l .  S e n a t o r  Towe went o v e r  t h i s  b i l l ,  s e c t i o n  
by s e c t i o n .  H e  i n t r o d u c e d  D r .  Donald H a r r ,  p s y c h o l o g i s t  i n  

I 
B i l l i n g s .  

D r .  H a r r ,  r e p r e s e n t i n g  t h e  Montana P s y c h i a t r i s t  A s s o c i a t i o n ,  
s t a t e d  t h a t  he saw many i n s t a n c e s  from t h e  p s y c h i a t r i s t  p o i n t  

I 
s f  v iew where t h e  p e r s o n  i s  l e g a l l y  m e n t a l l y  ill, b u t  d o e s  not I 
m e e t  t h e  l e g a l  d e f i n i t i o n  o f  " s e r i o u s l y  m e n t a l l y  ill". H e  gave  1 
a n  example of  a 40-year o l d  d i v o r c e e  who had s o l e  c u s t o d y  o f  
minor c h i l d r e n  and t h e s e  c h i l d r e n  were l e f t  t o  c a r e  f o r  themse lves  I 
b e c a u s e  o f  t h e  m o t h e r ' s  men ta l  d i s o r d e r .  H e  a l s o  gave  a n  example 1 
o f  a  40-year  o l d  s i n g l e  pe r son  who was j a i l e d  because  o f  m e n t a l  
d i s o r d e r  where in  a n  a t t e m p t  had been made t w o  weeks p r e v i o u s l y  I 
t o  t r e a t  him b u t  he d i d  n o t  meet t h e  l e g a l  med ica l  d e f i n i t i o n .  'I 

J i m  Johnson s t a t e d  t h a t  he r e p r e s e n t s  m o r e  o f  t h e s e  p e o p l e  
from Warm.Springs and t h i s  i s  h i s  job .  H e  s t a t e d  t h a t  v o l u n t a r y  
commitment can  be  a  v e r y  c o e r c i v e  t h i n g .  H e  s a i d  t h a t  on page  5 ,  
l i n e s  16 and 2 1  t h a t  t h i s  i s  a  bad amendiient and on page  1 0 ,  

I 
h a s  t h e  e f f e c t  of  commit t ing  p e o p l e  t o  t h e  h o s p i t a l  w i t h o u t  a  
h e a r i n g ,  t h e r e  i s  g o i n g  t o  b e  c o s t  of  t r a n s p o r t a t i o n ,  e tc . ,  it 
i s  i n d e f i n i t e  and  he  wondered how l o n g  a p e r s o n  i s  g o i n g  t o  be  
h e l d .  H e  a l s o  s a i d  t h a t  on page 11, he  had some problems on t h e  
r e p o r t s .  H e  a l s o  s t a t e d  t h a t  on page 1 8 ,  he  i s  somewhat u n c e r t a i n  
a b o u t  t h i s ,  and he  t h i n k s  t h e r e  a r e  g o i n g  t o  be  p a t i e n t s  who 
want t o  see t h e i r  r e c o r d s .  

There  w e r e  no f u r t h e r  p roponen t s  and no opponen t s .  There  
w e r e  no q u e s t i o n s  and t h e  h e a r i n g  was c l o s e d .  

I 
I 

D r .  Har r  a l s o  gave  h i s  v iews on t h e  o t h e r  b i l l ,  which would 1 
e l i m i n a t e  i n s a n i t y  a s  a  d e f e n s e  and h e  s t a t e d  t h a t  he had a  g r e a t  
d e a l  o f  concern  i n  t h i s  m a t t e r .  He s a i d  t h a t  p s y c h o l o g i s t s  
t h r o u g h o u t  t h e  s t a t e  r e a l i z e  t h e  a b u s e  of  t h e  p l e a  o f  l e g a l  i n -  
s a n i t y  as  a d e f e n s e .  H e  s t a t e d  t h a t  he  i s  g e n e r a l l y  i n  f a v o r  o f  
t h e  c o n c e p t  of s e p a r a t i n g  t h e  two. 

I 
I 

S e n a t o r  Towe r e q u e s t e d  t h a t  t h i s  b i l l  b e  h e l d  up  f o r  a w h i l e  
I 

and t h e  r e q u e s t  was g r a n t e d .  
I 

There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  was a d j o u r n e d .  I 

&--4 
SENATOR EVERETT R .  LENSINK, Chairman 
S e n a t e  J u d i c i a r y  Committee I 
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?dontz-,a Legel Services Associztio:! 

: S .3. 393 - .An 2ct  t o  gznerslly reli-;lse ~ n e  la;;s re la t l r -g  t o  $he tpeztnen; 
of  t h e  i rmta l ly  ill. 

7- sxcept f o r  the  follcv:L~g pmvisions we endorse the  above b i l l :  

1. Cn page 5, 3 inzs  16-21, the  c r ~ p o s e d  anen&wnt should k e  strick-en. 
Ifintzi  i iealtn d i rec tors  zre  not experts i n  w d l c a i d ,  m d  o t h e r  govern- 
n ~ n t  m6 p r i v t e  benzfi ts  . Tpe efr'est of th5s would be t o  coerce goor 
people i n t o  going t o  1,Tillm Sprir!,-s beca~lse providers t h o e q t  they would'rit 
Se a ~ l e  t o  w&ical b i l l s .  It would be grossly u i f a l r  t o  persozs 
who c a r  r eco r s s i tu t e  f z i r l y  quickly i n  a cornunity hosp i t a l  but who 
don't have a place tc r e 3 ~ m  t o  i f  tfiey're reroved from the c o ~ L c y .  

2. CP >age 3, l i n e  25; ;,age 4, line 1 - "set-ere psychclogical ire-ay" 
sboud. be striclteri. Tqe elr,-2se i s  errtrernely r r z p e  and the  wo~ds  w i l l  - 
xzq what t 3 e  prcfessionals say they n e m .  ,i;h.is Is a? u?f~or'tvi2t$ iz- 
novation ~:T1;?:r)s >-3cplets f r c e d m  IS a t  s tzke.  

3. r,agz 19, the  -,qj-lj21::-2z8d 7 a t e r i i ~ l  i n  Ik-;es 4-7 should be stri&eri.  . . 'Tr,e e f f e c t  of s h l s  pr,a7isxcn  cud be t o  c0i.TTi.t ?el-sons f c r  =I iridcfifii5e -..,, iod of f -,- r . - r - - ' z r ^ F .  , . 
LJL I ; - : i 0. It tu.0125 zsnji - .  pespndents  2 sg-znc~7 !i;3=Lpg. 

- .  4. On page 17,  u n e s  24 2nd 25 pege 1 2  l i n e s  1-3, tnis provision i s  
intended t o  e l i n i s a t e  h ~ e ~ s a j j  i n  prol"essionzi1s repor '~s t&en fro= 
hospi ta l  records co:l-~cer?~lng act lcns of respondents. Ho~ever ,  un.l.ess the  
;?sports ze denor.;r;.zted i z v e s ~ l s a t  - ive r e p r t  s m d e r  RLlle E-03 (8), F. C . -9. 
ra ther  t h m  s t a t e r e n t s  f c r  p7rposes of nediczl  d i agms i s  izilder Rile 
8 ~ 3  (4), M. C.A. rirji z o ; ~ ~ % s  r / : i l l  contL?ue t o  ~ l l o - ~ :  then as ex.ceptior,s 
t o  the  hearszy ru le .  

5. On cage 12,  l i n e  6 - T r o f ~ s s i c n a l  persors should not be allov;ed t o  
t e s t i f y  t o  ~ e r l o u s l y  r,e:i';zlly iil ( the  >ultimate f a c t )  because i'; IS 
f ree ly  aciMtted by rrginliZe 2rofessionals t k & t  they ar=l no t  e x ~ e ~ r t s  i n  
predict ing dzr~gerous 'sehzvior . 
Alan Stone, K.D. ,  Trofessor of Law and Fsychiatry at Hzrvard - c o t e :  
"The lii~,,:. . .zsks ';he psyck-_lzcrist t o  progost2icate  dsrigerous be3avior. 
Eqac i s  a b ~ - ~ d  b e c z ~ s z  it i s  a 1 . 2 ~  event a-,d =he c a ~ a c i t y  f ~ r  such 
progmost lcz t io~  i s  &sent. \,%st the  mental hze l th  profession2.1 can 
pro@,osticate i s  the ~3n ' ;a l  s t z t e  =ic! t he  l i k l e y  comse o f  t h e  i l l r iess  
of t h e  ga t ien t  ." I.lental Health a ~ d  Iaw: A System -h Tr-sitfon .-- -- -- - ----- _____-¶ 

N.I.X.H. (1975) 

'Tqus profess'onals should not - Se a l l o ~ ~ e d  t o  testis t o  t he  uli '_rzte 
issile. 



6. 911 paEe 18, l i n e s  12'md 13  - Tne rieariirg of  t h i s  pe-.,",ousljr vi2s 
thac persons auth?,rjrized F,y pat ients  could have ;>eccrZs 576 thzt recor5s 

7 7 wene avaiiz3le t o  t h e  3ss-d of  'Jisl-tors. how it rnsws thzt records ar.t 
s v a i l ~ b l e  t o  persons or,ly ziefter zi?>rovzl by ;he Eopd of Vlsitcrs. 
r?. -?ere i s  no - reason why ti.e Ebard of V i s i t o r s  snould have t'ris aut'nority. 




