
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

F e b r u a r y  10 ,  1979 

The t h i r t y - t h i r d  m e e t i n g  o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  
w a s  c a l l e d  t o  o r d e r  on t h e  above d a t e  i n  room 331 o f  t h e  c a p i t o l  
b u i l d i n g  by S e n a t o r  E v e r e t t  R. Lens ink a t  9:32 a.m. 

ROLL C m L s  

A 1 1  members were p r e s e n t .  

CONSIDERATION O F  SENATE BILL 283:  

S e n a t o r  Eowe g a v e  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  which  i s  a n  
a c e  r e l a t i n g  t o  p r o d u c t s  l i a b i l i t y .  H e  s t a t e d  t h a t  p r o d u c t  l i a b i l i t y  I 

a c t i o n s  Rave exp loded  i n  s i z e  and i n  number i n  t h e  p a s t  few y e a r s ,  
a f f e c t i n g  a l l  a r e a s  and a l l  s t a t e s .  H e  s a i d  t h a t  it has now r e a c h e d  , 
a  c r i s i s  p r o p o r t i o n  and t h a t  a l l  members of  t h e  s e l l i n g  c h a i n  a r e  i n -  
vo lved .  H e  e x p l a i n e d  how a  s m a l l  b u s i n e s s  t r y i n g  t o  g e t  s t a r t e d  i n  
b u s i n e s s  f i n d s  t h e y  c a n n o t  a f f o r d  t h e  i n s u r a n c e  r a t e s ,  t h a t  some 
i n s u r a n c e  companies have i n c r e a s e d  t h e i r  r a t e s  a s  much as 1000 p e r  
c e n t ;  and a s  t h e y  a r e  g o i n g  now, t h e y  w i l l  have d e d u c t i b l e s  t h a t  
a r e  n o t  a c c e p t a b l e  t o  b u s i n e s s .  

I 

Tom H a r r i s o n ,  r e p r e s e n t i n g  t h e  Montana Equipment D e a l e r s  
A s s o c i a t i o n ,  s t a t e d  t h a t  t h e r e  was no  l i m i t a t i o n  on t h e  l e n g t h  o f  

a 
t i m e  f o r  which one o f  t h e s e  p i e c e s  o f  equipment  i s  h e l d  r e s p o n s i . b l e  
f o r  l i a b i l i t y ,  H e  s a i d  i f  t h e r e  was a  p i e c e  of equipment  t h a t  w a s  
s o l d i n  t h e  1930s  and if someone were i n j u r e d ,  t h a t  a s u i t  c o u l d  

I 
come a b o u t .  H e  t e s t i f i e d  t h a t  e v e r y t h i n g  h a s  g o t  to  c o m e  t o  a n  t 
e n d ,  t h a t  t h i s  i s  n o t  a  un ique  p i e c e  of l e g i s l a t i o n  a n d  he  p r e s e n t e d  I 

a  c h a r t  showing t h e  o t h e r  s ta tes  t h a t  p a s s e d  some t y p e  o f  l e g i s l a t i o n .  I 

B a r r y  S t e v e n s o n ,  r e p r e s e n t i n g  t h e  N a t i o n 1  F e d e r a l t i o n  of  Indepen- 
d e n t  B u s i n e s s e s ,  which c o n s i s t s  of 5,000 s m a l l  b u s i n e s s e s  i n  t h e  
s t a t e  of  Montana, s t a t e d  t h a t  t h e y  a r e  u n a b l e  t o  p a s s  t h e s e  c o s t s  
on t o  t h e  consumer c o m p l e t e l y ,  Me s a i d  t h a t  i n s u r a n c e  companies 
a r e  b e i n g  very select  a b o u t  whom t h e y  c o v e r  and what t h e y  w i l l  
i n s u r e ,  and 2 7  p e r  c e n t  o f  t h e i r  members do  n o t  f e e l  t h a t  t h e y  
a r e  g e t t i n g  a d e q u a t e  c o v e r a g e  now. H e  s t a t e d  t h a t  many have  

I 
dropped t h e i r  c o v e r a g e  and have  no i n s u r a n c e .  H e  gave  s t a t i s t i c s  
showing how t h e s e  rates  have  i n c r e a s e d  and  examples o f  many 
i n d i v i d u a l  b u s i n e s s  p e o p l e  who have dropped t h e i r  p r o d u c t  l i a b i l i t y  

1 
i n s u r a n c e .  

Judge  J i m  Tanor ,  r e p r e s e n t i n g  t h e  Fam Car  C o r p o r a t i o n ,  which 
1 

i s  a n  a u t o m o b i l e  d e s i g n e d  f o r  p e o p l e  i n  w h e e l c h a i r s  s t a t e d  t h a t  
t h e  c o s t  o f  i n s u r a n c e  t o  him i s  a b o u t  $6,000.00 ~ e r  au tomobi le .  1 - 
(See pamphle t )  
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Glen Drake,  r e p r e s e n t i n g  t h e  American I n s u r a n c e  A s s o c i a t i o n ,  
which i n c l u d e s  150,000 c a s u a l t y  i n s u r e r s ,  s t a t e d  t h a t  up  u n t i l  
a few y e a r s  a g o ,  s u i t s  f o r  p e r s o n a l  i n j u r y  by p r o d u c t s  w e r e  q u i t e  
l i m i t e d ,  and  t h a t  t h e r e  had t o  be a  c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  
a  p e r s o n  b e i n g  sued.  H e  s t a t e d  t h a t  t h a t  i s  no l o n g e r  n e c e s s a r y  
and t h i s  b i l l  i s  a f a i r  a d j u s t m e n t .  

P a t  Melby, r e p r e s e n t i n g  t h e  A l l i a n c e  of American I n s u r e r s ,  
s t a t e d  t h a t  n o  one r e a l l y  knows what  t h e  s t a t u s  o f  t h e  law i s  
now, and  t h a t  t h i s  b i l l  p r o v i d e s  some p e r i m e t e r s  and some gu ide -  
l i n e s .  

J a n e l l e  F a l l a n ,  r e p r e s e n t i n g  t h e  Montana Chamber of Commerce, 
gave  a  s t a t e m e n t  i n  s u p p o r t  o f  t h i s  b i l l .  

Bob Dolan ,  r e p r e s e n t i n g  t h e  Western Equipment Company i n  
B i l l i n g s ,  p r e s e n t e d  a n  a r t i c l e  i n  E u s i n e s s  Week, where in  t h e y  
e s t i m a t e  t h a t  t h e  c o s t  of p r o d u c t  l i a b i l i t y  i n s u r a n c e  has t r i p l e d ;  
and  h e  s t a t e d  t h a t  t h e y  buy from a manufac tu re r  and s e l l  t h a t  
p r o d u c t ,  b u t  t h e y  a r e  s t i l l  s u b j e c t  t o  a  law s u i t .  H e  a l so  s a i d  
t h a t  many times a  cus tomer  w i l l  u se  a p r o d u c t  i n  a d i f f e r e n t  way 
t h a n  it was o r i g i n a l l y  d e s i g n e d  f o r .  H e  gave t h e  example of a 
woman who had bought  a c a n d l e  and wanted it t o  be s c e n t e d  and 
poured perfume on it, and s h e  was i n j u r e d  and sued t h e  m a n u f a c t u r e r  
o f  t h e  perfume.  

Jo D r i s c o l l ,  Ch ie f  Deputy Commissioner o f  I n s u r a n c e  i n  t h e  
A u d i t o r ' s  Depar tment ,  s t a t e d  t h a t  t h i s  c e r t a i n l y  would b e  a n  
e x c e l l e n t  a l t e r n a t i v e  t o  them and would h e l p  r e d u c e  t h e  cost o f  
p r o d u c t  l i a b i l i t y  i n s u r a n c e .  

Mike Meloy, r e p r e s e n t i n g  t h e  Montana T r i a l  Lawyers A s s o c i a t i o n ,  
s t a t e d  t h a t  t h e y  w e r e  i n  s t r o n g  o p p o s i t i o n  t o  t h i s  b i l l .  H e  sa id  
t h a t  t h e  law now h o l d s  t h e  m a n u f a c t u r e r  l i a b l e  f o r  any i n j u r y  t h a t  
c o u l d  be t h e  d i r e c t  r e s u l t  o f  a n  unreasonab ly  d e f e c t i v e  p r o d u c t .  
H e  s a i d  t h a t  t h e  p u r p o s e  of t h i s  i s  t o  p r o t e c t  t h e  consumers from 
i n j u r i e s  and t o  b e  a d e t e r r e n t  t o  wrongfu l  conduc t  by m a n u f a c t u r e r s .  
H e  r e f e r r e d  t o  S e c t i o n  3 o f  t h e  b i l l  - a f f i r m a t i v e  d e f e n s e s  and 
under  s u b s e c t i o n  b ,  h e  s t a t e d  t h a t  t h i s  i s  j u r y  q u e s t i o n  i n  Montana, 
t h a t  t h e  f a c t s  a r e  s u b m i t t e d  t o  t h e  j u r y  and t h e  j u r y  d e c i d e s .  H e  
made s e v e r a l  r e f e r e n c e s  t o  i n a d e q u a t e  d e s i g n ,  s t a t e  o f  t h e  a r t  a n d  
warn ings  on t h e  package.  H e  s t a t e d  t h a t  t h e s e  t h i n g s  s h o u l d  b e  
c o n s i d e r e d  by a  j u r y .  H e  gave  an e x a n p l e  of  a  warning on a b a t t e r y ,  
which would s t a t e  on  t h e  box, t h a t  you s h o u l d  n o t  jump t h i s  because  
t h e r e  i s  a  p o s s i b i l i t y  o f  an  e x p l o s i o n ,  and h e  s t a t e d  t h a t  t h a t  i s  
t h e  warning t h a t  l e t s  t h e  m a n u f a c t u r e r  o u t .  H e  s a i d  maybe a mechanic 

I i n s t a l l e d  it. 
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H e  s t a t e d  t h a t  S e c t i o n  11 i s  t h e  s e c t i o n  he  i s  most concerned 
about  wherein it s t a t e s  t h a t  no s u i t  may be commenced more than  
e i g h t  y e a r s  a f t e r  t h e  p r o d u c t  was s o l d .  H e  s t a t e d  t h a t  what 
t h a t  does  i s  wipe o u t  a c l a im  be fo re  t h e  i n j u r y  has  occu r red .  
H e  s a i d  t h a t  t h e  s t a t u t e  t h a t  p r o t e c t s  a r c h i t e c t s  and e n g i n e e r s  
was a  d e p a r t u r e  from t h e  s t a t u t e  t h a t  p r o t e c t s  a r c h i t e c t s  and 
e n g i n e e r s  was a d e p a r t u r e  from t h e  s t a t u t e  of l i m i t a t i o n s  law 
which h i s  e s t i m a t i o n ,  i s  a  supreme d e p a r t u r e  and i n  everyone 
of t h o s e  s t a t u t e s  of l i m i t a t i o n ,  t h e  t i m e  p e r i o d  s t a r t s  t o  r u n  
from t h e  t i m e  t h e  i n j u r y  occurred.  H e  s a i d  t h a t  t h i s  l e t s  you 
o u t  b e f o r e  t h e  i n j u r y  has  occur red ,  and he f e l t  t h a t  it was 
much s i m p l e r  t o  l e t  t h e  ju ry  dec ide .  H e  s t a t e d  t h a t  a l l  t h i s  
bi1. l  does  is s h i f t  t h e  burden from t h e  manufacturer  t o  t h e  con- 
sumer and v i o l a t e s  t h e  p o l i c y  t h a t  a manufacturer  should  be  
r e s p o n s i b l e  f o r  t h e i r  product .  

B i l l  Murray, r e p r e s e n t i n g  t h e  Montana T r i a l  Lawyers Asso- 
c i a t i o n ,  s t a t e d  t h a t  he opposed t h i s  b i l l  and he was appear ing  
a s  an advoca te  f o r  t h e  c i t i z e n s  o f  Montana. H e  s t a t e d  t h a t  he 
f e l t  t h a t  most eve ry th ing  t h a t  was s a i d  h e r e ,  i n  due r e s p e c t ,  
i s  a  f a b r i c a t i o n ;  and t h a t  he  could say t h i s  because no one 
has  t h e  f a c t s  t o  c h a l l e n g e  h i s  s ta tement .  He s t a t e d  t h a t  t h e  
i n s u r a n c e  i n d u s t r i e s  have a t tempted  t o  i n c i t e  a  s c a r e  i n t o  
t h e s e  b u s i n e s s  people  based on a l l e g a t i o n s ,  they  say  t h a t  most 
l a w s u i t s  a r e  from $1 t o  $ 2  m i l l i o n  and t h a t  t h a t  i s  n o t  suppor t -  
a b l e ,  and a s  soon as a few people  g e t  i n j u r e d ,  a c a l l  seems 
t o  go o u t  t h a t  a  system i s  abused and must be c u r t a i l e d .  He 
s t a t e d  t h a t  t h e  l o s s e s  i n  i n su rance  companies claim do n o t  mean 
j u s t  money p a i d  o u t ,  b u t  a l s o  i n c l u d e s  r e s e r v e s  and c l a ims  
occu r red  b u t  n o t  r e p o r t e d  (OBNR).  He s a i d  t h a t  i n su rance  companies 
o b t a i n  many b e n e f i t s  froin s e t t i n g  t h e s e  r e s e r v e s  h igh ,  t h e y  g e t  
g r e a t  t a x  b e n e f i t s  and enormous amounts of  funds  f o r  what has  
become t h e i r  pr imary b u s i n e s s  investment .  H e  a l s o  o f f e r e d  a  
q u e s t i o n n a i r e  t h a t  he f e l t  t h e  l e g i s l a t o r s  shou ld  have answered 
by t h e  i n s u r a n c e  carriers. (See a t t a c h e d )  

B i l l  Rossbach gave a s t a t e m e n t  i n  o p p o s i t i o n  t o  t h i s  b i l l .  
H e  s t a t e d  t h a t  he d i d  n o t  see how t h i s  b i l l .  was going t o  s o l v e  
a l l  t h e s e  problems,  t h a t  he d i d  n o t  see how they  were go ing  
t o  reduce  premiums a c r o s s  t h e  board,  t h a t  t h e  j u r y  i s  t h e  
b a l a n c e r ,  t h a t  t h e  s t a t e  o f  t h e  a r t  i s  a  de fense ,  t h a t  more 
c a s e s  a r e  won by de fendan t s  than by complainants  and a s  f a r  a s  
warnings a r e  concerned,  t h e r e  a r e  any number of c a s e s  where t h e  
i n d i v i d u a l  u s i n g  t h e  produc t  has  no c h o i c e  i n  t h e  m a t t e r ,  t h a t  
t h e  i n su rance  companies a r e  ask ing  t h e  people  o f  Montana t o  
i n s u l a t e  them, t h a t  people  a r e  i n j u r e d ,  they  a r e  p roduc t s  and they 
g e t  h u r t  and t h a t  we should  n o t  j u s t  say  "tough" and t h a t  he  d i d  
n o t  f e e l  t h a t  t h i s  i s  f a i r  t o  t h e  people  t o  Montana. 
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S e n a t o r  Lowe summarized and s a i d  t h a t  he f e l t  t h a t  Ralph 
Nader i s  a  l a r g e  p a r t  of  t h e  i n f l a t i o n  t h a t  i s  g o i n g  o n ,  t h a t  w e  
know what  t h e  i n c r e a s e  i n  premiums have been and t h a t  t h e r e  i s  
o n l y  one  company l e f t  t h a t  w i l l  s e l l  f o o t b a l l  h e l m e t s  i n  t h e  
s t a t e  o f  Montana. 

CONSIDERATION OF SENATE BILL 284 :  

S e n a t o r  Lowe i n t r o d u c e d  Tom H a r r i s o n ,  who gave  a n  e x p l a -  
n a t i o n  o f  t h i s  b i l l ,  which i s  a n  a c t  t o  e s t a b l i s h  r e p o r t i n g  
r e q u i r e m e n t s  f o r  p r o d u c t  l i a b i l i t y  i n s u r e r s .  H e  s t a t e d  t h a t  t h i s  
b i l l  a d d r e s s e s  one  o f  t h e  problems t h a t  many opponen t s  b r o u g h t  u p  
on t h e  l a s t  b i l l .  H e  s t a t e d  t h a t  t h i s  bi1.l  i s  d r a f t e d  a f t e r  t h e  
m e d i c a l  m a l p r a c t i c e  a c t  which r e q u i r e s  a  g r e a t  d e a l  o f  i n f o r m a t i o n  
on l a w s u i t s ,  c l a i m s ,  v e r d i c t s ,  e tc .  

J o  D r i s c o l l ,  Ch ie f  Deputy Commissioner o f  I n s u r a n c e ,  
s t a t e d  t h a t  w i t h  t h e i r  s m a l l  s t a f f  t h i s  i s  n o t  a v a i l a b l e ,  and 
s h e  s a i d  t h a t  p r o d u c t  l i a b i l i t y  i s  a  v e r y  d i f f i c u l t  a r e a  b e c a u s e  
it i s  a  p a r t  of  a  c o n t r a c t  a l o n g  w i t h  o t h e r  coverage .  With t h e  
o r i g i n a l  b i l l ,  s h e  f e l t  t h a t  t h e y  would r e q u i r e  one  a d d i t i o n a l  
s t a f f  member, b u t  i f  t h e y  would a c c e p t  t h e  amendments, t h e y  

1 p r o b a b l y  would n o t  need t h e  a d d i t i o n a l  s t a f f .  

Wi l l i am T. K e l l y ,  r e p r e s e n t i n g  t h e  t r i a l  l a w y e r s  from 
B i l l i n g s ,  s t a t e d  t h a t  t h e y  a r e  concerned o v e r  t h e  many i n j u r y  
b i l l s .  H e  s t a t e d  t h a t  t h e  committee s h o u l d  b e  aware  o f  t h i s  
s t a t u t e  which i s  now i n  e x i s t e n c e  where in  w i t h  workmen's compen- 
s a t i o n  i n s u r a n c e  a s  w e l l  a s  o t h e r  i n s u r a n c e ,  when a  c a r r i e r  h a s  
p a i d  a n  amount o u t ,  t h a t  i n s u r e r  i s  a l lowed  up t o  100 p e r  c e n t  
r e c u p e r a t i o n  of money advanced.  H e  s t a t e d  t h a t  an  i n s u r a n c e  
company c a n  t a k e  it o u t  o f  one  p o c k e t  and p u t  i t  i n  a n o t h e r ,  and  
t h i s  i s  n o t  b e i n g  r e p o r t e d  and b e i n g  a d j u s t e d  i n  f o r  t h e i r  i n s u r -  
a n c e  r a t e s .  H e  s a i d  t h a t  t h i s  h a s  been t r u e  i n  m e d i c a l  p r a c t i c e  
and m a l p r a c t i c e  and t h a t  t h e  i n s u r a n c e  companies s h o u l d  r e p o r t  
t h e s e  f i g u r e s  and t h a t  u n t i l  t h e s e  f i g u r e s  are r e p o r t e d ,  he  t h i n k s  
any  o t h e r  l e g i s l a t i o n  i s  premature .  

B i l l  Murray, r e p r e s e n t i n g  t h e  Montana T r i a l  Lawyers Assoc- 
i a t i o n ,  s t a t e d  t h a t  h e  would be  i n  s u p p o r t  of t h i s  b i l l  a s  pro- 
posed and n o t  w i t h  t h e  amendment and h e  f e l t  t h a t  t h e  c i t i z e n s  
o f  Montana must  know how t h e i r  i n s u r a n c e  r a t e s  come a b o u t .  H e  
g a v e  a n  example o f  where i n  a  8 1 / 2  month r e p o r t i n g  p e r i o d ,  t h e  
i n s u r a n c e  companies i n d i c a t e d  t h a t  t h e  a v e r a g e  b o d i l y  i n j u r y  
c l a i m  p a i d  was $11,000.00.  H e  s t a t e d  t h a t  t h a t  f i g u r e  was m i s -  
l e a d i n g  and was g i v e n  t o  Congress  and t h e  a c t u a l  p a y o u t  on  a  
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b o d i l y  i n j u r y  c l a i m  was $3,592,00. H e  s t a t e d  t h a t  t h i s  b i l l  
w i l l  h e l p  f u t u r e  l e g i s l a t o r s ,  t h e  c i t i z e n s  and your  c o n s t i t u e n t s .  

Wi l l i am A.  Rossback s t a t e d  t h a t  t h e  medica l  p r o f e s s i o n a l  
g roup  and t h e  i n s u r a n c e  companies a r e  i n  an  unholy  a l l i a n c e .  H e  
s a i d  t h a t  a f t e r  much d i s c u s s i o n ,  t h e  Montana Medica l  A s s o c i a t i o n  
showed t o  a  l a r g e  e x t e n t  t h a t  t h e  i n s u r a n c e  companies w e r e  r e a l l y  
t a k i n g  a d v a n t a g e  ~f t h e  Montana p r a c t i t i o n e r s  o f  med ic ine .  

Lloyd K l i n g e r ,  r e p r e s e n t i n g  t h e    all-~erry Machinery Com- 
pany,  t o l d  o f  a  c a s e  i n  which t h e y  w e r e  i n v o l v e d -  

There  were  no q u e s t i o n s  and no comments and t h e  h e a r i n g  on 
t h e s e  two b i l l s  c l o s e d .  

CONSIDERATION OF SENATE BILL 281:  

S e n a t o r  Hager g a v e  a n  e x p l a n a t i o n  of  t h i s  b i l l ,  which i s  a n  
a c t  t o  c l a r i f y  t h e  r e q u i r e m e n t  t h a t  t h e  o f f e n s e  o f  f l e e i n g  o r  
e l u d i n g  a  p o l i c e  o f f i c e r  must i n c l u d e  t h e  a c t i o n s  r e q u i r e d  f o r  
t h e  c o n v i c t i o n  o f  r e c k l e s s  d r i v i n g .  

Duane TooPy f rom t h e  Montana Highway P a t r o l ,  g a v e  a  s t a t e -  
ment i n  s u p p o r t  of  t h i s  b i l l .  There  were no f u r t h e r  p roponen t s  
and  no opponen t s .  

S e n a t o r  Towe moved t h a t  t h e  b i l l  do  p a s s .  The mot ion  
c a r r i e d  unanimously.  

CONSIDERATION OF SENATE BILL 3 6 4  AND 3 4 9 :  

S e n a t o r  Brown s t a t e d  t h a t  S e n a t e  B i l l  349 c a n  be amended 
i n t o  S e n a t e  B i i l  3 6 4 .  S e n a t e  B i l l  3 6 4  i s  a n  a c t  p r o v i d i n g  f o r  f i n e s  
i n  f e l o n y  c r i n i n a l  c a s e s  and a s s e s s m e n t  o f  c o s t s  i n  a l l  c r i m i n a l  
c a s e s .  S e n a t e  B i l l  3 4 9  i s  a n  a c t  t o  g i v e  c o u r t s  s p e c i f i c  a u t h o r -  
i t y  when s e n t e n c i n g  c r i m i n a l  d e f e n d a n t s  t o  impose c e r t a i n  c o n d i t i o n s  
on  d e f e r r e d  and suspended s e n t e n c e s .  

Tom Honzel ,  r e p r e s e n t i n g  t h e  Montana County A t t o r n e y s  
A s s o c i a t i o n ,  s t a t e d  t h a t  t h i s  a l l o w s  t h e  s e n t e n c i n g  judge t o  
impose f i n e s  i n  f e l o n y  cases, and t h e  judge may r e q u i r e  them t o  
pay c o s t s  and t h e  s e n t e n c i n g  c o u r t  may impose a f i n e  o r  c o s t s  
a s  a  c o n d i t i o n  o f  a  d e f e r r e d  o r  suspended s e n t e n c e .  H e  gave  
a n  example o f  a n  i n d i v i d u a l  who embezzled money from a  h o r s e r a c i n g  
a s s o c i a t i o n ,  when he was p r o s e c u t e d  a  number o f  bus inessmen d i d  
n o t  want  t h i s  p e r s o n  t o  go  t o  j a i l  b u t  t h a t  t h e y  d i d  want r e s t i -  
t u t i o n ,  and t h e  jduge gave  a  d e f e r r e d  s e n t e n c e  and o r d e r e d  rest i-  
t u t i o n .  H e  s a i d  t h a t  he  f e l t  t h a t  t h e r e  s h o u l d  have  been some 
o t h e r  a d d i t i o n a l  f i n e  p l a c e d  on him. 
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There  were no f u r t h e r  p roponen t s  and no opponen t s .  

DISPOSITION O F  SENATE BILL 364: 

S e n a t o r  Brown moved t h a t  on page 3 ,  a f t e r  l i n e  21,  t h a t  
t h e  b i l l  b e  amended by i n s e r t i n g  " ( v i i )  community s e r v i c e "  and 
renumber a l l  s u b s e q u e n t  s u b s e c t i o n s  and on page 4 ,  a f t e r  l i n e  11, 
t h e  same language .  The mot ion  c a r r i e d  unanimously. 

S e n a t o r  Towe q u e s t i o n e d  i f  we c a n  e x c l u d e  c e r t a i n  i t e m s .  
S e n a t o r  Van Valkenburg  s t a t e d  t h a t  f i n e s  might  b e  a p p r o p r i a t e  i n  
a c e r t a i n  c a s e ,  t h a t  t h e r e  i s  n o t h i n g  i n  t h e  l a w  t h a t  s a y s  a  judge  
h a s  t o  f i n e  someone and t o  s a y  h e  c a n n o t  f i n e  someone i n  a  cer- 
t a i n  c i r c u m s t a n c e  i s  i n c o n s i s t e n t  and n o t  a  good i d e a .  

S e n a t o r  Towe q u e s t i o n e d  what was contempla ted  by t h e  word, 
" c o s t s " .  M r .  Honzel s a i d  t h a t  t h e y  w e r e  t a l k i n g  a b o u t  r e i m b u r s i n g  
t h e  c o u n t y  p r i m a r i l y  f o r  some d e f e n s e  c o s t s .  

S e n a t o r  G a l t  moved t h a t  on l i n e  1 4 ,  page 1, t h e  b i l l  be 
amended by s t r i k i n g  "$10 ,000" ,  and i n s e r t i n g  "$50,000" .  The 
mot ion  c a r r i e d  unanimously.  

S e n a t o r  Brown moved t h a t  t h e  b i l l  b e  amended on page  1, l i n e  6 ,  
a f t e r  " ; "  i n s e r t  "Allowing comnunity s e r v i c e  as a c o n d i t i o n  o f  de- 

I f e r r e d  o r  suspended sentences". .  The mot ion  c a r r i e d  unanimously.  

S e n a t o r  Van Valkenburg moved t h a t  on page 1, l i n e  1 7  a f t e r  
t h e  word " c o s t s "  i n s e r t  " a s  d e f i n e d  i n  25-10-201 of  t h e  M.C.A. 
p l u s  c o s t s  o f  j u r y  s e r v i c e " .  The mot ion  c a r r i e d  w i t h  S e n a t o r  
Olson v o t i n g  no.  

S e n a t o r  Brown moved t h a t  t h e  b i l l  d o  p a s s  a s  amended. The mo- 
t i o n  c a r r i e d  unanimously.  

DISPOSITION OF SENATE B I L L  3 4 9 :  - 
S e n a t o r  Brown moved t h a t  t h i s  b i l l  be t a b l e d .  The mot ion  

c a r r i e d  unanimously.  

REDISPOSITION OF SENATE BILL 3 6 4 :  

S e n a t o r  Towe moved t h a t  w e  r e c o n s i d e r  o u r  a c t i o n  on  t h i s  b i l l .  
Motion c a r r i e d .  H e  moved t h a t  t h e  b i l l  b e  amended on l i n e  5 ,  by 
s t r i k i n g  a l l  t h e  m a t e r i a l  and i n s e r t  " f e l o n y "  and on l i n e  1 7  s t r i k e  
" c r i m i n a l "  and i n s e r t  " f e l o n y " .  The mot ion  c a r r i e d  unanimously.  

S e n a t o r  Towe moved t h a t  t h e  b i l l  a g a i n . d o  p a s s  a s  amended. 
The mot ion  c a r r i e d  unanimously.  

I There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  was a d j o u r n e d .  

- -  -- - V --- 
SENATOR EVERETT R.  LENSINK, Chairman 
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B i l l s  t o  he  h e a r d  by S e n a t e  J u d i c i a r y  
S a t u r d a y ,  Feb .  1 0 ,  1 9 7 9  

- (Hage r ,  H a z e l b a k e r )  

C u r r e n t  Law - r e c k l e s s  d r i v i n g  is  d e f i n e d  a s  ( a )  o p e r a t i n g  
a v e 6 i c l e  i n  a w i l l f u l  o r  wanton d i s r e g a r d  f o r  t h e  
s a f e t y  of p e r s o n s  or  p r o p e r t y ;  o r  ( b )  f l e e i n g  o r  
a t t e m p t i n g  t o  f l e e  f rom a  p o l i c e  o f f i c e r  i n  p u r s u i t  
( w h e t h e r  or n o t  i n  disregard o f  o t h e r s '  s a f e t y )  . 

I P r o p o s e d  B i l l  - C l a r i f i e s  t h e  second  p a r t  o f  t h e  d e f i n i t i o n  by  
r e q u i r i n g  w i l l f u l  o r  wanton  d i s r e g a r d  o f  o t h e r s '  s a f e t y  

I w h i l e  f l e e i n g  a p o l i c e  o f f i c e r  i n  o r d e r  t o  c o n s t i t u t e  
r e c k l e s s  d r i v i n g .  

P roposed  B i l l  - would a l l o w  a c o u r t  t o  f i n e  a p e r s o n  c o n v i c t e d  
o f  a  f e l o n y  i n s t e a d  o f  s e n t e n c i n g  t h a t  person t o  j a i l .  

S e c t i o n  1. N e w  F i n e s  i n  f e l o n y  c a s e s .  
S e c t i o n  2 .  New Payment o f  c o s t s  by d e f e n d a n t .  
S e c t i o n  3 .  Mew F i n e  o r  costs a s  ki c o n 2 i t i o n  on  

suspended  o r  d e f e r r e d  s e n t e n c e .  

I f  a d e f e n d a n t  i s  f i n e d  and  t h e  res t  of h i s  s e n t e n c e  i s  
d e f e r r e d  o r  s u s p e n d e d ,  t h e  c o u r t  c a n  make payment a  
c o n d i t i o n  fo r  p r o b a t i o n .  

S e c t i o n  4 .  N e w  When payment o f  f i n e  o r  c o s t s  d u e .  

P F i n e  i s . , i m m e d i a t e l y  u n l e s s  t h e  c o u r t  p r o v i d e s  o t h e r w i s e .  

S e c t i o n  5 .  New. D i s p o s i t i o n  o f  money c o l l e c t e d .  
S e c t i o n  6 .  Amend 46-18-201 S e n t e n c e s  t h a t  may be imposed.  

!I3 149 - (S. Brown) Amend 46-18-201 

I Proposed  Eill - Amends 4 6 - 1 8 - 2 0 1  t o  p r o v i d e  t h r e e  new s e n t e n c i n g  
a l t e r n a t i v e s  when a  j udqe  d e f e r s  o r  s u s p e n d s  s e n t e n c e :  

payment o f  a  f i n e ,  payment  o f  cos t s ,  and  community 
s e r v i c e .  



$ B  2 8 3  - (Lowe, K o l s t a d ,  e t . a l . 1  

c u r r e n t  Law - t h e r e  i s  c u r r e n t l y  no  s t a t u t o r y  law i n  Yon tana  r e l a t i n g  

C t o  p r o d u c t s  l i a b i l i t y .  P r o d u c t  l i a b i l i t y  s u i t s  a r e  d e t e r m i n e d  
u n d e r  common l a w .  

P r o p o s e d  B i l l  - C r e a t e s  a body of s t a t u t o r y  law r e l a t i n g  t o  p r o d u c t  
l i a b i l i t y ;  t h e  b i l l  p l a c e s  c e r t a i n  l i m i t a t i o n s  on  common 

I 
l aw r e m e d i e s .  I n  p a r t i c u l a r ,  t h e  b i l l  p r o v i d e s  a  s t a t u t e  o f  
l i m i t a t i o n  t h a t  c u t s  o f f  l i a b i l i t y  a f t e r  8 y e a r s  f rom t h e  
s a l e  o f  a p r o d u c t ;  i n  c e r t a i n  c a s e s  c r e a t e s  c e r t a i n  a f f i r m a t i v e  

I 
d e f e n s e s  i n  a d d i t i o n  t o  t h e  common l aw  d e f e n s e s ;  a n d  e s t a b l i s h e s  
c e r t a i n  r e l a t i o n s h i p s  be tween  m a n u f a c t u r e r s  a n d  se l lers  with r e s p  
t o  i n d e m n i t y ,  

S e c t i o n  1, S h o r t  t i t l e  
P r o d u c t  L i a b i l i t y  A c t  of 1979 

S e c t i o n  2 ,  D e f i n i t i o n s  
S e c t i o n  3 .  A f f i r m a t i v e  d e f e n s e s  

h d e f e n d a n t  i s  n o t  l i a b l e  i f  h e  c a n  p r o v e  any o f  t h e  f o l l o t r i n g :  
(1) t h e  m a n u f a c t u r e  o r  d e s i g n  o f  t h e  p r o d u c t  conformed t o  

1 
t h e  s t a t e  o f  t h e  a r t  a t  t h e  t i m e  t h e  p r o d u c t  was s o l d  
by t h e  d e f e n d a n t ;  

( 2 )  u n f o r e s e e n  a l t e r a t i o n  o r  m o d i f i c a t i o n  a f t e r  s a l e .  
1 

( 3 )  u s e  o f  t h e  p r o d u c t  which  was u n f o r e s e e n  o r  c o n t r a r y  
t o  e x p r e s s  i n s t r u c t i o n s  o r  w a r n i n g s  

S e c t i o n  4 .  A p p l i c a t i o n  o f  c o m p a r a t i v e  n e g l i g e n c e  l aw  
S e c t i o n  5 .  I n d e m n i f i c a t i o n  o f  s e l l e r  

I 
S e c t i o n  6 .  Duty o f  p r e v a i l i n g  p l a i n t i f f  when s e l l e r  g r a n t e d  

i n d e m n i t v .  
A 

S e c t i o n  7 .  I n d e m n i f i c a t i o n  o f  m a n u f a c t u r e r .  
S e c t i o n  8 .  Duty o f  p r e v a i l i n g  p l a i n t i f f  when m a n u f a c t u r e r  

g r a n t e d  i n d e m n i t y .  
S e c t i o n  9 .  C o n t e n t s  o f  c o m p l a i n t  

The c o m p l a i n t  m u s t  a s k  f o r  r e a s o n a b l e  damages r a t h e r  
t h a n  f o r  any  d o l l a r  amount.  

S e c t i o n  1 0 .  E v i d e n c e  o f  s t a t e  o f  t h e  a r t  - i n d u s t r y  s t a n d a r d s  
o r  p o s t a c c i d e n t  m o d i f i c a t i o n .  

I 
S e c t i o n  11. L i m i t a t i o n ,  

S t a t u t e  o f  l i m i t a t i o n  i s  3 y e a r s  f rom t i m e  t h e  a c t i o n  o c c u r s  
b u t  n o t  l a t e r  t h a n  8 y e a r s  f rom s a l e  o f  p r o d u c t  u n l e s s  t h e  

I 
a c t i o n  i s  b a s e d  on  t h e  n e g l i g e n c e  o f  t h e  m a n u f a c t u r e r  o r  
se l le r  ox a  b r e a c h  o f  a n  e x p r e s s  w a r r a n t y .  

K o l s t a d )  

P r o p o s e d  - B i l l -  E s t a b l i s h e s  r e p o r t i n g  r e q u i r e m e n t s  f o r  p r o d u c t  
l i a b i l i t y  i n s u r e r s .  Such i n s u r e r s  mus t  s u b m i t  y e a r l y  r e p o r t s  
t o  t h e  Dep t .  a f  I n s u r a n c e .  Such  r e p o r t s  a r e  t o  b e  a v a i l a b l e  
upon r e q u e s t  t o  t h e  p u b l i c  ( w i t h o u t  r e v e a l i n g  any  names ) .  

I 



SENATE BILL NO. 284 
I 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ESTABLISH REPORTING 

REQUIREMENTS FOR PRODUCT LIABILITY INSURERS." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Product liability insurer -- report. (1) 

Each insurance company doing business in this state that 

insures against product liability losses shall make and file 

with the department of insurance, on or before April 1 of 

each year, a report for the year ending December 31 

immediately preceding, upon a form Ce-be as nay be prescribed 

by the National Association of Insurance Commissioners.a~d 

t k a l - m a y - b e - ~ a r ~ & s k e d - S y - k k e - d e p a f ~ m e ~ . ~ ~  

(STRIKE THE REMAINDER OF SECTION 1) 

Section 2. Department to make r e p e r k s  information available. The 

department of insurance shall make the PegerCs information required 

under ('section 1) available to.the pub1ic;en-reqaesC-a&-a- - .  .- 

m a n a E a e k a ~ e r T - d i s l ~ i b t i t e ~ 7 - 9 e & i e ~ p - e r - e k h e ~ - p e ~ ~ e ~ - + n v e 3 v e d 7  

(NO CHANGE IN Section 3 )  
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S e n a t e  B i l l  No. 283 February  10,  1979 4 
M r .  Chairman and members of t h e  Committee: 

For  t h e  r e c o r d ,  I am Boyce Cla rke ,  r e p r e s e n t i n g  Independent  I n su rance  

Agents of  Montana. 

My p e r s o n a l  e x p e r i e n c e  i n  t h e  hand l i ng  of p r o d u c t s  and completed  

o p e r a t i o n s  coverage  is  p r e t t y  l i m i t e d .  However i n  my s t u d y  of t h e  

s i t u a t i o n  r e l a t i n g  t o  t h i s  b i l l ,  I f i n d  t h a t  t h e r e  i s  c o n s i d e r a b l e  

manufac tu r ing  and s e r v i c e  b u s i n e s s  i n  Montana who have been  a f f e c t e d  

by t h e  p r o d u c t s  ma rke t i ng  and p r i c i n g  c runch .  I a l s o  l e a r n e d  t h a t  

in* a lmos t  any  l i a b i l i t y  p o l i c y  t h e r e  i s  coverage  b u i l t  i n  

t o  r e c o g n i z e  a  p r o d u c t s  exposure  - t h e  l i a b i l i t y  s e c t i o n  of  t h e  hone- 

owners p o l i c y  and i n  the  a u t o  l i a b i l i t y  p o l i c y .  So t h e  i s s u e  a f f e c t s  

everyone  - from t h e  i n d i v i d u a l  f a m i l y  s t r a i g h t  t h rough  t o  t h e  manu- 

f a c t u r e r .  

Tha t  p u b l i c  demand exists t o  deve lop  some g u i d e l i n e s  f o r  t h e  hand l i ng  

s f  t h e  p r o d u c t s  exposu re  i s  e v i d e n t  from t h e  r e c e n t  i n  d e p t h  s t u d y  

conducted  by the Department of Commerce w i t h  r e s u l t a n t  development 

of model l e g i s l a t i o n .  Also ,  e l e v e n  s t a t e s  have passed  s i m i l a r  l e g i s -  

l a t i o n  i n  t h e  p a s t  2 o r  3 y e a r s ,  among them be ing  Arizona,  Sou th  

Dakota, Utah, Colorado and Oregon i n  t h i s   par"^ of t h e  c o u n t r y .  

My.$eople f e e l  t h a t  t h e  buying p u b l i c  i s  t h e  v i c t i m  of  h i g h e r  i n s u r a n c e  

c o s t s .  Thus t h a t  t h e  p r a c t i c a l  l i m i t a t i o n s  o u t l i n e d  i n  this b i l l  w i l l  

b e n e f i t  ' the t h e  consumer, y e t  s t i l l  p r o v i d e  avenues  f o r  j u s t  p ro duc t  

c l a i m s .  

I 

Thank you. 
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Testimony Given By: National Federation of Independent Business (NFIB) 
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Date: j%l. lo, I J79 

Issue: Products Liabi l i ty ,  5 . 0 .  3 , G 3  

Mr. Chairman.. .members of the committee. I am Barry Stephenson 

and J 'm a governmental a f f a i r s  represents t i  ve of the National Federa t ion 

, of Independent Business ... NFIB. 
Our organi zat i  on represents more than 5,000 small , i ndependently 

owned and operated businesses i n  Montana. Almost a l l  of our members a re  
among those business en t i  t i e s  t h a t  comprise n i  nety-two percent of a1 1 
non-farm businesses in Montana. These businesses employ 19 o r  fewer 
workers, provide jobs f o r  for ty-f ive percent of the private non-farm 

work force i n  the s t a t e  and account fo r  forty-one percent of the s t a t e ' s  

annual pr ivate  payroll . 
I Because of the s i ze  of these businesses, any extensive increase 

in  cos ts  poses a real problem fo r  them. They a r e  unable to  pass a l l  of 
the increase along to the consumer and remain competitive within t h e i r  

market. In the past four years,  the cost of products l i a b i l i t y  insurance 
has become exorbitant.  Our  members a re  reporting increases i n  t h e i r  
premiums for  th i s  coverage of as much as 400 percent in the pas t  three 
years . 

The r e su l t s  of our annual surveys of our Montana members over the 
past two years,  shows t h a t  forty-eight percent of our members rank products 
l i a b i l i t y  as a growing o r  serious problem fo r  them. Another s i x  percent 
said i t  threatens t h e i r  a b i l i t y  to s tay i n  business. 

The skyrocketing cost  of the insurance has been brought on by a 

combination of factors .  Not the l e a s t  of which i s  a Change i n  the in t e r -  

pretation of t o r t  l i a b i l i t y  i n  the past  16 years by our courts .  A 

doctrine of s t r i c t  l i a b i l i t y  in t o r t  has swept the country. Presently 
38 s t a t e s ,  including Montana, have adopted th i s  doctrine. 

I An injured party today no longer has to prove negligence by the 
manufacturer. All that  i s  needed under s t r i c t  l i a b i l i t y  i n  t o r t  i s  for  



the p l a i n t i f f  t o  prove t h a t  a product i s  defective and the defect  caused 

h is  injury.  

A changing consumer a t t i t ude  has also had a s igni f icant  a f f e c t  on 

the problem. There seems to  be a sue syndrome among Americans. I t  seems 
to  be a new way of redis t r ibut ing the wealth. The number of products 

l i a b i l i t y  s u i t s  have mushroomed. Jus t  s u i t s  f i l e d  in federal courts ,  

nationwide, have increased 158 percent from 1,579 i n  1974 to  4,077 i n  1977. 

The s i ze  o f  jury awards being made t o  p l a i n t i f f s  a t  times are  a t  

the mu1 t imil l ion dol la r  level .  Because of such awards and the i n f i n i t e  

l i a b i l i  t y  exposure tha t  manufacturers and s e l l e r s  of products have under 

s t r i c t  1 i ab i l  i ty,  insurance companies have responded by increasing t h e i r  

products 1 iab i l  i ty insurance rates .  These increases have come regardless 

o f  whether or  not the c l i e n t  has had any products s u i t s  f i l e d  aga ins t  h im.  

Because of the r i s ing  cos t  o f  coverage, we have found tha t  insurance 

companies tha t  write products 1 iab i l  i t y  coverage are  becoming extremely 

select ive in whom they cover and w h a t  products are included. This trend 
makes i t  d i f f i c u l t  f o r  the small business owner to  find insurance. Tnenty- 
four percent of our members, who say they are  affected by products l i a b i l i t y ,  I 

report  they are  finding i t  d i f f i c u l t  t o  get  insurance. 

Another twenty-seven percent say they do not feel they have adequate 

coverage. They have had to  cu t  back because of the cost .  Many have dropped 

a l l  coverage and stand unprotected. I f  a claim i s  awarded against them, 

i t  means ins tan t  bankruptcy and the loss of much needed jobs in the 
communi ty  . 

With  your permission, Mr. Chairman, I want to read some of the 

comments we received from our members concerning the impact of products 

l i a b i l i t y  on the i r  business. 

Mr. E. M. Sie ler ,  J r . ,  owner of S & S Canopies and Campers Manu- 

facturing, fnc., i n  Kalispell ,  writes: "We are  deeply concerned about the 

products l i a b i l i  ty problem. We are  unable t o  secure any type of insurance 

local ly .  We have located a n  insurance company special iz ing i n  recreational 

vehicles,  b u t  the premium i s  i n  excess of $30,000 a year and the policy 

ca r r i e s  a $50,000 deductible." 



I talked with Mr. S ie l e r  and he said the annual premium of $30,000 

1 
would take a l i t t l e  more than one-half of his  net p ro f i t  to  pay i t .  As a 
r e s u l t ,  he i s  without coverage and one s u i t  against  him, i f  i t  were 

successful,  would destroy his  business and cause 30 people to lose  t h e i r  

jobs. 
The Nelson Tire Company of Great Fa l l s ,  produces retread t i r e s .  

Three years ago i t s  products 1 i ab i l  i t y  insurance premium was $480. Last 

year i t  was $2,720. 

An independent insurance agent in  Glasgow wrote t o  say tha t  pro- 

ducts l i a b i l i t y  insurance i s  giving his  agency f i t s .  "We have l o s t  good 

accounts because of the r i s ing  costs ,  and many businesses are going 

without i t , "  he said.  
He gave as an example of the problem, h is  inab i l i t y  to  find products 

l i a b i l i t y  insurance from the larger  national companies fo r  a group of 

mobile home dealers.  He had t o  go to a company specializing i n  t h i s  type 

of coverage. As a r e s u l t ,  his  c l i en t s '  premiums went from 20 cents per 

$1,000 of sa l e s  to $10.00 per $1,000 of sa les .  In order for  his c l i en t s  

t o  r e t a in  t h e i r  same p ro f i t ab i l i t y ,  they would have to  add $200 to  each 
I 

rnobi l e  home sold.  

Mr. E. J. Martin, owner of the Wolf Point Saddlery, i s  another 

small manufacturer who i s  unable to  find insurance a t  an affordable cost .  

He says there i s  no way a saddle manufacturer can make the rigging of a 

saddle strong enough t o  withstand the power of a horse under a l l  circum- 
stances. " I f  t ha t  rigging breaks on one of my saddles and the r i d e r  i s  

injured or  k i l led ,  I'm l i a b l e , "  he said.  
The cruel t h i n g  about s t r i c t  l i a b i l i t y  i n  t o r t  i s  tha t  Mr. Martin 

i s  l i a b l e  f o r  his saddles fo r  as long as they are  in  use, which could be 

ten t o  f i f t e e n  years,  or longer. 

We believe the reforms contained i n  S.B. a r e  reasonable. Their 

i n t en t  i s  t o  once again place defendants and p l a i n t i f f s  on an equal footing 

i n  products l i a b i l i t y  s u i t s .  With th i s  renewed balance in place, we are  

confident tha t  products l i a b i l i t y  insurance ptemiums will stab1 ish or  

even decline.  
Utah passed a s imilar  b i l l  in 1976. Since then, 16 other s t a t e s  

have passed some form of products l i a b i l i t y  l eg i s l a t ion .  The Utah 

Manufacturers Association reports tha t  among some of i t s  members, products 

l i a b i l i t y  r a t e s  are beginning to drop. 

We ask that  you give S .  B.?,E3 a DO PASS recommendation. 



SYAlill31FG COFdFhITTEE REPORT 

. . .......... ........................................................... .............. we, your committee on ........................................ J.~ar.c-i2ry i r 

Sezate .................................................................................................................. 3 9 1  ............. having had under consideration Bi l l  No.:.'. 

Respectfu!ly report as follows: That ............................. ~ c . G ~ . ~ c  .............................................................. Bil l  No. ...... c?:31.. .... 

STATE PUB. CO.  
Helena, Mont. 

................................................................................................... 
Evzre t t  R. M n s i n k  Chairman. 



PrcsicJ,c.n-t MR. .............................................................. 

. 
................................................................................. .............................................. we, your committee on ?F.l=La.r.Y 

having had under consideration .......................................................................................................... Bill No. .... 35.g ..... 

3erin tc 315.1 Respectfully report as follows: That ...........-.-.............................................................. - ....................... Bil l  No .............. r... . 
introduced bill, Ee arienc?ed as f 0 1 1 0 ~ ~ r z i  : 

1. Title, line 4. 
FolIcv~ing: "I.'EIESn 
Inser t :  "A;= ~ , S S ~ S S P ~ Z F ? T  07 COSTSt 

2. T i t l e ,  lines 5 an3 G, 
Strip&: " A ? ; ~  ;?SSZSSILT;IC OF COSTS 17; ALL C--:.';I;~,~,T, C A ~ ~ S  .y 

3. Title, line G, 
Pollowing: " r "  
I n s e r t :  "ALLO411'!G CrJ!g-:-fUXI'i'Y S Z I X I C Z  AS X CO'.t,TjITZO:.I OF 

DZFER'E?ED OR STJSPETiDZn S,T<TE'17rJ2.S ; " 

4 .  Page I, l f n e  14. 
Fol lwicg : " exceedv 
S t r i k e :  "$10,000" 
Insert: " $50,009" 

STATE PUB. CO. 
Helena. Mont. 

(Continued) ....................................................... .............................. 
Chairman. 



5 .  Page 1, ficas 16 and 17. 
Folledl~g : " in a. " 
S t r i k e :  " criainal" 
l n s s r t s  "felony" 

6. Page P, line 1 7 ,  
F01Bo~lfPg: e ~ ~ 3 t ~ a  
Xncext: ", as d a f h &  in 25-10-202, plus castw of -jury eor?fcen 

7- Page 3, line 23. 
Pofladng: "co3tsq 
Xnsert: "as T-C!& in $ s e c t i ~ n a  2 and 31 " 

8- Bzge 3a 
folIovhbg: line 21 
1~sext . l  " (vii) c~.mtu~?l ty  ser~bce;  
%anz&ex: s=&~eqnznt  subsccticns 

9. Pngc 4 ,  l i n e  41. 
Polloving: "costs" -- - 
I n s a t :  "ca  p r ~ v i d e d  fn [sectdocs 2 sad 31" 

And, as su m.=dcd, 

STATE PUB. CO. 
Helena, Mont. 

\-. 

*\ .......... E t t . . R  "... rie~9&n).. -............... ...................... . - 2  Chairman. 



LEGISLATIVE QUESTIONNAIRE FOR INSURANCE COMPANIES 
DOING BUS I N E S S  I N  MONTANA CONCERNING PRODUCTS 

LIABILITY INSURANCE 

1. Provide t h e  name(s) of  a l l  i n d i v i d u a l s  w i t h i n  your  company 

who are q u a l i f i e d  t o  provide a c c u r a t e  and h e l p f u l  informa- 

t i o n  t o  t h e  Montana L e g i s l a t u r e ,  i t s  cornmi t teeTs  and l e g i s -  

l a t o r s  conce rn ing  a l l  a s p e c t s  o f  your  cornpanyTs u n d e r w r i t i n g  

o f  p roduc t  l i a b i l i t y .  

2. By your  e s t f m a t e s  and based on i n f o r m a t i o n  f rom a l l  s o u r c e s ,  

how d o e s  your  company r ank  w i t h i n  t h e  S t a t e  o f  Montana as a 

p r o v i d e r  of p roduc t s  l i a b i l i t y  i n s u r a n c e ?  What pe rcen tage  

o f  a l l  p r o d u c t s  l i a b i l i t y  i n su rance  o f  a l l  t y p e s ,  w r i t t e n  

w i t h i n  t h e  S t a t e  of  Montana, i s  w r i t t e n  by your  company? 

3 .  What i s  t h e  t o t a l  number of a l l  t y p e s  o f  p r o d u c t s  l i a b i l i t y  

f n s u r a n c e  w r i t t e n  by your company w i t h i n  t h e  S t a t e  o f  Montana 

and t h e  t o t a l  d o l l a r  volume of t h e s e  p o l i c i e s  f o r  e a c h  of t h e  

Past seven y e a r s ?  P lease  i n d i c a t e  t h e  number o f  p o l i c i e s  and 

t h e  t o t a l  d o l l a r  volume of  pr imary p o l i c i e s  and e x c e s s  o r  

umbre l l a  p o l i c i e s ,  and p l ease  f u r t h e r  i n d i c a t e  t h e  t o t a l  number 

of  p o l i c i e s  and d o l l a r  volume f o r  e a c h  of t h e  f o l l o w i n g  classi-  

f L c a t i o n s :  

(1) Monoline produc t  l i - a b i l i t y  i n s u r a n c e ;  

(2)  

(a) - r a t e d  produc t  l i a b i l i t y  i n s u r a n c e ;  

( 3 )  Comprehensive g e n e r a l  l i a b i l i t y  i n s u r a n c e  ; and 

( 4 )  Commercial m u l t i - p e r i l  i n su rance  ; and 

( 5 )  Other  t y p e s  o f  p o l i c i e s  w i t h  produc t  l i a b i l i t y  

coverage n o t  inc luded  i n  i t ems  (1) th rough  (4).  

I n  t h o s e  p o l i c i e s  t h a t  i nc lude  coverage  f o r  i t e m s  o t h e r  t h a n  

produc t  l i a b i l i t y ,  p l e a s e  i n d i c a t e  t h e  pe rcen tage  a t t r i b u t a b l e  

t o  p r o d u c t s  l i a b i l i t y .  



4. What has  been t h e  coinpanyrs p r o f i t  o r  l o s s  r a t e  f o r  a l l  

forms of  p roduc t  l i a b i l i t y  i n su rance  w r i t t e n  i n  t h e  S t a t e  

of Montana f o r  e a c h  o f  t he  Past seven (7)  y e a r s .  P l e a s e  

supply  t h i s  i n fo rma t fon  f o r  pr imary and e x c e s s  p o l i c i e s  

and by t h e  t y p e s  o f  p o l i c i e s  i d e n t i f i e d  i n  s e c t i o n s  (1) 

through (5) o f  Q u e s t i o n  No. 3 .  I n  r e spond ing  t o  t h i s  

q u e s t i o n ,  d e f i n e  t h e  p roces s  o f  de t e rmin ing  t h e  p ro f  i t s  

and / o r  Posses  and d e f i n e  what f s  i nc luded  i n  t h e  terms 

" p r o f i t s i T  and u l o s s e s l f  as used  f n  t h i s  a n a l y s i s .  A l s o  

f i s t  t h e  company's t o t a l  assets and n e t  wor th  f o r  e a c h  of 

t h e  y e a r s .  

5. If t h e  company f s  a s u b s i d i a r y ,  p a r e n t  o r  h o l d i n g  company 

a f f i l  i a t e d  w i t h  any o t h e r  company p r o v i d i n g  

l i a b i l i t y  i n s u r a n c e  i n  any form, i d e n t i f y  t h a t  company o r  

t hose  companies and provide t h e  i n fo rma t ion  r e q u e s t e d  i n  

q u e s t i o n s  No. 3 and No. 4 f o r  each .  

6. W h a t  i s  t h e  companyFs b a s i c  u n i t  of  exposure  which forms 

t h e  b a s i s  o f  your  r a t e  s t r u c t u r e ?  

7. Please  f i s t  by y e a r  f o r  t h e  l a s t  seven (7)  y e a r s  t h e  number 

of produc t  l i a b i l i t y  exposure  u n i t s  your company h a s  main- 

t a i n e d  i n  t h e  S t a t e  o f  Montana. I f  t h e r e  h a s  been any  

s i g n i f i c a n t  i n c r e a s e  o r  d e c r e a s e  i n  t h e  company's p roduc t  

l i a b i l i t y  exposu re  u n i t s  i n  a g iven  y e a r ,  p l e a s e  d e s c r i b e  

t h e  u n d e r l y i n g  causes .  

8. Within t h e  S t a t e  o f  Montana how much of  your  p roduc t  

l i a b i l i t y  coverage  by numbers o f  p o l i c i e s  and premium 

d o l l a r  amounts, i s  w r i t t e n  on a p r o s p e c t i v e  o r  g u a r a n t e e d  
" 

basis, and how much i s  w r i t t e n  on a r e t r o s p e c t i v e  b a s i s ?  

P lease  d i s t i n g u i s h  by l i n e  o f  i n su rance  and i d e n t i f y  i f  

such i s  a p a r t  o f  a pr imary o r  e x c e s s  p o l i c y .  



9. With rega rd  t o  r a t e s  app l i cab le  t o  the  S t a t e  o f  Montana, 

t o  what e x t e n t  does your company u t i l i z e  r a t e s  e s t a b l i s h e d  

by the  Insurance Serv ices  Of f i ce?  I f  you use them as a 

base,  what adjustments do you make t o  them? I f  you do n o t  

u t i l i z e  IS0 r a t e s ,  desc r ibe  i n  d e t a i l  your own r a t i n g  

mechanism and t h e  source f o r  t h e  a c t u a r i a l  d a t a  t h a t  you 

use.  

10.  The s u b j e c t i v i t y  of  t h e  r a t i n g  process  i s  perhaps one of  

t h e  most c o n t r o v e r s i a l  elements of  t h e  product l i a b i l i t y  

insurance .  I n  t h e i r  r e p o r t  f o r  t h e  In teragency Task Force 

on Products  L i a b i l i t y ,  McKinsey & Company s t a t e s :  "Both t h e  

s e l e c t i o n  o f  r i s k s  and the  de terminat ion  of  premiums f o r  

product l i a b i l i t y  coverages a r e  h i g h l y  judgmental . . . 
Although t h e  p r i c i n g  process o f t e n  begins  wi th  s t a t i s t i c a l l y  

de r ived  ' bas ic  l i m i t s  r a t e s ,  t h e  i n s u r e r  u s u a l l y  determines 

t h e  f i n a l  r a t e  by applying one o r  more judgmental m o d i f i c a t i o n s . ~  

To what e x t e n t  do  you r e l y  f u l l y  on d a t a ,  and t o  what e x t e n t  

a r e  your underwr i t e r s  u t i l i z i n g  t h e i r  b e s t  s u b j e c t i v e  judgment? 

11. I n  ~ o n t a n a ,  do you apply the  IS0 t r e n d  f a c t o r ?  I f  n o t ,  how 

i s  your t r e n d  f a c t o r  c a l c u l a t e d  and what i s  i t ?  Is t h e  t r e n d  

f a c t o r  t h a t  you use  confined t o  an i n f l a t i o n  f a c t o r ,  o r  does 

i t  inc lude  o t h e r  f a c t o r s  such as i n c r e a s e d  s e t t l e m e n t  payments? 

What t r e n d  f a c t o r  have you used f o r  each  o f  t h e  l a s t  seven 

years ,  and what a r e  your b e s t  e s t i m a t e s  as t o  growth of  t h e  

t r e n d  f a c t o r  over  the  next f i v e  y e a r s ?  

1 2 .  How do you o b t a i n  l o s s  se t t l ement  informat ion ,  and how i s  i t  

aggregated by product l i n e  of insurance  coverage? 
- 

13. Please c o n s t r u c t  a t a b l e  l i s t i n g  f o r  each  of. t h e  l a s t  seven 

( 7 )  y e a r s  t h e  number of product l i a b i l i t y  c la ims you have paid 

i n  t h e  S t a t e  of  Montana i n  each o f  t h e  fo l lowing amount 



c a t e g o r i e s  : 

A )  Above $ 1  mi l l ion .  

B)  $500,000 t o  $1 m i l l i o n .  

C )  $100,000 t o  $500,000. 

D) $50,000 t o  $100,OQ0. 

E )  $10,008 t o  $50,000 

F)  Under $10,000. 

I n  each  ca tegory  p lease  a l s o  l i s t  the  percentage of  t h e  

t o t a l  number o f  paid c la ims i n  t h a t  p o l i c y  year .  

14. Please  supply information l i s t i n g ,  by y e a r  f o r  t h e  p a s t  

seven (7) yea r s ,  t h e  number of product  l i a b i l i t y  l a w s u i t s  

i n i t i a t e d  i n  t h e  S t a t e  of Montana which involved your com- 

pany, t h e  number of such s u i t s  won by t h e  plaintiff, the  4 
number of  out-of  -cour t  s e t t l e m e n t s  and t h e  amounts of  t h e  

s e t t l e m e n t s ,  and the  number o f  s u i t s  rendered  f o r  t h e  

defendant .  

15. For  t h e  S t a t e  of  Montana, what i s  the  companyTs l o s s  

development f a c t o r  and how i s  it c a l c u l a t e d ?  

16 .  Are i n c r e a s e d  premiums d i r e c t l y  p r o p o r t i o n a l  t o  g r e a t e r  

f requency and h igher  amounts of c laims? P lease  d e s c r i b e  

t h e  ref a t i o n s h i p .  

17.  Over t h e  l a s t  seven yea r s ,  what has  been the  average annual  

i n c r e a s e  pe r  u n i t  of exposure i n  product  l i a b i l i t y  insurance  

rates a p p l i c a b l e  t o  t h e  S t a t e  of Montana? a 
18. Are t h e r e  any products  w i t h i n  the  S t a t e  of  Montana f o r  which 

your company does not  provide product L i a b i l i t y  insurance?  

19.  To  what ext-ent  i s  the  s i z e  of the  insured  company a f a c t o r  

i n  t h e  r a t i n g  process  and t h e  company's w i l l i n g n e s s  t o  i n s u r e ?  



20. For t h e  yea r s  1970 t o  the p r e s e n t ,  how many p o l i c i e s  i n  

f o r c e  i n  Montana were canceled by t h e  company due t o  f a c t o r s  

r e l a t i n g  t o  the  product l i a b i l i t y  exposures i n  t h e  p o l i c i e s ?  

21. What r a t i o  of  t o t a l  r i s k  exposure t o  pa id- in  s u r p l u s  o r  

s tockho lde r s  e q u i t y  does t h e  company s t r i v e  f o r ?  W h a t  h a s  

. t h e  r a t i o  f o r  t h e  l a s t  f i v e  (5)  y e a r s  been? For the  p a s t  

f i v e  (5) yea r s ,  what i s  the  r a t i o  of the  t o t a l  r i s k  exposure 

i n  Montana t o  p a i d - i n  s u r p l u s  o r  s tockho lde r s f  equ i ty?  

22. What percentage of product l i a b i l i t y  p o l i c i e s  w r i t t e n  i n  

t h e  S t a t e  of  Montana w i t h i n  t h e  l a s t  two years  c o n t a i n  de -  

d u c t i b l e ~ ?  What h a s  been t h e  average s i z e  of  t h e  d e d u c t i b l e s  

employed? 

23. How do investment d e c i s i o n s  guide o r  determine assumptions 

of  r i s k s ?  Does t h e  company, f o r  example, seek t o  c r e a t e  t h e  

h i g h e s t  cash  f low (used f o r  investment  purposes) commensurate 

w i t h  t h e  l e a s t  amount of r i s k ?  

24. Does t h e  company a l l o c a t e  h i g h e r  percentages o f  overhead 

c o s t s  ( inc lud ing  f i x e d  c o s t s ,  commissions, investment a c t i v i t y ,  

e t c . )  t o  p a r t i c u l a r  l i n e s  of  insurance ,  o r  a r e  t h e  overhead 

c o s t s  a s sessed  a g a i n s t  l i n e s  of  insurance  according t o  t h e  

percentage o f  t o t a l  premium i n t a k e  t h e  p a r t i c u l a r  l i n e s  

r e p r e  s e n t ?  

25. With regard  t o  p o l i c i e s  w r i t t e n  i n  Montana, p lease  d e s c r i b e  

t h e  companyfs r e s e r v i n g  p r a c t i c e s  i n  d e t a i l ,  and address  t h e  

fo l lowing s p e c i f i c  ques t ions :  

1) t?hat has  been t h e  d o l l a r  amount f o r  t h e  fol lowing 

c a t e g o r i e s  of reserves for each of the past seven y e a r s ;  

(a) Reserves f o r  known product l i a b i l i t y  claims 

i n  Montana. 



(b) R e s e r v e s  f o r  p roduc t  l i a b i l i t y  c l a i m s  i n -  

c u r r e d  b u t  n o t  r e p o r t e d  (IBNR'S) i n  Montana. 

2 )  L i s t  t h e  inves tment  income o r  l o s s  on r e s e r v e s  f o r  

(a) Known claims i n  Montana, and 

(b) INBR7s i n  Montana f o r  t h e  l a s t  seven  y e a r s .  

What are t h e  expense c a t e g o r i e s  a s s e s s e d  a g a i n s t  

i nves tmen t  income? 

3 )  A s  a p p l i c a b l e  t o  t h e  S t a t e  o f  Montana, p l e a s e  state 

how and when u n d e r w r i t e r s  p r o f i t s  o r  l o s s e s  are re- 

a d j u s t e d  t o  r e f l e c t  changes  i n  amounts o f  claims paid 

f rom r e s e r v e s  f o r  known claims and IBNRrs? 

26. P l e a s e  s u p p l y  c o p f e s  of t h e  companyqs magazine and news- 

pape r  a d v e r t i s i n g  f o r  product  l i a b i l i t y  i n s u r a n c e  used  

o v e r  t h e  c o u r s e  o f  t h e  f a s t  t h r e e  y e a r s .  

27. P l e a s e  s u p p l y  any  s t a t e m e n t s  o r  speeches  by c o r p o r a t e  

o f f f c i a l s  g i v e n  on t h e  s u b j e c t  of p roduc t  l i a b i l i t y  i n -  

su rance  used  by your  company w i t h i n  t h e  l a s t  t h r e e  y e a r s .  

A l so ,  submit  any publ i shed  annua l  r e p o r t s  t o  s h a r e h o l d e r s  

or p o l i c y h o l d e r s .  




