
MINUTES OE MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

February  9, 1 9 7 9  

The t h i r t y - s e c o n d  mee t ing  of  t h e  S e n a t e  J u d i c i a r y  Com- 
mittee was c a l l e d  t o  o r d e r  i n  Room 331 o f  t h e  C a p i t o l  B u i l d i n g  
by S e n a t o r  E v e r e t t  R. Lens ink on t h e  above d a t e  a t  9:30 a.m. 

ROLL CALL: 

A l l  members were p r e s e n t .  

CONSIDERATION OF SENATE BILL 2 8 2 :  

S e n a t o r  B lay lock  gave  a n  e x p l a n a t i o n  of t h i s  b i l l ,  which 
i s  a n  a c t  t o  d e l e t e  t h e  p r o v i s i o n s  which a l l o w s  t h e  c o u n t y  a t -  
t o r n e y  t o  s u e  t o  e n j o i n  t h e  o p e r a t i o n  of  a  motor v e h i c l e  wreck ing  
f a c i l i t y  o r  g r a v e y a r d  under c e r t a i n  c o n d i t i o n s  and t o  a l l o w  a 
l i c e n s e d  motor  v e h i c l e  wrecking f a c i l i t y  t o  b r i n g  a n  a c t i o n  i n  
i t s  own name when t h e  depar tment  f a i l s  t o  b r i n g  a n  a c t i o n .  

He s t a t e d  t h a t  t h e  s c r e e n i n g  law h a s  been f o l l o w e d  by 
some wrecking y a r d s  b u t  n o t  by o t h e r s .  H e  i n t r o d u c e d  B i l l  Romine. 

B i l l  Romine, r e p r e s e n t i n g  t h e  Montana Automotive D i s -  
m a n t l e r s  and R e c y c l e r s  A s s o c i a t i o n ,  gave  a s t a t e m e n t  i n  s u p p o r t  
o f  t h i s  b i l l .  (See  E x h i b i t  A a t t a c h e d . )  

H e  s t a t e d  t h a t  on Montana Avenue h e r e  i n  Helena  i s  a  p r ime  
example and o f f e r e d  p i c t u r e s  of t h i s  f a c i l i t y .  (See  E x h i b i t  B . )  
H e  e x p l a i n e d  t h a t  t h e  coun ty  s a y s  t h a t  i t  i s  a  s t a t e  problem 
and t h e  s t a t e  s a y s  t h a t  it i s  a  coun ty  problem and  n e i t h e r  o n e  
o f  them want  t o  t a k e  up t h e  enforcement .  H e  a l s o  s a i d  t h a t  t h e  
A 1  Rose Wrecking Yard on Montana Avenue i s  n o t  s c r e e n e d ,  t h e  f e e s  
a r e  c o l l e c t e d  from t h e  depar tment  and t h e y  a r e  t h e  o n e s  who a r e  
d e r e l i c t  i n  t h e i r  d u t i e s .  

L a r r y  M i t c h e l l ,  f rom t h e  Department  o f  I l e a l t h ,  gave  a  
s t a t e m e n t  oppos ing  t h i s  b i l l .  

Doug Olson ,  a n  a t t o r n e y  f o r  t h e  Department o f  H e a l t h ,  of-  
f e r e d  t e s t i m o n y  oppos ing  t h i s  b i l l .  H e  s t a t e d  t h a t  i f  t h e  con-  
c e r n  i s  f o r  t h e  d e p a r t m e n t ,  t h e n  it seems c o u n t e r  t o  i t s  p u r p o s e  
t o  remove t h e  a u t h o r i t y  g i v e n  t o  t h e  coun ty  a t t o r n e y  t o  b r i n g  
t h e s e  a c t i o n s .  

S e n a t o r  B lay lock  s t a t e d  t h a t  t h r o u g h o u t  t h e  s t a t e  where 
t h e s e  wrecking y a r d s  a r e  n o t  s c r e e n e d ,  t h e  depar tment  c a n ' t  d o  
it as  t h e y  a r e  t o o  busy ,  t h e  coun ty  a t t o r n e y s  do n o t  want t o  do 
it; and t h e  law-abiding c i t i z e n s ,  who a r e  do ing  it now, a c c o r d i n g  
t o  t h e  Jaw, a r e  i n  c o m p e t i t i o n  w i t h  t h o s e  who a r e  n o t  d o i n g  i t  
r i g h t .  
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S e n a t o r  G a l t  wondered what c o n s t i t u t e s  a  wreck ing  
y a r d .  M r .  Romine s t a t e d  t h a t  t h e r e  i s  a  d e f i n i t i o n  i n  t h e  
s t a t u t e  -- i t  i s  t h r e e  o r  more wrecked au tomobi les  i n  a 
y e a r  o r  t h e  components t h e r e o f .  H e  s a i d  it would a l s o  c o v e r  
a  body shop i f  t h e y  d i d  body shop work. H e  s a i d  i n  t h e  f a c i l -  
i t y  where t h e  p i c t u r e s  were p r e s e n t e d ,  t h a t  t h e y  went  t o  
c o u r t  and t h e  judge  d e c i d e d  t h a t  i t  was a  g a r a g e  and n o t  a 
wreck ing  f a c i l i t y .  

S e n a t o r  Brown s t a t e d  t h a t  i n  t h i s  c a s e  t h e  judge  was 
t h e  most  e n v i r o n m e n t a l l y - o r i e n t e d  judge  i n  t h e  s t a t e  and h e .  
r .efQsed t o  c l o s e  t h i s  f a c i l i t y  down. H e  s a i d  t h a t  o n e  o f  
t h e  problems i s  t h a t  t h e r e  a r e  a l l  k i n d s  of p r o c e d u r e s  t h a t  
have t o  b e  gone  i n t o  b e f o r e  t h e y  g o  t o  c o u r t .  

S e n a t o r  G a l t  q u e s t i o n e d  how many c a s e s  d o  t h e y  have ,  and  
L a r r y  M i t c h e l l  s t a t e d  t h a t  t h e y  have  t h i r t y  t o  f o r t y  h a r d  c a s e s  
t h a t  may go t o  c o u r t .  

S e n a t o r  Brown s t a t e d  t h a t  two t o  t h r e e  y e a r s  a g o ,  t h e y  
had 120 c a s e s .  H e  f u r t h e r  s t a t e d  t h a t  t h i s  i s  p r o b a b l y  n o t  a s  
g r e a t  a  problem a s  p u b l i c  h e a l t h ,  w a t e r  p o l l u t i o n ,  a i r  p o l l u -  
t i o n ,  e t c .  and t h a t  t h e  c o s t  t o  t h e  depar tment  of  h e a l t h  i s  
g o i n g  t o  b e  t remendous.  

T h e r e  w e r e  no  f u r t h e r  q u e s t i o n s  o r  comments and t h e  
h e a r i n g  on t h i s  b i l l  was c l o s e d .  

DISPOSITION OF SENATE JOINT RESOLUTION 12:  

S e n a t o r  Towe s t a t e d  t h a t  many o f  t h e  p r o p o n e n t s  i n d i -  
c a t e d  t h a t  because  of  t h e  language of t h e  r e s o l u t i o n  i n  1974,  
t h a t  t h i s  would a l l o w  a  t e r m i n a t i o n  d a t e ,  b u t  i n  r e v i e w i n g  
t h i s ,  h e  f e l t  t h a t  it was j u s t  i n  t h e  preamble;  and h e  d i d  
not t h i n k  it h a s  any  e f f e c t .  

S e n a t o r  G a l t  s t a t e d  t h a t  t h e r e  are e f f e c t i v e  d a t e s  on 
b i l l s  and t h e y  a r e  on a l l  laws.  S e n a t o r  Towe s a i d  t h a t  t h e  
p o i n t  i s  t h a t  it was n o t  an  e f f e c t i v e  d a t e  b u t  it was s imply  
p r i n t i n g  v e r b a t i m  t h a t  t h e  r e s o l u t i o n  was r a t i f i e d .  

S e n a t o r  GaPt moved t h a t  t h e  r e s o l u t i o n  d o  p a s s .  The 
v o t e  was 5 y e s e s  and 5 nos .  See  R o l l  C a l l  Vote.  

S e n a t o r  G a l t  Moved t h a t  t h e  b i l l  b e  r e p o r t e d  o u t  w i t h o u t  
recommendation. I t  was n o t e d  t h a t  on a  t i e  v o t e ,  t h e  r u l e s  
now s a y  t h a t  t h e  b i l l  w i l l  s t a y  i n  committee.  

S e n a t o r  Olson s t a t e d  t h a t  he  a g r e e d  w i t h  S e n a t o r  Turnage 
t h a t  h e  would l i k e  t o  s e e  t h e  body a s  a  whole a c t  on t h i s  b i l l .  
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There  was some d i s c u s s i o n  on whether one of  t h e  members 
would change t h e i r  v o t e  s o  t h a t  t h e  m a t t e r  could g e t  o u t  on 
t h e  f l o o r .  

Sena to r  Towe moved t h a t  t h e  b i l l  do n o t  pass .  The v o t e  
was s t i l l  f i v e  t o  f i v e .  See R o l l  C a l l  vo t e .  

CONSIDERATION OF SENATE B I L L  139 :  

Sena to r  Hazelbaker gave a n  exp lana t ion  of t h i s  smal l  
b i l l ,  which i s  an  a c t  t o  c l a r i f y  what c o n s t i t u t e s  t h e  Montana 
Insurance  Code and he s a i d  t h a t  t h i s  b i l l  o n l y  changes one  
word. He in t roduced  J o  D r i s c o l l ,  c h i e f  deputy  of  i n su rance  
i n  t h e  a u d i t o r ' s  o f f i c e .  

R i t a  The isen ,  c h i e f  a t t o r n e y  i n  t h e  l e g a l  d i v i s i o n  of  
t h e  a u d i t o r ' s  o f f i c e  expla ined  some of  t h e  problems t h a t  
come up and s a i d  t h e y  supported t h i s  b i l l .  

Tom Harr i son  gave a s ta tement  s ay ing  t h a t  he w a s  an  
opponent of  t h i s  b i l l  of a s o r t .  He s t a t e d  t h a t  t h e  l e g i s -  
l a t u r e  s a i d  t h a t  t h i s  would go i n  T i t l e  4 0 ,  b u t  equa ted  t h a t  
i t  w a s  n o t  passed  as p a r t  of  t h e  i n su rance  code and was never  
t r e a t e d  a s  p a r t  of t h e  i n su rance  code b u t  i n  r e c o d i f i c a t i o n ,  
it was p u t  i n  t h e  i n su rance  code. H e  f e l t  t h a t  it should be 
amended t o  r ead ,  "This  code s h a l l  n o t  app ly  t o  h e a l t h  s e r v i c e  
o r g a n i z a t i o n s . "  

There  were no f u r t h e r  opponents.  

Sena tor  Towe s a i d  t h a t  it r e a l l y  d o e s n ' t  s ay  t h a t  it i s  
excluded from t h a t  code.  M r .  Har r i son  s t a t e d  t h a t  h e  thought  
t h a t  t h i s  has  been i n t e r p r e t e d  o the rwi se  and it h a s  never  been 
a p p l i e d .  

Sena tor  Turnage gave a n  example of a b i l l  t h a t  had been 
in t roduced  and f a i l e d ,  t hen  ano the r  b i l l  was d r a f t e d  i n  t h e  i n -  
t e r i m ,  which was k i l l e d  and another  b i l l  t h a t  would have imposed 
a t a x  and he s t a t e d  t h a t  i f  you g e t  t h i s  th rough ,  you w i l l  p u t  
t h e  b l u e s  under t h e  j u r i s d i c t i o n  of t h e  i n su rance  commissioner. 
They agreed  t o  do t h a t  and came up w i t h  a  b i l l  which was d r a f t e d  
o v e r  t h e  i n t e r i m .  I t  was t h e i r  b e l i e f  t h a t  t h e i r  p a r t  o f  t h e  
b a r g a i n  was t h a t  t h e y  would be inc luded  under t h e  i n su rance  
commissioner. 

M r .  Har r i son  s t a t e d  t h a t  t h i s  was c o d i f i e d  and t h e  language 
i s  s t i l l  i n  c h a p t e r  3 0 ,  and t h e  o n l y  t h i n g  omi t t ed  t h e r e  was a 
d e f i n i t i o n  of  who t h e  commissioner is .  



Minutes  - F e b r u a r y  9 ,  1979 
S e n a t e  J u d i c i a r y  Committee 
Page  Four  

Diana Dowling, e x e c u t i v e  d i r e c t o r  o f  t h e  l e g i s l a t i v e  
c o u n c i l ,  s t a t e d  t h a t  t h e y  have r u n  i n t o  t h i s  i n  a  l o t  o f  t h e  
r e c o d i f i c a t i o n ;  and t h a t  t h e y  knew t h i s  was a  c o n t r o v e r s i a l  
a r e a ,  and t h a t  t h e  f i r s t  c h a p t e r  s a i d  t h a t  1-26 c o n s t i t u t e s  
the i n s u r a n c e  code .  She s t a t e d  t h a t  by s a y i n g  t h i s ,  t h a t  s h e  
d i d  n o t  f e e l  t h a t  t h i s  i s  chang ing  a n y t h i n g .  She s a i d  t h a t  
s h e  d i d  n o t  t h i n k  it would c a u s e  any  s u b s t a n t i a l  problem. She 
s a i d  t h e r e  i s  no l o n g e r  a d e f i n i t i o n  of  commissioner  i n  
C h a p t e r  30, b u t  t h e r e  i s  a  d e f i n i t i o n  a t  t h e  b e g i n n i n g  o f  t h e  
e n t i r e  code.  

There  b e i n g  no f u r t h e r  q u e s t i o n s  o r  comments, t h e  h e a r i n g  
on t h i s  h i l l  was c l o s e d .  

CONSIDERATION O F  SENATE BILL 295 

S e n a t o r  Van Valkenburg gave  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  
which c r e a t e s  t h e  p o s i t i o n  of  p u b l i c  d e f e n s e  c o o r d i n a t o r ,  e tc .  
H e  e x p l a i n e d  t h a t  t h i s  i n d i v i d u a l  and h i s  s t a f f  would be a v a i l -  
a b l e  t o  h a n d l e  t h e  e x t r a o r d i n a r y  c a s e s  t h a t  a r i s e  i n  c o u n t i e s  
and  a n y  a p p e a l s  t h a t  e m i n a t e  t h e r e f r o m .  H e  s t a t e d  t h a t  t h e  
r e a s o n  h e  t h i n k s  t h i s  i s  n e c e s s a r y  is b e c a u s e  t h e r e  a r e  many 
i n s t a n c e s  where e f f e c t i v e  r e p r e s e n t a t i o n  i s  n o t  b e i n g  p rov ided  
l a r g e l y  b e c a u s e  o f  t h e  r e s i s t a n c e  t h a t  i s  i n v o l v e d  when someone 
i s  c h a r g e d  w i t h  a  crime. 

Dan D i e m e r t ,  e x e c u t i v e  d i r e c t o r  from t h e  d e p a r t m e n t  of  
community a f f a i r s ,  s t a t e d  t h a t  t h e  d e p a r t m e n t  has  n o  p o s i t i o n  
on t h e  merits of  t h i s  b i l l ,  b u t  s a i d  t h a t  it would c r e a t e  no  
m a j o r  problems t o  t h e  depar tment .  

Mike Ably,  a d m i n i s t r a t o r  f o r  t h e  supreme c o u r t ,  made a 
s t z t e m e n t  i n  r e g a r d  t o  t h i s  b i l l  and s a i d  t h a t  g e t t i n g  d e f e n s e  
a t t o r n e y s  i n v o l v e d  i n  d e f e n s e  i s  a l m o s t  i m p o s s i b l e  a n d  j u s t  de -  
t e r m i n i n g  who i s  a  d e f e n s e  lawyer  i s  d i f f i c u l t .  

Tom Honzel ,  r e p r e s e n t i n g  t h e  Montana County A t t o r n e y s  
A s s o c i a t i o n ,  s t a t e d  t h a t  t h e  c o u n t y  a t t o r n e y s  do  s u p p o r t  t h i s  
c o n c e p t  and  he f u r t h e r  s a i d  t h a t  something h a s  t o  be done a b o u t  
d e f e n s e  c o s t s  and t h a t  t h e  d e f e n d a n t  i s  e n t i t l e d  t o  e f f e c t i v e  
r e p r e s e n t a t i o n .  

J. C, Weingar tne r ,  r e p r e s e n t i n g  t h e  b a r  a s s o c i a t i o n ,  
s t a t e d  t h a t  t h e  b e a u t y  o f  t h i s  b i l l  i s  t h a t  someone h a s  a  
s p e c i a l  problem, t h e n  h e  h a s  someone he  c a n  c a l l  on;  and t h i s  
c u t s  down on t h e  r e s e a r c h  t i m e  t h a t  t h e  p u b l i c  d e f e n d e r  would 
have  t o  spend.  
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Dean Zinnecker ,  r e p r e s e n t i n g  t h e  Montana A s s o c i a t i o n  
of Coun t i e s ,  s t a t e d  t h a t  t h i s  i s  a  means t o  c o n t r o l  c o s t s ,  

Margare t  Davis ,  r e p r e s e n t i n g  t h e  League of  Women 
Vo te r s ,  s t a t e d  t h a t  t h e y  s t u d i e d  t h i s  problem and t h i s  i s  
p robab ly  t h e  most modest p roposa l  t h a t  cou ld  have been made 
t o  r e p r e s e n t  c l i e n t s  i n  c r i m i n a l  p rocedures .  

There  w e r e  no f u r t h e r  proponents  and no opponents .  

CONSIDERATION O F  SENATE BILL 341: 

S e n a t o r  Turnage s t a t e d  t h a t  t h i s  b i l l ,  which i s  an  
a c t  t o  compensate r e t i r e d  judges  and j u s t i c e s  f o r  temporary  
s e r v i c e ,  a r o s e  o u t  o f  a  s t u d y  of j u d i c i a l  improvement by t h e  
supreme c o u r t .  H e  s t a t e d  t h a t  t h e y  hope it w i l l  p r o v i d e  
some means of r e l i e v i n g  t h e  c o u r t ' s  backlog t h a t  e x i s t s  i n  
many of t h e  l a r g e r  a r e a s  i n  Montana. H e  s a i d  t h a t  t h e r e  
was no d u p l i c a t i o n  o f  pens ions  o r  s a l a r y .  

Mike Ably, a d m i n i s t r a t o r  f o r  t h e  supreme c o u r t  s t a t e d  
t h a t  t h e y  would e s t i m a t e  t h e  maximum c o s t  o f  $5,000.00 a  
y e a r  based on t h e i r  needs i n  t h e  p a s t ,  p l u s  r e t i r e d  judges 
i n  t h e  s t a t e  t h a t  would be a v a i l a b l e  and some t h a t  are n e a r  
r e t i r e m e n t .  

S e n a t o r  Olson ques t i oned  what a  r e t i r e d  c h i e f  j u s t i c e  
r e c e i v e d  r i g h t  now. Sena to r  Turnage answered t h a t  t h i s  was 
based on t h e  y e a r s  o f  s e r v i c e ,  b u t  t h a t  it i s  on abou t  608 
of h i s  s a l a r y .  

S e n a t o r  Towe s a i d  t h a t  i f  t h e y  r e t i r e d  a t  $30,000.00, 
t h a t  would be  abou t  $18,000.00. 

S e n a t o r  Towe moved t h a t  t h i s  b i l l  do  pa s s .  

Sena to r  Anderson s t a t e d  t h a t  he  d i s a g r e e s  w i t h  t a k i n g  i t  
o f f  h i s  pens ion ,  t h a t  he ea rned  t h a t .  Sena to r  Turnage responded 
t h a t  he  a g r e e s ,  t o o ,  b u t  i f  you do t h a t ,  you w i l l  g e t  t h e  b i l l  
k i l l e d .  

The motion c a r r i e d  unanimously. 

CONSIDERATION OF SENATE BILL 345: 

S e n a t o r  Towe gave an e x p l a n a t i o n  o f  t h i s  b i l l ,  which 
r e v i s e s  t h e  law r e g a r d i n g  t h e  p rocedure  fo l l owing  a n  a c q u i t t a l  
on  t h e  grounds  of  menta l  d i s e a s e  o r  d e f e c t ,  e t c .  



Minutes - February 9 ,  1979 
S e n a t e  J u d i c i a r y  Committee 
Rage S i x  

M e  s t a t e d  t h a t  on page 2 ,  l i n e  1 4 ,  t h e y  changed from 
f i f t y  days  t o  a  y e a r ,  a s  nobody was g e t t i n g  a  hea r ing  
w i t h i n  f i f t y  days  of h i s  confinement u n l e s s  someone in -  
s i s t e d  on it, H e  s t a t e d  t h a t  he i s  i n t r o d u c i n g  a  b i l l  
t h a t  would do away wi th  a c q u i t t a l  on t h e  grounds o f  mental  
d i s e a s e  o r  d e f e c t .  

J i m  Johns ton  gave a s t a t emen t  i n  connec t ion  w i t h  
t h e  f i f t y - d a y  h e a r i n g  and s t a t e d  t h a t  you b e t t e r  make s u r e  
t h a t  i t  i s  mandatory and n o t  d i s c r e t i o n a r y .  

Tom Honzel, r e p r e s e n t i n g  t h e  Montana Assoc i a t i on  o f  
County At torneys ,  gave a s t a t emen t  i n  connec t ion  w i t h  t h i s  
b i l l ,  

Nick Roter ing ,  c h i e f  counse l  f o r  t h e  depar tment  of 
i n s t i t u t i o n s ,  s t a t e d  t h a t  t hey  suppor t  t h i s  b i l l  and f e e l  
t h a t  t h i s  would c l a r i f y  t h e  problems. H e  s t a t e d  t h a t  t h e  
committee may want t o  make it ve ry  c l e a r  where any review 
w i l l  be he ld  and he does  t h i n k  t h a t  a  y e a r l y  review i s  
impor tan t .  He s t a t e d  t h a t  he thought  an annua l  review i s  
neces sa ry  and should be r equ i r ed  and t h a t  it i s n ' t  enough 
t o  say  t h a t  t h e  supe r in t enden t  of Warm Spr ings  should  b e  
t h e  on ly  say  on when t h i s  should be r e q u i r e d .  

There  were no f u r t h e r  proponents and no opponents. 

Sena tor  Towe s a i d  t h a t  it shou1.d be  a  six-months'  
review i n  o r d e r  t o  be  c o n s i s t e n t  w i th  t h e  commitment b i l l  
and he  thought  t h a t  t h a t  would i n s u r e  e q u a l  p r o t e c t i o n .  

Sena tor  Turnage s t a t e d  t h a t  t h i s  would be a mandatory 
review on a yearly basis if you were committed f o r  a cr ime.  

There was some f u r t h e r  d i s c u s s i o n  and t h e  h e a r i n g  o n  
t h i s  b i l l  w a s  c l o s e d .  

There  being no f u r t h e r  b u s i n e s s ,  t h e  meeting was 
ad journed  a t  %1:%8 a . m .  

L&-J&* d d  
SENATOR EVERETT R. L X N S I N K ,  Chairman 
Sena te  J u d i c i a r y  Committee 
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EXPLANATION OF SENATE BILL 2 8 2 .  

I n  1 9 6 7 ,  a s  a r e s u l t  of  pressure from the F e d e r a l  Government, 

t h e  Montana L e g i s l a t u r e  adop ted  an a c t  r e q u i r i n g  t h a t  wrecking y a r d s  

l o c a t e d  w i t h i n  1000 f e e t  o f  a n  i n t e r s t a t e  o r  p r imary  be  s c r e e n e d  

from p u b l i c  view. Although t h e  F e d e r a l  Government had promised t o  

make c e r t a i n  funds  a v a i l a b l e ,  s o  t h e  c o s t  o f  s c r e e n i n g  c o u l d  be  

borne  by t h e  Department of Highways, i n  p o i n t  o f  f a c t ,  t h e  f u n d s  

were n e v e r  fo r thcoming .  I n  1 9 7 3 ,  t h e  L e g i s l a t u r e  a d o p t e d  a  second  

s e t  o f  s c r e e n i n g  laws which a p p l i e d  t o  a l l  wrecking y a r d s  wherever  

t h e i r  l o c a t i o n ,  and which f u r t h e r  r e q u i r e d  t h a t  t h e  wreck ing  y a r d s  

were  r e q u i r e d  t o  s c r e e n  a t  t h e i r  own expense .  

1 I n i t i a l l y  t h e  Department of  H e a l t h  & Environmenta l  S c i e n c e s ,  

t h e  S o l i d  Waste D i v i s i o n ,  which h a s  j u r i s d i c t i o n  of  t h e  Wrecking Yard 

A c t  f o r  l i c e n s i n g  and s c r e e n i n g  p u r p o s e s ,  v i g o r o u s l y  began a n  e n f o r c e -  

ment program. A number o f  wrecking yards  t h r o u g h o u t  t h e  S t a t e  were 

f o r c e d  t o  s c r e e n  t h e i r  p r o p e r t y ,  o r  be s u b j e c t e d  t o  c r i n ~ i n a l  p r o c e e d i n g s ,  

and a l t h o u g h  t h e r e  was n o t  uni form enforcement ,  i n i t i a l l y  it was 

t h o u g h t  t h a t ,  b e c a u s e  of  manpower and because  i t  was a new program, 

unifor111 e n f o r c e ~ n e n t  would take some time. 

However, d u r i n g  t h e  l a s t  coup le  o f  y e a r s ,  it w a s  n o t i c e d  t h a t  

en fo rcement  of t h e  law seemed t o  be dropp ing  o f f ,  e x c e p t  f o r  t h o s e  

y a r d s  which were a l r e a d y  s c r e e n e d  and l i c e n s e d .  A number of  c o m p l a i n t s  

were made t o  t h e  Depar tment ,  some by t h e  i n d i v i d u a l  y a r d s  and some by  

t h e  A s s o c i a t i o n .  I t  was obv ious  t h a t  t h e  Department was no l o n g e r  
1 

v i t a f l y  concerned  w i t h  uni form enforcement  o f  t h e  law a s  t o  s c r e e n i n g  



r e q u i r e m e n t s .  The Department  recommended t h a t  en fo rcement  be  f o r c e d  3 
t h r o u g h  t h e  v a r i o u s  c o u n t i e s ,  which i s  a l lowed by t h e  A c t ,  b u t  i t  w a s  

q u i c k l y  d e t e r m i n e d  t h a t  t h e  v a r i o u s  c o u n t i e s  d i d  n o t  have  any d e s i r e s  

I 
t o  g e t  i n v o l v e d  i n  en forcement .  8 

F i n a l l y ,  i n  1978,  t h e  Department informed the Wrecking Yard 

A s s o c i a t i o n  t h a t  t h i s  A c t  d i d  n o t  have h i g h  p r i o r i t y ,  and t h a t  b a s i c a l l y  

t h e  Department  had no r e a l  i n t e n t i o n s  t o  p u r s u e  an  enforcement  p rogram.u  

S e n a t e  B i l l  282  i s  an  a t t e m p t  t o  do two t h i n g s .  F i r s t  o f  a l l ,  

8 it 'is t o  do away w i t h  t h e  d i v i d e d  enforcement  o f  t h e  Wrecking Yard ~ c t .  

Having t h e  enforcement  power i n  two s e p a r a t e  governments  i s  f a t a l  s i n c  4 
e a c h  government  r e f e r s  t h e  compla in ing p a r t y  t o  t h e  o t h e r .  A l l  the 

enforcement  power would remain  w i t h  t h e  Department ,  which i s  t h e  I 
p r o p e r  p a r t y  anyway, s i n c e  i t  a d o p t s  t h e  r u l e s  and r e g u l a t i o n s  con- 

c e r n i n g  s c r e e n i n g  r e q u i r e m e n t s  and i s s u e s  l i c e n s e s .  

Second ly ,  and  p o s s i b l y  more i m p o r t a n t ,  S e n a t e  B i l l  282  w i l l  

p r o v i d e  t h e  means f o r  en fo rcement  even i f  t h e  Department c o n t i n u e s  
I 

w i t h  i t s  p r e s e n t  p o s i t i o n  t h a t  t h e  Wrecking Yard A c t  does not have 

h i g h  p r i o r i t y .  B a s i c a l l y ,  t h e  B i l l  would a l l o w  any p e r s o n  who f i l e s  

I 
a c o m p l a i n t  w i t h  t h e  Department ,  c o n c e r n i n g  a n  u n l i c e n s e d  wrecking 

I 
y a r d ,  t o  b r i n g  an  a c t i o n  i f  t h e  Department  does n o t h i n g  w i t h i n  n i n e t y  

( 9 0 )  d a y s .  To p r e v e n t  unfounded a c t i o n s ,  t h e  amendments proposed 
I 

would a l l o w  t h e  compla in ing  p a r t y  t o  c o l l e c t  h i s  a t t o r n e y  f e e s  i n  that I 
a c t i o n  from t h e  Department  o n l y  i f  h e  i s  s u c c e s s f u l  i n  t h e  a c t i o n .  

a l s o  p r e v e n t s  an u n l i c e n s e d  wrecking y a r d  from b r i n g i n g  a n  a c t i o n  

a g a i n s t  a n o t h e r  u n l i c e n s e d  wrecking y a r d .  

I t  i s  n o t  t h e  d e s i r e  of t h e  l i c e n s e d  wrecking y a r d s  t o  b r i n g  

a nunber  o f  a c t i o n s  s o l e l y  i n  an e f f o r t  t o  c o l l e c t  a t t o r n e y  f e e s .  



I t  i s  hoped t h a t  t h i s  l e g i s l a t i o n  w i l l  r e s u l t  i n  t h e  Department a c t i n g  

upon c o m p l a i n t s  and i n  t h e  Department a t t e m p t i n g  t o  b r i n g  uni form 

compl iance  w i t h  t h e  Wrecking Yard A c t .  A number o f  wrecking y a r d s  

i n  t h i s  State have  s p e n t  a g r e a t  d e a l  of money t o  comply w i t h  t h e  

r u l e s  and r e g u l a t i o n s  of t h e  Department.  They f e e l  t h a t  i t  i s  u n j u s t  

t h a t  t h e  Department now i s  n o t  p u r s u i n g  t h e  law a s  d i l i g e n t l y  a s  it 

was s e v e r a l  y e a r s  ago.  





S ~ E  c a q q m  JUDICIARY 

i 
\ 

Date 
/2" 

B i l l  No.& 1 yF T i m  

NME - YES NO 
I 

O l s o n ,  S .  A . ,  V .  C h r .  ( R )  I I 
I 

- 

L e n s i n k ,  E v e r e t t  R . ,  C h r .  ( R )  d 

T u r n a q e ,  Jean A .  ( R )  

A n d e r s o n ,  Mike  ( R )  

I 

~ ' ~ a r a ,  Jesse A .  ( R )  0" 
i I 

G a l t ,  J a c k  E .  (It) J-' 

Towe,  Thomas  E .  ( D )  

T 

/ 

Brown ,  S t e v e  ( D )  

I Icaly,  J o h n  E .  ( J a c k )  ( D )  
I I 

L/' 

Van V a l k e n h u r g ,  F red  (D) 

Secretary Chainmi 

L/ 

( i n c l u d e  enough infomation on notion--put w i t h  y e l l m  mp.i of 
amnittee report.) 



S ~ E  JUDICIARY 

Datc 
,/I,' 

Bill NO. <.-I*? T ~ E  

t w 7  -- YES NO 

L e n s i n k ,  E v e r e t t  R . ,  C h r .  ( R )  d' 

O l s o n ,  S .  A . ,  V .  C h r .  ( R )  w 

T u r n a q e ,  J e a n  A .  ( R )  

A n d e r s o n ,  M i k e  ( R )  

L// 

O ' l i a r a ,  Jesse A .  ( R )  

I I 

/ 

G a l t ,  J a c k  E .  ( R )  J 

Towe,  T h o ~ n a s  E .  ( D )  / 

Brown ,  S t eve  (D) / 1 
Van V a l k e n b u r g ,  F red  ( D )  

Secretary Chainnan 

/ 

I l e a l y ,  J o h n  E .  (Jack) ( D )  

(include enough i n f o m t i o n  on mtion--put with yellad aqy of 
ccmnittee report. ) 

/' 



P r e s i d e n t  
MR. .............................................................. 

................................................................................................. .............................. we, your committee on J.ud.ici.a.r~ 

Smatc ....... having had under cofisideration .................................................................................................................. Bill No. ..&.5.3 

1 5 3  Respectfully report as follows: That ...... .. ......... ~ = ? t e e e e e e  ..................................................................... Bill No ............ I ...... 
introduced hill, be a z ~ e n d ~ d  as follows: 

1. Page 4 ,  l ines  I? and 15. 
Strike: "other  than an egency" 

2 .  Page 18, l i n e  3 .  
Folloving: "cony" ----. .- 

Insert: 'of a declaratory rulinq" 

And, as so amended, 

STATE PUB. CO.  
Helena. Mont. 

.................................................................................................... 
t zverctt R. L c n ~ i n . ~ ,  Chairman. 



STANDING GOFgrdITTEE REPORT 

...-- 
. . . 

MR. ....... !?.??.~.&,4.%?k? ............................ 

J u d i c f  nry ........................................................................................................................................................ We, your committee on 

Seria te 207 having had under consideration .................................................................................................................. Bi l l  No. ................. 

ria 317  ............................................................................................................ Respectfully report as follows: That Bill No ................... 

DO LJO'i' PASS 

w&"w@'Q 

STATE PUB. CO. 
Helena. Mont. 

.................................................................................................... -- :,vcri?tt 2. ~ c n s i n k  Chairman. 



STAFlDiWG COF4!i41TTEE REPORT 

-- -- 

P r e s i d ~ ~ t :  MR. .............................................................. 

Xajsrity of J u d i c i a q  We, your committee on .................................................................................................................................................. 

Sens te 217 having had under consideration .................................................................................................................. Bi!l No .................. 

Senate 21 5 
Respectfully report as follows: That ........................................................................................................ Bill No. .................. 

STATE PUB. CO. 
Holenn. M o n t .  

------ ---- -- 
....... .................................... E~~2~..,v~~l.*.~i~.;~~l:~.j.~xg ;.. 

Chairman. >dC? 



STAFdD!i"lG GOfjlPdilTTEE REPORT , 

MR. ........ Pr29idc . t :  .......................... 

..................................................... we, your committee on .................................... i3L7. F!.~.~.~'~...TS.~...~~~~:~.~~~~~.SY.... 

.............................................................. .................................. 217 having had under consideration S!~.3.a.?2:. Bill No .................. 

Sznate  217 Respectfully report as follows: That ........................................................................................................ Bill No ................... 

---- 
Jean A.  lurna<;a 

DO PASS 

3 
-.--.-- 

S T A T E  PUB. CO.  
Hrlena, Mont. 

- ------------ 
Jack C ,  G a l 5  



MR. ........ ?.r~s. i$ .~Li . f  .............................. 

.................................................................................................... ........................... We, your committee on J . ~ d . k f . z ~  

Senate ....... having had under consideration ............................................................................................................... Bill No. ..z3?. 
* 

SenaLc 2 3 2 ,  Respec:fully report as follows: That ............................................................................................................ Bill No .................. 
i c + ~ o C x c e d  hillc be z~eadec? as ir'ollo7gr;: 

I. T i t l e ,  lines € and 7. 
Following: ''TOV on line 6 
S t r i k e :  " PSQUIPJ TILIT CCERTAISI~ 
I ~ ~ e r t :  "ALL077 STA73jTCP.Y EXCC??IOMS TSC C O : ~ I D ~ t J ' ; ' I ~ I ~ ~  rj? p---lix f is 

2 .  T i t l e ,  l i n e s  7 t l~rough 11. 
Follcwi.r ,g : "CO:L'-fISSTCI?" on l i n e  7 
Strike: tf;c renzinder of line 7 throuqk ' L Z G I S L X T U ~ "  on zinc 11 

3 .  Paqe 1, l i n e s  2 0  an2 21, - .  

strike: "A11 a ~ o i n t e e s  sha?&k~ SUB ject to ccnf  ima t io?  377 -- - -  1 1- 
t h e  senate." - -*.--- - I 

4 .  2a5c 2 ,  l i n e s  I9 t5rough 22 .  
folio win^: ' %LA- v c c n t "  - on line 10 
S t r i k c :  re~ i? inc l r r  of line 10 ti-.roa5!: "j-s:qzv on l i n o  22 
I n s e r t :  " 2 s  provided Sy s t a t u t e "  

S T A T E  PUB. CO. 
Helena.  Mont .  

::.a.. ............................................. ................................................. ,._ 
Chairman. 

y;~'gd ' 



z 1. CCZ-xi. oa 3 u Z i c b ~ r - y  
S2 232 - 
?age 2 - Bcbrr~ar- 9 .................................................................... 79 19 ............ 

3: 5 .  Peso .c3, lines 5 thrnugh 8.  
Followicg: "PO3" oa l i ~ e  s 1 
S t r i k e ;  r a ~ a i x d e r  of line 5 tbrou5r;f-t 'cm:misalon" oc lino 9 
Insert: "allowing statator-1 osceptfons to t i e  ~ o i ~ l i c l ~ n t i ~ l l t y  of 

tile c30cment3 of the j u d i c i a l  standards co~c9.asioa" 

6. Page 3 ,  l i n e s  9 through 12. 
Pollvdhg: "AGRI17STa on lice 9 
~triket rmainder cf lice 9 throsgh "cornfasfon" on 1 h e  12 
Imert: 'elloring statirtory c:icc?tiono to the confid~ntiality of 

tk docWents of t i c  j u d i c i a l  standards ~ ~ ~ " m f s ~ f o a '  

And, as so mcxdcd, 
DO PASS 

3 
S T A T E  PUB. CO. 

Helena .  Mont. 

.... Everckk.. .?;.; 7 n.n in:%, ................................ .............. 26.- 
Chairman. 



P r ~ z f  d c ~ t  MR. .............................................................. 

Judici-7 ....................................................................................................... .............................................. We, your committee on A 

Senate 250 having had under consideration .................................................................................................................. Bill No. ................. 

St- ria tc 2 5 0 ,  
Respectfuliy report as follows: That ............ ..; ............................................................................................. Qill No .... i .............. 

in"~odcce2 bi2.1, be a i n ~ ~ r l ~ d  5 3  foi2o~:s : 

1. T i t l e ,  l i n e  6 .  
P o l l ~ ; ~ i n g  : cJcil"UCIAL" 
S t r i k e  : " F;OS-fIZ.IWTI'.;G" 
Insert : " ~iO?-l'-Ib~?ATl01; ? 

2. Page f ,  l i n e  17. 
~ o l l o w i n ~  : T p r i v a c ~ H  -- - 
Insert: "clearly" 

And, aa so ~uaendzd, 

D-0 .PASS- 

51 A T E  PUB. CO. 
Helena, Mont. 



'0 i'- MR. .............. ~.~.5=.~.jtdcr~..+ ........................ 

3 -- ......................................................................................... we, your committee on ...................................... i?~d,i.~.i:2.?:~ 

Sccatc 261. .................................................................................................................. having had u n d ~ r  consideration Bil l  No. ................. 

c.,,.. ? 2 G L ,  R e ~ p e c t f ~ i i ~  report as follows: That  ........................ v.*.b.~.*.ti: ................................................................... Bi l l  NO ................... 
j-ntroZnced bill, 5c axendcd as fof lov;:&: 

I. T i t l e ,  line G -  
Following : "r;TnT5YRb 
1r.sert: "EXCZPT ~QTTE:J CROSS :qEGLIGEfiCE f3.S BI;El; ESTAZLISIZi3* 

2 .  Page 1, line 23. 
FolZcwing : " condi  tiorts" 
Insert :  *except whez Gross ner.li~aricc has been cstc&lishe~A" ' 

% 

i 

And, as so ec!cr?dcc:l, 
DO -.-- PASS .- -- ~ ; 7 ,  .7 

;.ltZ , 

STATE PUB. CO. 
Helena.  Mont. 

, . --. r . .................................................................................................. - rverc tf 9.. Le:?si?~l.; , Chairman. . 



President MR. .............................................................. 

we, your committee on ........................... Ju!!.?:.G%.!?.~"z .................................................................................................... 

Senate ................. 27 8 having had under considsra?ion .................................................................................................................. Bil l  NO. 

C ... Respectfully report as follows: Tha? ................. e.f:%.it.k!?. .......................................................................... Bill No 2.7.8.r ...... 
introduced Bill, be s ~ ~ ~ n d e d  as fol1.w.m: 

1. Page 2, l i n e  2, 
S t r i k e :  "when s p k e n  in a normal conversational tonew 

2 ,  Page 2, line 11. 
Fol lm~ing:  linz 10 
Str=e:  "certlf ied' 
Insert: ' Li~ted" 

3 ,  Pega 2, l i n e  12. 
Following: " s m f  ces" 
Insert: "as provided fn [ s e c t i o n  71 " 

4 .  P z c T ~ ' ~  3, l i n e  2, 
I?ollo?&lg: " prcceedirig" 
I n s e r t :  "of n juEicfa l  or quasi-judicial nzture" 

(Conf inucd)  
.................................................................................................... 

STATE PUB. CO. 
Helena, Mont. 

Chairman. 
$&<? 



3 5. P a p s ,  l i n e 8 .  
Foliovingt " w i t h  an 
Insert: #lis t  of" 

6 B a g s  5 ,  Z i ~ e  8 .  
Tollcwing ; "qiia1iEie4" 
Str ike :  " % n t e r p r c t ~ r "  
Icsertr "intcrpretors4 

7. Pege 5 ,  l i n e s  t? and 3 .  - 
Str ike :  "at a t i m e  and place an6 for  a parlad spcciflod by 

"J.x anthor l ty* 

G.  Page 58 l ine  10, 
follow in^: *quaPiffcd" 
Ctriks :  "ioterpretar" ,. -\ 
Insert: " inteqretcrs* 

9. Page 5 ,  lfne 1 3 .  
Fc?lIo%rinq : *deafp 
SAdfke: "ray assistD 
Insert: "&&I the  ).lont~mn registry 02 hteqretezs  f o r  the deaf 

sball p~ovido" 

10. Page 5 ,  lfnca I d  t h o u g h  96. 
PoPlowfng: "aervfccs" on line 14 
Skrike:  the rcrcaioder of 1ir.e I4 tiroarjh 'txp?a.ntingG on line 16 
Ixisert: "wit+\" 

1 .  Page 5 ,  l%ne 16. 
FcIIotvf ng t " a" 
S f z i k e :  "listP5g" 
I n s e r t :  "list" 

12. ?age 5 .  
PolLcwing: Ifno 17 
Insart: * (3)  The only  E t m c t i ~ n  of the d~'partz16t~,,t OE S G C A ~ I  and 
rchabilitatioa se=i.cza is to aaintz in  the l i s t  referset to 
in s-absccticn (2 )  . " 

hzd,  as so w:3@rrdet;, 
BO PASS ---- 

3 
STATE PUB. CO.  

Helena.  Mont. 

E'v&2etf' . .LF.i'~.~iix. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............... 
-* c- -a I Chairman. 

7 5  



S N ~  JUDICIARY 

/ -f'/ " I /  > I  h Bill No. , / 7 Tim2 7 -?.JK, - 
w YES NO 

L e n s i n k ,  E v c r c t t  R . ,  C h r .  ( R )  

- 

J 
O l s o n ,  S .  A . ,  V .  C h r .  ( R )  

O'Hara, Jesse A .  ( R )  
I I 

: ,/ 
T u r n a q e ,  J e a n  A .  ( R )  

A n d e r s o n ,  Mike (R) I , /  

/ 

G s l t ,  J a c k  E .  ( R )  
i 

T o w e ,  Thomas  E .  (D) 1 , / I  

B r o w n ,  S t eve  ( D l  
1 

, , /' 

Van V a l k e n b u r g ,  F r e d  ( D )  

Chairman 

L / /  

I l e a l y ,  J o h n  E .  ( J a c k )  ( D )  - 

(include enough information on motion--put with yellow copy of 
camnittee report. ) 

d 

, 

L/ 
I 



SENATE BILL 129 

Section 3 
Page 2 & 3 

Section 4 
Page 4 
Line 4 

Section 9 
Page 8 
Line 18-21 

Section 8 
, Line 12 

Page 7 
Line 24 

Section 9 

Section 10 
Page 9 
Line 18 

Section 12 
Page 10 
Line 91 

Section 17 
Page 12 
Line 19 

Section 23 
Page 17 
Line 2 & 6 

Section 30 
Page 21 
Line 7 

Section 33 
Page 22 
Line 17  

Reinsert a1 1 deleted 1 anquage. 
- would real ly  screw u p  Quiet T i t l e  action 
i f  t h i s  matter was deleted. 

Wei nsert  a1 1 de1 eted 1 anguage. 
-should not be able to  kick a sheriff  out 
o f  off ice  becauce he didn ' t  make service 

Reinsert 

Situations l i s t ed  in Rule 4D(5)(a) a re  not the 
same as in the s t a tu t e  - 25-3-504 
-Rule pertains to service by publication 
-Statute pertains to  designating unknown 
- P u t  deleted language back in 

- P u t  deleted language back i n  t o  refer  to  
items specified in Lines 4 t h r u  12. 

-Strike unless and re inser t  provided 

-Reinsert Answer Ex. Motion to  dismiss - i f  
denied then defendant must Answer in 20 days. 

Question: When can you t r y  "some fac ts"  before 
a jury: 

-Would re inser t  "or" to  convey Real Estate 
- The Conveyance of Real Estate i s  -not 

the same.as delivery "of other thing 
capable of del i very. " 

-Reinsert "in equity cases" - t o  maintain t radi t ional  
dis t inct ion and to c lear  u p  any confusion tha t  may 
re su l t  i f  t h i s  section i s  ever attempted t o  be 
reconciled with Rule 39c 

Reinsert "Security" & del e t e  "Surety" 
-The term "Security for  another" dces not mean 
tha t  said person i s  acting as  a surety. 



Section 35 
Page 24 
Line 8 

Section 36 
Page 24 
Line 22 

Section 36 
Page 25 
Line 5 

Line 6 

Section 41 
Page 29 
Line 17 

Line 21 

Page 30 
Line 1 

Page 31 
Line 5 

Section 45 
Page 34 
Line 9 - 14 

Section 48 
Page 37 
Line 18 

Section 50 
Page 38 
Lines 14 - 15 

Section 53 

Section 56 
Page 42 

I Line 21 

Reinstate Line 8 & delete  "property" 
-such change would make law remain harmonious 
with 93-4702 and would l imit  the property 
which can be seized. 

- 25-13-305 - I s  t h i s  proper reference 
- This section refers  to  the execution of 

a Lien on real property. 

-Reinstate "and" - t o  show tha t  subsections 
(1 ) and ( 2 )  are  in the conjunctive 

-Reinsert "sat isfy" - t o  make i t  c lear  tha t  the 
costs,  damages, e tc .  can be gathered to  sa t f s fy  
the judgment 

-Reinsert "township" and Str ike "county" 
-want t o  post notice in the place where the 
property i s  seized and to be sold. 

-County i s  too broad 

Same as above 

Same as above 

Same as above 

Leave the old language 
-much more understandable 

"Acquired before or a f t e r  he redeemed." 
- Can you apply t h i s  section to  a l ien  

acquired a f t e r  redemption? 

Leave in old language because i t  
-Gives a reference to  the 60 days provision 
- I s  less  confusing - new language would 

require one to  look fo r  other provisions 

Is  i t  proper to delete  "assigns" and subs t i tu te  
"person who has redeemed." 

Reinsert "Judgment" and s t r ike  "Docket" on l i n e  22 .  



Section 60 

Section 65 
Page 48 
Line 18-19 

Section 68 
Page 50 
Line 5 

Section 82 
Page 58 
Line 9 - 15 

Section 86 

In the present laws, there i s  no reference to  
the Just ice Court having Jurisdiction in the 
Landlord & Tenant Act. 
- might want to  add 

Unclear - What does i t  mean? 

25-3-204 i s  deleted - Why? 
- Green sheet says i t  i s  added. 

Like 01 d 1 anguage bet ter  
- more c lear  and more specif ic  

-Unable to find Supreme Court Order of 1966 



YEWELL GOUGH, JR. 
NARD A. SHANAHAN 
:ORDELL JOHNSON 
lONALD F. WATERMAH 
IOSEPH P. YAZUREK 
>ANIEL C. MURPHY 
IIRGINIA A KNIGHT 

GOUGH, SHANAHAN, JOHNSON & WATERMAM 
AlTORNEYS A T  LAW 

3 0 1  FIRST NATIONAL EANK B U I L D I N G  
P. 0. BOX 1 6 8 6  

HELENA. MONTANA 59601 
( 4 0 6 )  4 4 2 - 8 5 6 0  

February 9, 1979 

TAYLOR 8. WEIR (1883-1962) 
EDWIN S. BOOTH (1907-1976) 

RE: Senate Bill 129 

Mr. J. C. Weingartner 
GRAVELEY, McCABE & WEINGARTNER 
Attorneys at Law 
1111 North Rodney Street 
Belena, MT 59601 

Dear J. C.: 

This letter responds to your request that I review 
Senate Bill 129, Montana Legislative Council comments on the 
bill and your comments on behalf of the State Bar of Montana 
concerning this bill. 

Initially and as a general comment regarding this 
legislation, I would note that the bill makes several changes 
which, though they are cosmetic in nature, have a substan- 
tive effect upon many of the code provisions amended. In 
many respects, I question whether or not it is appropriate 
at the present time to consider this revision and whether 
further study should be given to the revision. My concern 
arises because I have not been able to completely analyze 
all of the effects of all of the changes proposed. I have 
considered some of them and do not see major problems with 
the changes proposed but feel that there may be other 
changes not seen by me which could adversely affect future 
litigation. 

In light of the previous comments, however, I do not 
find objectionable many of the specific sections which you 
cite. Turning to section 3, page 3, lines 7-11, I agree 
that that language should be reinstated except I would 
strike from line 8 the phrase "or the enforcement of liens 
upon". 

I have no objection to the deletion in section 4 and do 
not believe it is necessary to reinsert the language on page 
7, line 24. I do question whether or not the incorporation 
by reference utilized in this section or elsewhere through- 
out the bill is appropriate. It must be understood that 

I 
individuals other than lawyers refer to the Montana codes 
and incorporating one section by reference into another 
makes it difficult for lay persons who utilize the code to 



Mr. J. C. Weingartner 
February 9, 1979 
Page 2 

find the specific reference to the language. It must be 
remembered that on occasion lay persons only have one volumne 
of the code: and, therefore, the language which incorporates 
by reference may be to a provision of the codes unavailable 
to those persons. For that reason, I generally object to 
the incorporation by reference provisions and believe the 
definition should continue within the primary statute. 

I have no objection to the language deleted from sec- 
tion PO. I would recommend, however, that the term "answer" 
struck from section 12, page 10, line 11, be reinserted. 

Understanding the reason for the additional language to 
section 17, page 12, lines 19-21, I have no objections to 
them. 

With reference to section 23, I would recommend in- 
serting on page 17, line 3, after the word 'delivery' the 
phrase 'or the conveyance of real property" and reinserting 
"or the conveyance of real property' on page 17, line 7, 
after the word "thing". 

I do not believe the change in section 30 adversely 
affects the reach of the rule. I would approve the proposed 
amendment. 

I agree with your comments concerning section 33; but, 
in reading the section as a whole, I believe the word 
"security' used in the original statute was probably in- 
correct and insertion of the word "surety" in place thereof 
more correctly sets forth the intention of the original 
drafters of the bill. I would note that this is a substan- 
tive change and not merely one that is grammatical in character. 

I have no problem with the phraseology suggested in 
section 35 by the code conmissioners and, likewise, conclude 
that section 36 is all right in the manner it is proposed to 
be changed by the Legislative Council. I come to the same 
conclusion with respect to section 37. 

Section 41 in my opinion should be amended by deleting 
county and reinserting township. The change proposed is 
substantive in nature. 

I agree with the Legislative Council that section 45 is 
unclear as originally drafted. My opinion is that the 
changes proposed do not clarify the section but only serve , 
to continue its lack of clarity. Under those circumstances, 
my opinion would be that the section as originally written 
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should continue because it is more understandable than the 
recodification. 

I have no problems with the proposed changes to section 
48. I would suggest, as you have, that the reference to the 
60-day provision be included in section 50. Section 50 as 
amended does not provide a point of reference for any party 
to know what the period is for successive redemption and 
some point of reference should be given. I believe section 
53  would be clearer if following the term "redeemed" on page 
40, line 9, there was inserted "or that person's assigns". 

I, likewise, agree that the recodification proposal for 
section 56  is inappropriate. I would strike the language on 
page 42, lines 21 and 22, following "or" and insert "a 
transcript of the original judgment is filed". 

I do not have any problems with the recodification of 
section 60 and, likewise, agree with the recodification 
proposals for section 65. I see no problems also with 
section 68 as proposed to be amended. Section 82 appears to 
bring into civil actions commenced in city courts the con- 
cept of notice pleading. Again, this should be recognized 
as a substantive change. I do not object to the change, but 
I believe the committee should do so recognizing the sub- 
stantive nature of the change proposed. 

Finally, with reference to section 86, I cannot find a 
copy cf the Supreme Court of Montana's Order No. 11020. I, 
therefore, am not in a position to comment upon whether or 
not the amendment reflects that order. 

Very truly yours, 

AHAN, JOHNSON & WATERMAN 

RO b d F. Waterman 



' / %, - $4 I' / 
I .  Alan F. Cain 

COIWNTS ON SENATE BILL 129 

* * * * *  

A f t e r  reviewing Senate  B i l l  129 I f i n d  myself i n  agree- 

ment wi th  t h e  ma jo r i ty  of comments made by J. C. Weingartner 

on behalf  of t h e  S t a t e  Bar. While t h i s  b i l l  would appear a t  

f i r s t  b lush  t o  be nothing more than an a t tempt  t o  remove 

a r c h a i c  and inappropr ia t e  language from t h e  remaining s t a t u -  

t o r y  p rov i s ions  on c i v i l  procedure (o the r  t h a n  t h e  Montana 

Rules of C i v i l  Procedure) I have grave doubts  about t h e  

wisdom of enac t ing  t h i s  b i l l .  

I n  many cases  s u b s t a n t i v e  changes a r e  made which t h e  

d r a f t e r  seems t o  view a s  nothing more than changes i n  lan- 

guage. An example would be i n  Sect ion  3 of t h e  B i l l  where 

changes a r e  made i n  t h e  provis ions  which provide f o r  t h e  

p l a c e  of t r i a l  of a c t i o n s  involving r e a l  proper ty .  Current  

law would r e q u i r e  a l l  a c t i o n s  f o r  recovery of t h e  possession 

o f ,  q u i e t i n g  t i t l e  t o  o r  t h e  enforcement of l i e n s  upon r e a l  

p roper ty  t o  be commenced i n  t h e  county i n  which t h e  r e a l  

proper ty  o r  t h e  p a r t  thereof  i s  s i t u a t e d ,  and does n o t  

provide any a u t h o r i t y  i n  t h e  D i s t r i c t  Court t o  change t h e  

p l a c e  of t r i a l .  Other a c t i o n s  involving r e a l  proper ty  must 

be commenced i n  t h e  county where t h e  proper ty  i s  loca ted  

" s u b j e c t  t o  t h e  power of i t s  c o u r t  t o  change t h e  p l a c e  of 

t r i a l " .  The ques t ion  then a r i s e s  a s  t o  whether o r  n o t  it is  

a good idea  t o  permit  t h e  Court t o  change t h e  p lace  of  t r i a l  

i n  a  q u i e t  t i t l e  ac t ion .  My personal  f e e l i n g  i s  t h a t  it i s  

n o t  and t h a t  t h e  suggested change should n o t  be e f f e c t e d .  



There are many other examples but time simply does not 

permit a detailed examination of each. When rules of civil 

procedure have been changed or enacted it has been thought 

prudent to form a committee of members of the Bar to give 

the matter thorough study which often has streched over 

several years. The reason for doing this, of course, is 

because it is very difficult to think of all the possible 

situations that might arise and which would require the 

application of the statute or rule in question. The sta- 

tutes which the Bill would change have, for the most part, 
0 

been in effect for many, many years and are familiar to 

practitioners. It is highly questionable whether these 

statues should be now changed without a considerable input 

from the Bar as to the possible effect of those changes. 

In many cases I find the changes to be nothing more 

than nit picking. For instance, if one looks at Section 3 

of the Bill the drafter would change "situated" to "located". 

One really wonders whether this change is actually neces- 

sary. 

In other places the Bill changes existing language and 

inserts a reference to another section. I have a very 

strong aversion to this manner of drafting, which is £re- 

quently seen in the United States Statutes On Taxation. The 

effect of drafting statutes in such a manner is to require a 

reader to constantly refer to other sections in order to 

make any sense out of the section which he is reading. In 



my considered judgment this should be avoided. 

In some cases what 1 consider to be rather nit picking 

changes are made in the language of the statute when the 

statute really ought to be completely rewritten because it 

is outmoded. An example would be Section 40  of the Bill 

which alters the section concerning exemptions from execu- 

tion. This section was enacted before the turn of the 

century and its substantive provisions are outmoded and do 

not provide any protection at all for the persons referred 

to. For example, what good does it do to protect the 

farming utensils of a farmer not exceeding $600.00 or his 

seed grain not exceeding $200.00.  If this statute were to 

be amended it ought to be amended so as to provide some 

realistic types of protection. 

The repealer section involves a good many present code 

sections, most of which are probably superceded by the 

Montana Rules of Civil Procedure. However, I simply did not 

have enough time to carefully go through each of the sec- 

tions to determine whether or not it would be appropriate to 

repeal it. This, obviously, should be carefully done in 

order that some mischief not be unwittingly accomplished. 

My overall reaction to this piece of legislation is 

that it is unnecessary. The stylistic changes made in the 

sections involved are, for the most part, of no consequence 

and are, therefore, unnecessary. In other cases, the language 

changes may effect some substantive change in the law which 



is not appreciated, In other cases language has been inserted 

allegedly to clarify the section where it appears to me the 

former language did a better job of explaining what the law 

was. As mentioned above, I have a grave reservation about 

fooling around with sections on procedure, because they 

interact with other sections in so many ways, without care- 

ful and thoughtful input by members of the Bar who are the 

only people who work with these sections and, therefore, 

,would be the only people qualified to judge the proposed 

changes, 

Although I am sure the drafter of this piece of legis- 

lation put a considerable amount of time into it, it would 

be my suggestion that the Bill be killed since any attempt 

to amend it within the time frame of the legislative session 

would be an exercise in futility. I see nothing in the Bill 

that cures any situation which poses a real problem to the 

practioner or his clients at this point. Therefore, I can 

not see any reason to be hasty in enacting such legislation. 

In addition, I must confess that I harbor the opinion that 

the ~egislative Counsel and the Code Commissioner should be 

discouraged from this type of wholesale change in various 

areas of the law. 



STAWDIFiG CObJ8dlTTEE REPORT 

. . ......................... ......... MR. F'.~:~Bx!~~?A~.L.: 

............................................................................... We, your committee on ................................................ Jadi12iar.y 

Cc,-,aL-? having had under consideration .........................................................:.................................................. Bill No. .... :;I.& ..... 

5.- - 9  -2 A- ....................................................... Respectfully report as follows: That .................................... : : G  S i ~ i  NO...?.?.?: ......... 

DO PASS --- 

STATE PUB. CO.  
Helena. Mont. 

, '  .. ..................................................................................................... 
Chairman. 
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