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MINUTES OF MEETING .
SENATE JUDICIARY COMMITTEE AUGL 0197
February 8, 1979

STATE LAW LISRARY

OF MONTANA
The thirtieth meeting of the Senate Judiciary Committee
was called to order by Senator Everett R. Lensink, Chairman,
in room 405 of the capitol building at 9:39 a.m. on the above
date.
ROLL CALL:
All members were present.

CONSIDERATION OF SENATE JOINT RESOLUTION 12:

This is a joint resolution of the Senate and the House of
Representatives clarifying the intentions of the 43rd legisla-
ture concerning the time limit placed upon the ratification of
the Equal Rights Amendment.

Senator Lensink stated that he recognized the extreme im-
portance to everyone concerning this bill and the marked dif-
ference of opinion. He asked everyone to respect the viewpoints
of each side. He stated that he would give twenty minutes to the
proponents and twenty minutes to the opponents.

Senator Galt, sponsor of the bill, gave the committee a
packet of testimony and offered a statement. He introduced
Betty Babcock.

Mrs. Betty Lee Babcock, Helena, Montana, gave a statement
in support of this resolution. (See Exhibit A.)

Mrs. Cheryl Cozzens from Billings, Montana, gave a prepared
statement in support of this resolution. (See Exhibit B.)

Mrs. Kenneth D. Peterson, attorney in private practice in
Billings, gave a statement in support of this resolution.

Miss Angela Romaine gave a statement in support.

Mrs. Marilyn Wessil, from Bozeman, introduced Jean Ellison,
from Stevensville, who gave a statement in opposition to this
resolution.

Mrs. Earl Rosell from Billings, gave a statement in oppo-
sition to this resolution.

Mrs. Barbara Schelling, McCloud, Montana, representing
women in rural Montana, gave a statement opposing this legisla-
tion.

Maggie Davis, representing the League of Women Voters, gave
a statement in opposition.
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‘ . Fran Elge, Billings, Montana, and representlng the ERA Coun-
cil with 1200 individual members, said that they strongly oppose
this resolution.

Flora Martin, a professional home econominist and represen-
ting Montana Association of Home Economists, gave a statement in
opposition.

Jim Murray, Executive Secretary of Montana AFL-CIO, gave a
statement opposing this bill.

Sister Kathryn Rutan, representing the National Assembly of
Women Religious and Network, which encompasses 5,000 Catholic
sisters in the United States, stated they have been supporting
+he ERA movement since 1973.

Phil Campbell, representing the Montana Educators Associa-

tion, stated that they have supported the ratification of ERA
since 1973.

Gary Jepsen, pastor of the St. John's Lutheran Church,
stated that in 1972, at their national conference, they passed

a resolution supporting ratification of ERA and were opposed to
the resolution.

Mary Munger, R.N., representing the Montana Nurses Associa-
tion, and also a chairperson at the International Women's Year
conference, stated that 1200 members in 1973 voted to support
ratification of ERA.

Mrs. Irene Schnell, Butte, representing the National Fede-
ration of Business and Professional Women stated that it took
two hundred years for women to become citizens under the consti-
tution and that they opposed this resolution.

Senator Galt made a closing statement and he stated that

you can vote for this resolution and still be a backer of the
ERA movement.

Senator Lensink said that he appreciated the excellent testi-
mony and the excellent manner in which it was presented to the
committee and that the committee will act on this bill soon.

(See numerous amounts of written testimony presented.)

CONSIDERATION OF SENATE BILL 288:

Senator Brown gave an exvnlanation of this bill, which is an
act to provide additional authority for converting shares of a
corporation on merger.

There were no further proponents and no opponents.
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Senator Towe moved that the bill do pass. Motion carried
unanimously.

CONSIDERATION OF SENATE BILL 293:

Senator Towe gave an explanation of this bill, which is an
act to revise youth court act to allow restitution. The sponsor
of this bill is Senator Thomas, but he was not able to attend.

Becky Giles gave a statement in support of this bill and
explained how a youth who had been paroled from Pine Hills
wrecked five cars and how they suffered much loss from this
youth's action.

Jerry Metzyer, coordinator for the youth court in Great
Falls, stated he was the co-author of this bill and gave testi-
mony in support of this bill.

Senator Thomas arrived at the hearing and gave a further
explanation of this bill.

There were no further proponents or opponents.

Senator Van Valkenburg questioned why there was a limita-
tion of $1,500.00 and felt that if the kid had a $1,500.00 hot
rod, why should he not lose his hot rod.

Senator Turnage said that he did not feel that the guar-
dians should be liable and he stated that there are some youths
who would just love to stick mom and dad just to get even.

There was further discussion on problems in the bill.
Senator Towe moved that the bill be amended on page 9,
line 14 by inserting "." and strike the remainder of new mate-

rial following the word "youth". The motion carried unanimously.

Senator Towe moved that this bill do pass, as amended. The
motion carried unanirniously.

RECONSIDERATION OF SENATE BILL 288:

Ward Shanahan, representing the Business Section of the
State Bar of Montana, offered some amendments to this bill. Sen-
ator Towe moved that we reconsider action taken previously on
this bill.

Senator Towe moved the adoption of the amendments. The mo- .
tion carried unanimously.

Senator Towe moved that the bill do pass as amended. The
motion carried unanimously.

There being no further business, the meeting was adjourned

at 11:04 a.m. £2A44”)?é?, g '
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C C
SJR 12 is a reaffirmation of the states rights in the
amendment process.
The states have the right to put any wording in their
resolutions of ratification.
Montana put a time limit in HJR 4 which was ratified
accordingly.
Montana held up her end of the constitutional amendment
process.
Congress should respect our right and our ratification
document which includes a specific time limit.
Congress,; however, did not abide by their end of the
process bécause the extension changes the way our

ratification was written. Montana did include a time

limit in HJIR 4.

Iy '\/‘D

I, along with others, do not like the(%?%} interfering

with states® rights.

Congress is manipulating the constitution, which
includes our state rights.

SJR 12 opposes this # manipulation, that being the
extension.

-

Baseball game: serious matter. Could you see the ‘last
game of the Wrold Series? Let's say the Yankees won but

all of a sudden the Commission on Baseball says there should

dL'/\ Fi l\h‘k A AT h St \L C_\yg C_(,\'{QL‘ Lep
be another game bercausz the Dodgers were—not—givea—ereough

tn oy X u)i_> AR wht Ct%j'tj/‘h L &.‘flv‘3!r"3 cun A
time-to! W{g /show how -good- they were? |

hdic it e — = 1 F 1% Baasd

How about Allydar and Affirmed? After the first race,

people were saying...if the race had been longer Alydar
would have won. Well the races got longer, and Alydar

never caught up. bf“*$nﬂ /“h~
A voter for SJR 12 is a vote for fair play and for
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Supporters of the Equal Righis Amend-
meat, in an effort to. prevent & public ex-
pression of opinion on that issue, bave goae
to the U. S. Supreme Courl in &n effort io
block an ERA referendum in Nevada.

The referendum, scheduled for reat
month, was created by the Kevada
leglslature, which hag not ratified the ERA.
ERA swpoorters fried o convinee the
MNevada Supreme Court that the referea-
dum thould not teke place. They failed.
Now they hove asked Supreme Court
Justice Withmn Rehnyguist to step the vote
o, [xiling that, to forbid the counting of the
vetes until 28ter the legisiature votes g the
arnewdment. .
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with “proof"” of what the ponple want. A
von-binding referendum is wo Mot fa-
terference than Johm ar Joan ¢ Pebltlc but-
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WASHINGTON — Eeosomists In both
hw povernmat ard pepvate gactor hiave
verely Liosn no  wnocrials shont « the
Ltinews ovllodk o8 they &re today. ~ -
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NAME WARD A. SHANAHAN BILL NO. SB 288
301 First National Bank Bldg.

ADDRESS Helena, Montana 59601 DATE February 8, 1979

WHOM DO YOU REPRESENT Business Section, State Bar of Montana

SUPPORT XXXXX OPPOSE AMEND

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Comments: .
The Companion Section of the Corporation Act was inad-

vertently omitted from the bill and should contain the same
language as the first section. Therefore, please amend the
bill as follows:

Page 1 line 5 after 35-1-801 add "and 35-1-802".

Page 1 line 6 after “merger"vadd "and consolidation”.

Page 2 line 8 insert a new "Section 2" as follows:

(1) Any two or more domestic corporations may
consolidate into a new corporation pursuant to a plan
of consolidation approved in the manner provided in
this chapter.

(2) The board of directors of each corporation

- shall, by a resolution adopted by each such board,
approve a plan of consolidation setting forth:

(a) the names of the corporations proposing
to consolidate and the name of the new corporation
into which they propose to consolidate, which is
hereinafter designated as the new corporation;

(b) the terms and conditions of the proposed
consolidation; :

(c) the manner and basis of converting the
shares of each merging corporation into shares or
other securities or obligations of the surviving
corporation or any other corporation or, in whole
or in part, into cash or other property;

(d) with respect to the new corporation, all
of the statements required to be set forth in
articles of incorporation for corporations organ-
ized under this chapter; (e) Such other provisions
with respect to the proposed consolidation:as are
deemed necessary or desiyable.

Business Section
STATE BAR OF MONTANA
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Betty Lee Rabcock

l ' . ( | i ( 0 Madison,

" Helena, Montana

v name is Betty Lee Babcock and I wish to speak in support of Senate Joint Resoluion

l I represent a great many Women and their- -families throughout Montana. I served as the
chairman of the elécted delegates to the International Women's Year in Houston, Texas |
and csince the Conference and the élleged Extension of the Egqual Rights Amendment by tha -
Congress our number of supporters has increased considerably. »

l Wa opposa the action t.aken by' Congress to extend the time limit for Patification unt;Ll
June, 1982. The .very passage of the Extension Bill proves that the ERA Supporters can-—

l not cbtain the necassai‘y ratification of 3 mwore States by the March 22, 19'}9 Dzadline.
The Extension Bill is a confession of FAILURE to win undexr the Rules. Ve object strongly

l to the Feminist Groups who are trying to restructure the American S_ocietiz. )

Arong Liberal PRO-ERA Supporters are the New YorxTimes, Washington News, Detroiﬁ News,
Denver Post and the Washington Post. -All of which, although strongly endorsing the ERA.
l could not endorse the UNFAIR and constitutionlw: questionabie PRO-Extension Positon. N

For Example,_ the Dénver Post in July 20th, 1978 Editorial concluded: ERA will be an

l Honored part of this Constituion if it passes TFairly,but if Congress tries to rig the

. rules in its favor it will dishonor the very tenets qf Democracy' that ERA itself

nshrines.” ‘ ‘ ‘ ,

The same fee'ling has been evidendd by our owvn Montana Editorials. Newspapers which

I were in Supvort of ERA were emphatically opposed to the Extension.

The Moatana Standard in an October 23rd, 1978 Editorial statedand I Quote;

I,"And they tdlk about ‘_ Interference' in Nevada. In Washington, the Supporters did more than.
interfere, they put the fix in, pure and simple." The undemocratic tactics of.the;
' Amendments Supporters contradict their purported concern for Equal Rights.™

Tha Independent Record, August 17th, 1978 in an Editorial against ths Extention concluded;

"ag far as we are concerned, Congress gave the Country Seven Years to approve or reject‘

the Equal Rights Amendment and that is plenty of time. If ‘the Amendment fails to be

Ratified by the Original Desadline, so be it. Enough is ‘Enough. 'Let's hops the Senat2

feels the same way. We're sure a large segement of the population also agrees.

The Daily Interlake of Kalispell stated : (June 21, 1978) "Another Seven Years too liuch

for ERA. As it now stands if Congress adopts the Extension, that would be interference
with States Rights. Assuming an Extension is granted for ERA, depend upon it, there

will be Court Challenges. Seven Years is enough, another seven years would be too mu‘c-h."

en the Fqual Rights Amendment was ratified in Montana in 1974 is seemed clear that

]
g

the seven year limit was a major factor in getting it passed and it was our hope the

fight would be over. And now that the time is near and it appears that we have wom they

C Al

l have changed the Rules. This is extremely UNFAILR,
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)
'T would like to enter in the testimony a telegram from former State Senator David

James. (Read Telegram) Several other Senators who were in the Senate and Participated

o -

in the Debate at that time have echoed his Sentiments. I believe this confirms the fact

that they were of the same opinion.

Senator Sam J. Ervin Jr. in a letter to the House Judicary Committe} on June 12, 1978
said; " At least 28 States describe the Proposed ERA they are Ratifying as one which
shall be valid to all intents and purposes as part of the Constituion when Ratified
by Legislators of 3/4's of the Several States within SEVEN YEARS from the date of it
Submission by the Congress." ‘

Four of those States Ratified without adverting in anyway to the time limit and so it
can be presumed that those who.did include the time limit, did so intentionally. Montana
was one of several States That did. - '

Gentlmen: Montana Ratified the ERA in 1974 upon the condition that thetAménﬁment would

foed

be Ratified by 38 Statazs within Seven years. Why the time Limit?? Because a Constituiona
Amendment must reflect the Will of the people in ali sections or States at relatively

the same period. o k _

Montana, when ratifying this Amendment‘was agreeing that seven years was the period of
time during which the will of the people would be raflected. '

The Congress‘should not be allowed to attempt to change the terms of a LAW-- -or
.Resolution passed by the MONTANA LEGISLATURE.

We ask you to uphold the HONCR, INTEGRITY and the SOVEREIGNTY of the STATE OF MONTANA.
PLEASE Vote in FAVOR of SENATE JOINT RESOLUTION ~12.

Their action is an unprecedented attempt to encroach upon the STATES RIGHTS. I
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Honorable Chairman, Committee: My name is Cheryl Cozzens. I am from

i

Billings and wish to speak in favor of SENATE JOINT RESOLUTION 12.

The opponents of SENATE JOINT RESOLUTION 12 have tried to label this
resolution as a recission bill. This is simply not true. It does not
seek to annul, abrogate, ca&éel or void anything. It does not seek to
overturn or replace HOUSE JOINT RESOLUTION 4 which ratified the ERA. 1In
fact, SENATE JOINT RESOLUTION 12 simply reaffirms the wording of HOUSE
JOINT RESOLUTION 4 which specifically stated that Montana's ratification
was conditioned upon the ratification by three-fourth's of the states
within a seven year time limit from the date of its submission by the
Congress. Whether we take action or not, some constitutional authorities,
like Jules B. Gerard, claim that if 38 states have not approved the pro-
posed ERA by March 22, 1979, Montana and 27 other states will find their
ratification void, as the 43rd lLegislature intended, for it was felt that
seven years was more than ample time to allow for a contemporaneous con-
sideration by the State Legislatures. In fact, up to this time, never has
a constitutional amendment been passed with'%ore than a four year time
limit.

It has been stated by our opponents that this limit can be altered
‘because it is not in the body of the resolution, but simply a preamble.

It was, constitutional law authority, Professor Noel Dowling, who
attempted to clean up the wording of the Constitution by placing the
time limits in the resolution rather than in the body of the amendment.
He explained this change,.which Started with the 23xrd Amendment in the
following words:

The seven year limit is put iﬁ the resolution rather than in

the text of the amendment. There is no doubt about the power
of Congress to putit there; and it will be equally effective.

Lo Al A5
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The usual way, to be sure, has been to write the limitation in
the amendment; but we hope such an unnecessary cluttering up ¢
the Constltutlon can be ended. .

@ -

As stated by Professor Dowling, the time limit is "equally as effec-
tive in the preamble as in the actual text of the Amendment.

What SENATE JOINT RESCRUTION 12 does do is protect the process of
constitutional amendments. It will not prevent any future ‘attempt to

ratify the ERA, provided it is re-submitted and the Federal Government

- - ' - -

upholds the original contract deadline it submitted to the states:. The
states, acting in good faith, have' upheld their part of the contr;act. Itl
is somewhat like an individual making a morgage agreement with a "bank and
failing to get the money by the deadline, so he seeks to extend the tlme
limit w:Lthout approval of the other contracting party, the bank. : It is l
changing the rules in the middle of the game and allowing for. special_‘

interest groups, if they don't like the way the game is going, to feder.—.'

ally: encroach on- the r:.ghts of state legislatures and change the rules.
SENATE JOINT RESOLUTION does not declare Montanans to be opposed to

the concept of ERA. It simply reafflrms that no single polltlcal or moral

issue should be allowed to destroy the constitutional system or amendlng

process as decreed by the highest law of the land. If ERA is st;l.ll a l

P
oo
et

viable issue let's resubmit it again and recommit the states to :S.ts

ratification. To do otherwise would cost us far more than we could ever l

gain. ‘

I, as a citizen of this great state, have elected you to rei:‘f:e.sent me
and to protect my state's rights¢ You have sworn to uphold the Eonstitu-—'
tion and by doing so, the division of powers therein. I implore{&ou to

reaffirm that pledge by voting for SENATE JOINT RESOLUTION 12.
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" COMMENTS ON SENATE JOINT RESOLUTION 12

The Humanist Society of Montana would like to be placed on record
as opposing Senate Joint Resolution 12, This resolution is not an. act
that would clarify the intentions of the 43rd Legislature, rather, it would
recind Montana's ratification of the Equal Rights Ammendment

We believe, as a central value, in the preclousness and dignity of the
ind{vidual. We also believe that without equality under the law that this
cannot become a reality, Until the ERA is ratified and becomes law, women of
this country will not share in the equal protection of their rights and
liberties. Instead, these very tenants of freedom are at the mercy of the
varying whims of legislatures and the Congress.

I would l1like to point out that the twenty-seventh ammendment guarentees
that: '
Equality of rights under the law shall not be denled or
abridged by the United States or any state on account of sex.

Senate Joint Resolution 12 is an attempt to recind the ratification of
this ammendment. It represents a step backward for the people of Montan3, and
is a vote against the people of Montana,

The ERA benefits man as well as women, and means that individuals should
be judged according to their capabilities and abilities, and NOT by their
biology. It does not mean that there will be mandatory unisex restrooms, or
that women will not be able to choose the role in life they want to fulfill,
nor will it mean that women will be drafted for combat duty in the armed
forces.

In closing I would like to remind this committee that voting to recind the
State's ratification of the ERA violates the Montana Constitution, Article IT,
section 4 states:

The dignity of the human being is inviolable. No person
shall be denied the equal protection of the laws. Neither
state, nor any person, firm, corporation, or Iinstitution
shall discriminate against any person in the exercise of ',
his civil or political rights on account of race, color,
sex, culture, social origin or condition, or political or
religious ideas. -

A vote in favor of Senate Joint Resolution 12 is a vote against the Montana
Constitution, a vote against women, and a vote against all citizens of our State.

I urge you to oppose this Resolution.

STAN WALTHALL, FEBRUARY 8, 1979



PROPOSED AMENDMENT XXVII 1

»

House Joint Resolution 208

Proposmg an amendmcnt to fhe (‘onstltutlon of the Umted
States relative to equal rights for men and women,

Resolved by the Senate and Touse of Representatives of the
United States of Amerim in Congress assembled (two-thirds of
‘each House concurring therein), That : ‘

The following article is proposed as an amendment to the
Constitution of the United States, which shall he valid to all intents
and purposes as part of the Constitution when ratified by the legis-
latures of three-fourths of the several States within seven years
from the date of i’;.s submission by the Congress: |

“Seeﬁion 1. Equality of rights under thé law shall not be
denied or abridged by the United States or by any State on account
of sex. )

“Section 2. The Congress shall have the power to enforee, by
appropriate legislation, the provisions of this article.
F g

“Section 3. This amendment shall take effect two years after
the date of ratification.” L

®This Amendment was proposed by Congress on March 22, 1972, when the Senate
passed unamended the resolution adopted Ly the House of Reprc%nhtxves on 0ctober 12,
1971, As of December 1, 1972, 22 States had ratified:

Hawali, March 22, 1972; Declaware, March 23, 1672 ; New Hampshire, March 23, 1972;
Tdaho, March 24, 1972; Iowa, March 24, 1972; Kansas, March 28, 1972; Nebraska, March
29, 1972; Tennessee, April 4, 1972; Alaska, April 5, 1972; Rhode Island, April 14, 1972;
New Jersey, April 17, 1972; Texas, April 19, 1972; Colorado, April 21, ]972; West Virginia,
April 22, 1972; Wisconsin, April 22, 1972; New York, Apsil 23, 1872; Micbigan, May 22,
1972; Maryland, May 26, 1972; Massachusetts, June 21, 1972 Kentucky, June 26, 1972,
Pennsylvanla, September 20, 1972; Catifornia, November 13, 1942.

. 47
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AHA Annual Meeting ) 8 April 1978

RESOLUTION ON ERA.

WHEREAS, the American Humanist Association has long been on record as endorsing
the Equal Rights Amendment; and

WHEREAS, the ratification of the ERA has now been successfully stalemated, sgainst

o
. * 'l
. N . *

the wishes of the American people, by margin votes in three key states; and

WHEREAS, the time limit on ratification, imposed by opponents of the ERA in Congress,
is only months from running out, and if it runs out that would mean introducing the
amendment again in Congress, which took 50 years after it was first introduced to

act on it favorably; and

WHEREAS; equality under the law should be the right of every citizen in a democratic

1

society but has been denied to women for 200 years; therefore
BE IT RESOLVED: that the AHA hereby endorses.H.J. Res. 638, which extends the time
limit for ratification of the Equal Rights Amendment and that the Association
immediately ﬁotify the President and key members of Congress of this action; and
BE IT FURTHER RESOLVED: that ?he AHA joins those organizaltions boycotting States
that have not ratified the ERAjand will not hold Annual meetings or National Board
meetings in unrétified States. This decision . to be conveyed to the
National Organization for Women, ERAmerica, and other groups working for the ERA,
and to the Governors, State'Legislatures, Chambers of Commerce, and Hotel and
Restaurant Associations of unratified States; and

BE IT FURTHER RESOLVED: that despite its boycott of unratified States the American

Humanist Association will continue to encourage and help members and chapters in

unratified States in their efforts toward ratification of the Fqual Rights Amendment,
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Art 11, §2 CONSTITUTION OF MONTANA |

Section 2, Self-government. The people have the exclusive right of
governing themselves as a free, sovereign, and independent state. They
may alter or abolish the constitution and form of government whenever
they deem it necessary. ’

Convention Notes . 'govcrn themselves and to deterinine their
No change except in grammar [Art. III, form of government. ° e
soe, 2], Gives Montununs the right to

Section 3. Inalienable rights. All persons are born free and have
certain inalicnable rights. They include the right to a clean and healthful
environment and the rights of pursuing life’s basie necessitics, enjoying
and defending their lives and liberties, acquiring, possessing and protect-
ing property, and seeking their safety, health and happiness in all lawful

ways. In enjoying these rights, all persons rccognize corresponding re-

sponsibilities.
Compiler's Notes - .
Scction 3 of the Transition Schedule
provides that “rights, procedural or sub-
stuntive, crcated for the first time by
Article II shall be prospective and not
retroactive,”

Convention Notes

Revises 1889 constitution [Art. ITY, see.
3] by adding three rights, relating to en-
vironment, basie neeessities, and health,
The last sentcnee is also new and provides
thut in accepting rights people have ob-

ligations,

Section 4. Individual dignity. The dignity of the human being is
inviolable. No person shall be denied the equal protection of the laws.
Neither the state nor any person, firm, corporation, or institution shall
diseriminate against any person in the cxercise of his civil or political
rights on account of race, color, sex, enlture, social origin or condition,
or political or religious ideas. ‘

Compiler's Notes Cross-References

Section 3 of the Transition Schedule Freedom from discrimination as eivil
provides that “rights, procedural or sub- right, sce. 61-301 et scq.
stantive, created for the first time by Nondiserimination in education, Const.
Article II shall be prospeetive and not  Art. X, sec. 7.
retroactive.”

Convention Notes

New provision prohibiting public and
private discrimination in civil and political
rights.

Section 5. Freedom of religion. The state shall make no law respect-
ing an establishment of religion or prohibiting the free exercise thereof.
Convention Notes ‘ ‘ Cross-References

Revises 1889 constitution [Art. IIT, sec. Schools mnot to instruet in sectarian
4] by using wording of the U.S. consti- docirine, sce. 75-7521.
tution to guarantee free exercise of re-
ligion and prohibit the state from estab-
lishing a religion. -

Section 6. Frecedom of assembly. The people shall have the right
peaceably to assemble, petition for redress or peaccably protest govern-
mental action.

2
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( Febru(" ~y 8, 1979

Members of the Committee, my name is Janet Cornish, 3214 N,
Alabama Street, Butte, and I wish to express my oprosition to Senate
Joint Resolution 12, introduced by Senstor Jack Galt, calling for
the expiration of Montana's ratification of the Equal Rights
Amendment (ERA) on March 23, 1979.

The arguments surrounding the ERA have become stale and pszrhaps
somewhat unconvincing with the passing of time, It has become pass&
to discuss matters of sex discrimination in hiring practices, by
creditors, academic institutions and in the law itself. Some have
become impatient and say that seven years is enough time for
ratification of the ERA. Mr. Galt's resolution reflects that im-
patience,

Yet, the debate over the extension of the ratification period
has served to cloud the essence of the ERA 1tself, which states that
"Equality of rights under the law shall not be denled or abridged
by the United States or by any state on account of sex". The ERA,
if ratified, will guarantee that the protection of our rights as
afforded by the structure of the law shall not be denied to any

person. This does not threaten our basic democratic structure but
rather enhances 1it.

Certain religious tenets concerning the status of women may
conflict with thls basic statement of equality. But our Constitution
has separated religlous doctrine from questions of law in order to
assure that no one religious system will dominate.

And yet the question of equal protection under the law seems to
have been forgotten as we turn to arguments over the time extension
for ratificetion. 1 am forced to recall the many years of strugzle
that Black Americans endured and continue to endure in the name of
equality. It was more that 100 yezrs after the passage of tne 1lhkth
Amendment that a Civil Rights Act was finally apnroved. It was only

1Ll {ears after the Declaration of Independence that women, through
the 19th Amendment, gained the right to vote,

Is this committee to recommend that seven years 1s enough time

to consider a2n amendment which effects more than half of our
population?®

The issue of human rights must not be takxen so lightly, I
encourage the members of this committee to show their continued
support for the ERA and vote against Senate Joint Resolution 12.
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LEAGUE OF WOMEN VOTERS OF MONTANA

8 Februzry 79
SJR 12

If the sponsors of this legislation wished to register their
oppositjon to extension, they could have done so in a far more
direct and simple fashion. Senate Joint Resolution 12 is "cheap"
recission.

By and of itself the extension by Congress has no bearing on
Montana's retification of the Fqual Rights Amendment. Montzna's
ratification was not conditioned on the texﬁfUnited States House
Joint Resolution 208, nor did this state ratify HJR 208 as
claimed in SJR 12 (page 2, line 8), OCnly the courts can decide
whether the extension is legal, which will not happen until the
issue is "ripe", ie. when the required 38 states have ratified.

Stop E.R.A. has camouflaged this recission attempt in legalese
and constitutional gobblygook. Indeed the focus is off the
merits of the Tqual Rights Amendment - merits which have been
recognized and supported by a majority of Montanans for wgver
five years,

Stop E.R.A. speaks of preserving the U.S. Constitution, yet they
oppose granting equal protection under the laws to 51% of the
population., They would even have us believe that the extending
of constitutional rights to individuals - female individuals -
is secondary to and less important than maintaining the rights
of states,

The foundationsbf democracy in the United States are the rights
held by individuals, And that is what America's Constitution and
the ¥qual Rights Amendment are all about.,

The League of Women Voters first supported the ERA in May 1972,
Since then we have reaffirmed our position three times,

The League of Women Voters of Montana with members in Billings,
Liberty County, Great Falls, lMissoula, Miles City, Helena, Boze-
man, Alberton, Lincoln County, Flathead County, Lewistown, Ra-
valli County, and throughout the state urges that SJR 12 be given
a DO NOT pass recommendation.

Margaret S, Davis
917 Harrison
Helena, Montana 59601 ////”
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ERA...the Equal Rights Amendment...is still in status
quo.

The Illinois L\,ﬂSIaLh"e recently defeated a resolution to
ratify the amendment. The score is siill 35 states which
. have approved tie araendamenti....ihree rmore L0 go...three
' states Idaiio, Nebraska and Tennessee nave thought twice
~ ana rescinded their originai ratification.

i That poses a legal proolem...does iLnA have three states
. 10 20...07 six?

The proposed ERA amendnient couw be the 27th in the
United Staies coustituiion, bul the ongina Congressionai -
action is putting the proposal up to tae siates for approval
by three quariers of them, seii-desiruci Marcn 22, 1979,

A House supcoramittee has approved action which could
axend the ZRA aead’ine another seven years. Tie

i proposal faces a tough fight in the full House Judiciary
. Coamnittee and the Sena te “mgm initiate another fiiibuster

Ail i t”x.s is taking place in an eicciion year and it's pretty

ceriain the pressure Wi de on the .clisiators seeking re-
election.

In the past history of this nation morc wiad 6,6J0 amend-
| Taents nave been propused since 179i. Onuy 22 of them have
vezn ceemed of sufficient nationai wmporiance 1o sena
them to the siates. Gf that 22, suosequeﬂtly 16 were
ratifiec quu.C. ‘*eriormd..be by Ie’islatures six amendg-
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(: Febr{h*y 8, 1979

Members of the Committee, my name is Janet Cornish, 3214 N.
Alabama Street, Butte, and I wish to express my onoositlon to Senate
Joint Resolution 12, introduced by Senztor Jack Galt, calling for
the expiration of Montana's ratification of the Equal Rights
Amendment (ERA) on March 23, 1979.

The arguments surrounding the ERA have become stale and parhaps
somewhat unconvincing with the passing of time. It has become pass&
to discuss matters of sex dlscrimination in hirlng practices, by
creditors, academic institutions and in the law itself, Some have
become impatient and say that seven years 1s enough time for
ratification of the ERA. Mr., Galt's resolution reflects that im-
patience,

Yet, the debate over the extension of the ratification period
has served to cloud the essence of the ERA 1tself, which states that
"Equality of rights under the law shall not he denied or abridged
by the United States or by any state on account of sex". The ERA,
if ratified, will guarantee that the protection of our rights as
afforded by the structure of the law shall not be denied to any

person., This does not threaten our basic democratic structure but
rather enhances it,

Certain religious tenets concerning the status of women may
conflict with this basic statement of equality. But our Constitution
has separated religlous doctrine from questions of law in order to
assure that no one religious system will dominate,

And yet the question of equal protection under the law seems to
have been forgotten as we turn to erguments over the time extension
for ratification. I am forced to recall the many years of strugzle
that Black Americans endured and continue to endure in the name of
equality. It was more that 100 years after the passage of the 1hth
Amendmnnt that a Civil Rights Act was finally apnroved. 1t was only

{ears after the Declaration of Independence that women, through
the 9th Amendment, gained the right to vote,

Is this committee to recommend that seven years is enough time
to consider en amendment which effects more than half of our
population?

The 1ssue of human rights must not be taken so lightly. I
encourage the members of this committee to show their continued
supvort for the ERA and vote against Senate Joint Resolution 12.
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MONTANA HOME ECONOMICS ASSOCIATI

POSITTON STATEMENT Ri“GARDING THE EQUAi RIGETS AMENDMENT

As & profession long concerned with the quality of fzrily 1ife and the
well-teing of individuals, the Mortana Home Zconomics Association
strongly suprorts the ratification of the Equal Rights Amendment by
Flontana. We believe the ERL is vitally needed to provide the guidance
and impetus necessary for the eventual achievement of fairness for all,,
Equality must exist iu the attitudes of Americans as well as in the

‘law before it will btecome reality, and we doubt thst attitudes will
.change unless we as a nation have committed ourselves to a policy of
equality, in writing , in our Constitut ion., As home economists,

we do not view ratification of the XRA as a threat to family structure--
on the contrary we see possibilities for improved quality in living as
family members learn, in the sense of fairness , to share responsibilities
and privileges; and to regard each other as having equal stature

with different abilities and potentials. Having interest in and concern
for homemakers , we think they have long been overlooked in their

occup ation., It is time that they be recognized as valuable citizens,
that some worth be placed on their contributions, and that their efforts
be respected as supp ortive of the national economy and the well-being

of most American citizens, young and old. We belicve that in this

time of shortages, women are an untapped resource which we can no

longer afford to underrate, and thst their abilities and decisions
deserve to te percelved as socially worthy by both sexes, Cbviously

8 uch perceptions and attifudes cannot bte legislsted, por would we -

want to do so--~ but they will not develop on their own without legislation
w hich insures equal rights; and such legislation will 1ikely not

develop without the backing of the Corstitution, If 1t does, it will
be costly, lengthy and sporadic, We therefore recommend that SJR 12 not
be passed and that ratification of EEA is the best beginning we have

in long overdue equality.and fairness in the American sense, and

Fl edze our efforts to the ensuing processes necessary to achieve

true justice for all..

Original stalement developed in 1973. Support continued at the 1578
Apgnual Business meeting in Kalispel and reaffirmed their supsert of
this statement on January 29, 1979.
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MONTANA HOME BCONOMICS ASSOCIATI

[Jary

POSITION STATEMENT RiGARDING THE EQUAﬁ RIFETS AMEMDMENT

As & profession long concerned with the quality of fezxily life and the

vell-being of individuals, the Montana Home Zconomics Association

strongly suprorts the ratification of the Equal Rights Amendment by
Montana. We believe the ERA is vitally needed to provide the guidance

and impetus necessary for the eventual achievement of fsirness for all,,.

Equality must exist iu the attitudes of Americans as well as in the

. law before 1t will tecome reality, and we doubt that attitudes will

.change unless ve as a nation have committed ourselves to a policy of
equality, in writing , in our Constitut ion, As home economists,

we do not view ratification of the LRA az a threat to family structure--
on the contrary we see possibilities for improved quality in living as
family members learn, in the sense of fairness , to share responsibilities
and privileges; and to regard each other as having equal stature

with different abilities and potentials. Having interest in and concern
for homemakers , we think they have long been overlooked in their

occup ation, It is time that they be recognized as valuable citizens, ‘
that some worth be placed on their contributiens, and that their efforts

be respected as supp ortive of the national ecoromy and the well-being

of most American citizens, young and old., We believe that in this

time of shortages, women are an untapped resource which we can no

longer afford to underrate, and that their abilities and decisions

deserve to e percelved as soclally worthy by both sexes., Chviously

s uch perceptions and attitudes cannot be legislsted, nnr would we

want to do sow--- but they will 1ot develop on their own without legislation

w hich insures equal rights; snd such legislation will 1ikely not
develop without the hacking of the Constitution, If 1t does, it will

be costly, lengthy and sporadic., We therefore recommend that SJR 12 not

be passed and that ratification of EPA is the best beginning we have

in long overdue equality and fairress in the American serse, and

rl edge our efforts to the ensuing processes necessary Lo achieve

true justice for all.

Original statement developed in 1973, Support continued at the 1978
Anmual Busiress meeting in .Kalispel and reaffirmed their supnort of
this statement con January 29, 1979.
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JEFF M. BINGHAM
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WASHINGTON, D.C. 20510

November 3, 1978

Dear Legislator:

On October 46, 1978, the United States Senate passed H. J. Res.
638, a resolution purporting to extend the period for ratifica-
tion of the Equal Rights Amendment (ERA) until June 30, 1682.
Although there are many questions about the constitutionality of
Congress's action, it is likely that efforts to have state
legisiatures ratify ERA will now continue unabated until mid-
¢82. That is, there will be presumption that H. J. Res. 638 is

& valid legal instrument that has some kind of effect on the
states. Although I confess that I am not convinced of the con-
stitutionality of this measure (not to mention its wiscom)}, I
recognize that those of you in states that have not ratified the
nrozosed amendment will continue to be under intense pressure to
dc so. Under the presumed legality of this measure, states that
nave not yet ratified ERA may continue to do as they have in the
vast, l.e. consider the measure and either ratify it or reject

[ 4
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«

States that have already ratified ERA may also continue to do
what they have in the past, i.e. either continue to support their
wrzior action or rescind. It is true that the effectiveness of
rescission is unknown, but it is also true that the efficacy of
thais extension is unknown. This latter fact did not deter, or
even give pause to, those in Congress who were intent on extend-
ing the deadline and locking in 35 states regardless of those
states' present attitudes. The arguments for rescission are
varticularly important now, because I do not see Low we can
obtain a “"contemporaneous consensus” during & period that will
run for over 1C years unless we allow leglslatures to give or
withdraw their contemporary consenu.

searcher will quickly find that neither the Reconstruction
recedent" nor the Coleman language will bear the burden of
ument that is placed upon them.

The arguments for and against the right of rescission are several
and varied, and they will not be decided in this letter. FHow-
ever, it is a fact that there is no definitive decision of any
triouna¢ (whether the Supreme Court or Congress) on the effec-
tiveness of rescission. The "precedent" of the Fourteenth
Anendnent and the dictum ir Coleman v. Miller are relevant but

th ey certainly do not dispose of the issue; the objective
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have been several excellent analyses of rescission and
r issues. I have found the following particularly helpful:
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S FPebruary. .2 ... 19....74.
MR, cererirnas Presidenis ..
WE, YOUF COMMITIEE O woneeereeveveeeeeaeeeeeeeeeeeerenanenn N RIS Kol 15 o) SOOI
2 S . 2
having had under Consideration .........oooeeeiecineisnincennecanss! SENAUS s Bill No. ....225
Respactfully report as follows: RE1T S TR =1 -+ T & of < ST Bill No‘?}6 ......
DO PASS
) ada.
STATE PUB‘. co. nvara tt R, ‘ LOnSln". .............. Cha|rman .........

Helena, Mont,



............................ Feoruary 8,  .19.73
MR. oo EERSEARRES
We, yOUr COMMITIEE 0N ..ccuviremcinirercrcrnienccrnesisenecannnas TUALELELY oo
having had under consideration ......c.cceeeeeeevcininncecenincnnens T Je T3 of Bill No.....322.
Respactfully report as follows: That...eivveeeecrvesieveesscvieirsenns Senate Bill No.....322
DO PASS .
‘ e
D '\..:/'(«"' .
....................................... e
STATE PUB. CO. Cvoerost+ R, Lengink Chairman.

Hetena, Mont.
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having had under CoONSIAEration .......cv.ceeuervveeeceremeenrireienans! Senate Bill No. ........ 217

Respectfully report as follows: That......cccoceiveiennnd SERAET e Bill No....2 17

STATE PUB. CO. e o b . . . Chairman.
Helena, Mont, Vusenerd D . 54 ir
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MR oo President oo
We, your committee on......ccorevueeennnnnd J udlcj't‘ry .......................................................................................................
having had under consideration ....c...c.co..! e L Bill No..2253 .
/)
Respectfully report as follows: That........... S ETREC e e Bill No..223, ...
introduced bill, be amended as follows:
l1. Page 1, line 24.
Following: “office,”
Insert: “"conviction of”
2And, as so amended,
DQ_PASS
2 A_
_;
TR S et e,
STATE PUB. CO. Eve*o tt R. L(*neg;')}{ Chairman.
Heiena, Mont. I
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o e
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L. Orfield, The Amending of the Federal Constitution (1945);
Corwin & Ramsey, "The Constitutional Law of Constituticneal
Amendment," 26 Notre Dame Lawyer 185 (1952); (Rees) Comment,
"Rescinding Ratification of Proposed Constitutional Amendments--2A
CGuestion for the Court," 37 La. L. Rev. 896 (1977); and Elder,
“Article V, Justiciability, and the Equal Rights Amendment," 31
Oxkl. L. Rev.63 (1978). Of course, other commentators reach other
conclusions--and this amply demonstrates that the gquestion is not
settled.

It will surely be argued that Congress's recent action estab-
lishes some kind of rule or precedent on rescission. But, if our
recent activity establishes anything at all it is that we did not
establish any rule whatsoever on rescission. 1In fact, one of the
strongest arguments used against the rescission amendments was
at adoption of such amendments would establish an unwanted
ecedent and that the 95th Congress had a duty to remain
ral." For eXample, Senator Birch Bayh (D-Indiana), the
nate floor manager of the extension said, "I do not see how the

g ¢t
J oy

S;

rescission effort is going to be blunted in any way by a neutral
action here {[viz., the rejection of my amendment to expressly
authorize rescissions during the effective period of Hd. J. Res.
§38] when it has not been blunted by specific legal advice to the
contrary up to now." The strongest supporters of extension
(without resc1551on) in both the Senate and the House took the
position that rejection of a2 rescission amendment was a "neutral"
vosition.

I have my own views on the advisability of adding the Equal
Rights Amendment to the Constitution, but I do not believe these
views on the merits of the amendment are relevant either to the
issue of extension or ratification. The issue of extension ought
to be decided by reference to neutral principles, which require
all amendments to be considered under the same fair, familiar,
and unchanging rules. The issue of ratification ought to be
decided by the people, speaking through their elected state
representatives, and not by the national legislature which, we
had all thought, had discharged its duty in the amending process
in 1972 when it referred the proposed amendment to the states.

4Any debate on the Equal Rights Amendment in your own legislature
will likely be emotional and divisive, and I extend my best
wishes to you as you attempt to represent your constitutents®
views and express your own judgments on the proposal's merits. I
save enclosed a copy of some of my remarks on rescission, which
you may find of interest.

Sincerely,

(25 Jake Garn
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Senate

TESTIMONY OF SENA'rbR JAKE GARN
Mr. Chalirman:

I appreciate this opportunity to appear.

before you and the distinguished members
of this committee. S. J. Res. 134 raises issues
of overriding Constitutional importance and
I am glad to participate in these hearings
end trust that the witnesses who appear
during the next three days will provide the
best information available on all sides of the
issues. '

This testimony will not be a treatise on
Constitutional law; there are experts
enough on the Constitution who will testify
before this committee or who have appeared
before the House Judiclary Committee. What
this testimony will be is a plea for detached,
objective fairness. My testimony will be
relevant to both the Constitutional ques-
tions and the policy questions, however, be-
cause in areas In which Constitutional
language and history do not evidence a clear
intent then matters of morality, philosophy,
end wise policy are helpful in establishing
what will become precedent and, perhaps,
law.

It is very unfortunate that the issue of

extension is being intertwined with the
merits of the Equal Rights Amendment
(ERA) itself. For example, a recent flyer
printed by the National Organization for
Women (N.O.W.) says, “Opponents have
been using the deadline as a weapon, shift-
ir:ig the dialogue from the merits of the ERA
to the time limit itself.” 1 I have friends who
support ratification of ERA—I do not—but I
hope that those who favor ratification will
be able to detach their views on the amend-
ment’s merits from their views regarding
fair and certain procedures. This distinction
is critical, and it is a distinction that under-
lies much of American law, i.e. we have pub-
lic rules regarding substance and public rules
regarding procedure. We do not change our
procedures to correspond with our views of

Footnotes at end of srticle.

substantive rightness or wrongnéss, wisdom
or folly. We do rot prejudge the merits
of Bn issue before submitting it to the judi-
cial or legislative process and then, if we .
sdjudge the issue as “good” or “bad"”, change
the rules accordingly. Cur judicial EysStem
takes good cases and bad under the same
rules; ofir legislative process requires the
Administration’s bills, and the opposition’s
bills, and conservative snd liberal bills to
succeed or fail according to their merits
without changing the formal process. Of
course, the Administration and the opposi-
tion and others are free to iobby, cajole,
campaign, and twist arms if necessary, but
the formal process remesins unbiased, un-
changed, and—Iideally—even untainted.

T think the merits of ERA must be sep-
arated from the issue . of procedure. Cer-
tainly, because I oppose ERA, by position wiil
be suspect, but I want to assure this com-
mittee and 2all others who read this state-
ment that I will apply the same standard to
all other Constitutional amendments. For
example, I am a cosponsor with Senator Bayh
and others of 8.J. Res. 1, a proposed Consti-

“tutional amendment to provide for the di-

rect election of the President, and if S.J.
Res. 1 is ever placed in a position similar to
that now faced by ERA my position would
be the same. My position will be exactly the
same with respect to S.J. Res. 14 and 15,
the two proposed Constitutional amend-
ments which I have introduced dealing with
abortion. I fell very, very strongly about
the need for these amendments because [
believe abortion is a cancer growing in the
body politic the like of which has not flared
in this country since Dred Scott. but I would
not change the process of amendment to
favor these emendments. I think the abor-
tion amendments are critical and urgent; 1
think for every day of delay in referring and
ratifying these amendments we consent to
our own Slaughter of the Innocents, but I
am not willing to substitute my judgment
for the judgment of the Congress and the



various state legislatures, nor em I willing
to. ekew the process to favor my own sub-
stantive views. This being my view, I can
no more justify an extension of the dead-
line for ERA ratification because there can
be “No time limit on equality” than I could
justify e change of rules for the abortion
amendments because “It is time for the
kiliing to stop.” This sloganeering is not the
way in which to settle important Consti-
tutional and policy questions. ,

Mr. Chairman, as I said at the beginning

of my remarks, my plea is for detached, ob-

jective fairness. In this regard I believe it

is important to remind the Senate of ean .

earlier, analogous situation because I be-
lieve we can learn valuable iessons from the
experience of the 92nd Congress. In late
1971 the Senate took up and passed S. 215,
the Federal Constitutional Convention Pro-
" cedures. Act. The bill was designed to pro-
vide guidelines for what we might call the
second track of Article V of the Constitution.

The first track is the traditional method
of amending the Constitution, i.e. the Con-
gress, by two-thirds vote of each house, re-
fers smendments to the states which are
valid as part of the Constitution when rati-
fied by the legislatures of three-fourths of
the states (or by state conventions). The
second track
method to which the 1971 bill addressed it~
self, is the convention method, l.e. the
method by which two-thirds of the state
legislatures may petition the Congress for
the convening of & Constitutional conven-
tion, and the proposals of the convention
gre then referred to the state legislatures
for ratification. Second track emendments
also require three-fourths of the state leg-
islatures to ratify before they become part
of the Constitution. »

Both tracks are fully authorized under
Article V, although the second track has
never been used for the edoption of sn
emendment. Nevertheless, &5 of 1871 the
states had made over 250 applications to Con-

svstem, and the amending

( 2
for the utilization of a fully legitlmate snd
parellel (i.e. parsllel to the traditional
method) method of amendment, and thet the
‘reason and logic of the Federal Constitutionsl
Convention Procedures Act are applicabie, by
enalogy, to first track questions, such as
that preserted in the ERA extension case.

Perhaps the first thing to note about the
1971 act 18 that it was debated, and passed
‘unanimoysly, without the heat and pressure
‘that occurs when such debate takes place at
'& time when a particular amendment is pend-
ing. Naturally, the constituency of any pend-
“ing amendment (and their opponents) made
-calm reflection dificult. This fact, which is all
. %oo self-evident now, was foreseen by the Ju-
diciary Committe in 1971:

The commitee urges passage of this bill
now in order to avoid what might well be an
unseemly and chaotic imbroglio if the ques-
tion of procedure were to arise simulta-
neously with the presentation of a substan-
tive issue by two-thirds of the State legisla-
tures. Should article V be invoked in the ab-
sence of this legislation, 1t is not improbable
that the country will be faced with a con-
stitutional crisis the dimensions of which
have rarely been matched in our history.*

Similar sentiment was spoken on the Sen-
ate floor when the bill was being debated. For
exaniple, the Chairman of this subcommit-
tee, Mr. Bayh, made the following statement:

“I think it is vitally needed legislation. I
say let us act now. Let us not walt until a
constitutional crisis presents itself, when we
may not be able to deal dispassionately and
with wisdom with such an important matter
as amending the Constitution of the United
States.” s

And a few minutes later, the then-junior
Senator from Indlans repeated his hope for
decisions made in a calm atmosphere:

“I agree with Senator Ervin that the ground
rules for a constitutional convention ought—
if at all possible—to be established hefore &
convention is called to deal with a specific
‘topic, lest views on the substantive issues

gress for the covening of & Constitutional color what should be neutral decistons about
convention.? The most serious applications ifair procedures. Let us set the ground rules
for a convention (judging from the number'in advance, at a time when we can agree cb-
of states which made petitions) included Jectively on what they should be. I also agree
such diverse causes &s direct election of U.S. that we ought to take the middle ground in
senators, prohibition of polygamy, limita- Traming such a bill—avoiding both those
tion of federal taxing power, reapportion- Procedures which make constitutional
ent, d revenue sharing.
mThe aejlzzpress purpose of %he 1971 Senate bil} needed reform altogether.” o
was “to provide the procedural machinery We can see, then, the stress that was
necessary to efflectuate that part of article V placed on the issue of calm and objective re-
of the Constitution of the United States flection in 1971. However, the difference be-
shich suthorizes a convention called by the tween the 92nd Congress and the 95th Con-
States to propose specific amendments to the gress is not that they desired objectivity

Constitution.” 3T want to emphasize that the more, but that they operated in a climate in’

bill was intended to establish the machinery which it was possible. Surely every member

change too easy and those which stifle
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of this committes and every witness want to two-thirds of the Stztes has been met and
take an objective look at this issue (and Ithe amendment machinery is set in motion,
gome may even claim to do so), but I am these considerations no longer hold, and
gfrald we sre too close to the emotionsalism irescission is no longer possible. On the basis
and pressures that swrround the substance | of the same reasoninyg, ¢ State should be per-

(

of ERA. If T am right, then we can learn a
great deai ebout what a truly objective anal-
yais wou.d produce by siudying the argu-
ments anG conclusiong of the $2nd Congress.

The 9Z.d Congress, in the Federal Con-
stitutions! Convention Procedures Act, dealt
with three issues that are relevent to the bill
at hand. T1:2se three issues are resclssion, the
value of simple majority rule contrasted with
supermajority rule, end timeliness of Con-
stitutional petitlons. Let me deal with these
issues in order.

The Federal Constitutional Conventlon
Procedures Act (the Act) specifically author-
ized rescission. Section 13 of the Act was as
follows:

Sec. 13. (a) Any State may rescind its rati-
fication of & proposed amendment by the

same processes by which it ratified the pro- |

posed amendment, except that no State may
rescind when there are existing valid rati-
fications of such amendment by three-
fourths of the States.

{b)y Any State may ratify a proposed
amendment even though it previously may
have rejected the same proposal.

(c) {(precludes judicial review and allows
Congress to be the sole judge concerning
ratifization and rescission.) 7

e report of the Judiciary Committee
gave the reasoning for this provision, and I
guote the entire section of the commlittee
report entitled “Rescission of Applications
and Ratifications”:

The question of whether a State may
rescind an application once made has not
been decided by any precedent, nor is there
any authority on the question. It is one for
Congress to answer. (Note that this state-
ment deals with an application of a state for
a Constitutional convention.) Congress pre-
viously has taken the position that having
once ratified an amendment, a State msy not
rescind.

The committee is of the view that the
former ratification rule should not con-
trol this question and, further, should be
changed with respect to ratifications. Since
a two-thirds consensus among the States
in a given period of time is necessary to
call a convention, obviously the fact that
8 State has changed its mind is pertinent-
An application is not a final action. It
merely registers the State’s views. A State Is
always free, of course, to refect a proposed
amendment. On these grounds, it is best to
provids for rescission. Of course, once the
constitutional requirement of petitions from

mitted to retract its ratification, or to retify
; ¢ proposed amendment it previously rejected.
}Of couree, once the smendment is part of
{ the Constitution this power does not exist.
- (Emphsasis added.)
|t It seems to me that the Judiciary Commit-
:tee, In & time of calm analysis, adopted the
fairest possible prccedure. States that had
once rejected an amendment would be free
to change their mind and later ratify: those
that had once ratified would be free to recon-
sider and, If desired, rescind the earlier
action. Mo state would be irrevocably bound
by its earlier decision until the Constitu-
tionul (or, In the case of applications for &
convention, statutory) standard of three-
fourths (two-thirds for applications) bhad
been reached.

The standard contained in the Act was an
attempt to codify fair play. It was sn at-
|tempt to ensure that the debate continued
full and healthy within each state for the
entire time authorized. We are hearing sa
‘great deal about the need to *continue de-
‘bate on a viable issue,” but the fact remsains
ithat under the Constitutional scheme set
Torth by opponents of rescission the debate
jmay continue only in those states which
have not yet ratified the prending smend-
-ment. Persons living in states that hsave
‘ratified the amendment must content them-~
selves with writing letters to the editor.
'Why don't we adopt & method of smend-
raent in which proponents and opponents
of 8 proposed amendment may continue to
Jparticipate in the active, meaningful debate
until the amendment is ratified by the Con-
stitutional three-fourths of the states? As
N.O.W. says, “The issue (in this case, of
ratifying the ERA) continues to be one of
pressing concern, and the debate is, if any-
thing, livelier than it was when the ERA was
Jntroduced in 1872.°°® This statement may
be true, but if the issue continues to *press”
us into debate even “livelier” than before,
why not permit opponents in the ratified
states to participate? It is not the advocates
of rescission who wish to cutoff debate, it
is the opponents because for them the debate
may only continue in those states they have
not yet won. In short, they say, ERA is an
issue in cnly 15 states. Those of us who be-
lieve rescission is eminently just, want the
debate to continue not only in the 15 states
that have not ratified, but also in the four
states that have rescinded and the 31 states
that have ratified but have not rescinded;
Are we now to prohibit continued debate?
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If 80, we abandon a lofty principle adopted | 6f cur ecllengues of the wisddm of a cowse of
by the Senate in 1971 during a period of ection. Article Ve requirement gusranteszs.

studied consideration of Constitutional thst & decislve majority of the members cf
principles for a position that Is tainted with| not one but two deliberative bodies agree
prejudice and which is adopted under In-|}trat the amendment is the wisest means of
tense political pressure. i dealing with a fundamental national prob-

The second issue raised in the Fedral Con~ i lern, and that they come to that agreement
stitutionel Convention Procedures Act -i3|beiore the amendment is submitted to the
Liat of simple majority versus supermsajog. 1 States. We should require that the conven-
ity. The issue in the Act Is not idéntical §F!tioR act through the same decisive majority
the iscue being considered today by thiy of its delegates. Only if such a brosd con-
committee, but it is analogous and ‘1t should Sensus isreached at the time the amendment
control unless substantial objections are is drafted—a time when viable alternative
raised egainst it. I hold thet it should con. gamendments are still under consideration—

trol.

Section 10 of the Act, as reported from
committee, provided thet once a Constitu-
tional convention had been convened (on
the application of two-thirds of the states)
then amendments could be proposed by a
simple majority of the delegates. This posi-

tion was defended by Senator Ervin who -

claimed that the supermajorities necessary
to call the convention (two-thirds of the
states) and ratify proposed amendments
(three-fourths of the states) provided suf-
ficient guarantee ggainst unwise amend-
ments and therefore the Act should follow
the precedent of the Philadelphia Conven-
tion at which s simple majority vote carried
2 motion. This view was opposed however
by those wheo claimed that since the con-

vention was, in & sense, operating as Con-

gress does when it debates and refers an
amendment that the convention should op-
erate under & two-thirds requirement as the
Congress does on Constitutional amend-
ments. The opposition was led by the junior
Senator from Indiera, Senator Bayh, wha
proposed and maanaged the samendment
which changed the bare majority require-
ment to a two-thirds requirement. The Bayh

Amendment (Number 450) was adopted 45
to 3910

. can we be confident that there is widespread
lagreement that the specific language cof the
,amendment proposed best fulfills its purpose.
By allowing a bare majority of the conven-
tion to propose an amandment, the bill opens
the door to the submission of a proliferation
of amendments to the States.

It is true that three-quarters of the States
must ratify any proposed amendment. But
‘during ratification the States cannot meake
any changes in the proposal. It is presented
to them in final form on & take it or leave it
basis. In each State, only a majority of the
legislature neced be convinced that the partie-
ular amendment proposed is better than no
ramendment at ell. Ratification, therefore, Is
.siniply not a substitute for the reasoned
‘deliberation and the buliding of a substan-
itlal consensus which ought to precede the
; proposal of change in the basic framework of
;our political system. It is for this reason, we
.feel, that the founding fathers wisely re-
iquired in Article V a two-thirds vote by each
' House before the Congress could propose an
'amendment, even though such an amend-
'ment, too, must subsequently be ratified by
‘three-quaiters of the States. Our own con-

!stitutional history demonstrates this prin-

1

‘ciple. Since 1927, 28 constitutional amend-
iments have been voted on by one or both

Houses of Congress. Of those debated, only 7

Senator Bayh’s arguments can be summed | finally won support from enough members of

up best by citing the ‘“‘Separate Views of Congress to be proposed to the States. But of
Messrs. Bayh, Burdick, Hart, Kennedy, andthose 7, not one was rejected by the States.
Tunney” in the Senate report. Those inter-!In fact, since 1789 only & proposed emend-

ested in the Senator’s floor statements, and! ments—two of them part of the original Bill
his references to several excellent authorities, !

may refer to the Record.® The relevant part.

of the “Separate Views” follows:
Secticit 10, which permits the convention

to propese amendments by a bare majority:
vote should be amended to require a two-‘:
thirds majority. As presently written, it un--

dermines the traditional safeguard which has
protected the integrity of the Consticution

since 1789. That safeguard, of course, is Arti-.

cle V's requirement that amendments be pro-
posed by two-thirds of the Congress. All Sen-
ators know very well the difference between
perstading half snd persuading two-thirds

of Rights—have been rejected by the States.

For these reasons, proposals should be sent
.to the States for ratificatlon only if approved
. by two-thirds of the delegates to the conven-
tion.t?

There are, as I sald, differences between the
situation addressed by Senators Bayh, Bur-
dick, Hart, Kennedy, and Tunney and the
present situation. But it seems to me that
anyone reading the views of these distin-
guished Senators with an open mind will be
impressed with the emphasis that was placed’
on. a supermajority. The majority of the Sen-
ate was certainly impressed because 1t passed

~~
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the Bayh supexmsg jority gmendment on a
to 39 roll call votes. The votes of Senators
who are members of the §5th Congress on the
Bayh Amendment are shown In Appendix A.:

1 concede that the issues are not identical,
but issues seldom ere. I must say that the
Bayn Amendment provides greatly needed
Lelp In assessing the current situation and
that it should give pause to anyone who
guickly concludes that an extension of & rat-
ification deadlne can be agreed to by &
simple majority of the Senate and House.,
The Views and floor statements are replete
with references to the necessity of a super-:
majority. And note that the supermajority i
requirement was placed in the Act at thisz
point: after two-thirds of the Staies had:
petitioned for a convention and before it is.

known whether the states will assent to the'l

This languege has been helpful to me :
I trust that 1t will be as helpful to thos g
82y “No time limit on equality” or who pfes’s
for & 14 year (unless their amendment re-
mains unratified at the end of that time
geriod) ratification deadline or who believe
that the number of years that the emend-
.ment remained pending before Congress be-
fore being referred is somehow relevent to the
questfon of contemporaneity and a reason-
able ratification period.

The same Senators who opposed the sim-
ple majority vote in convention also opposed
the 7 year deadline during which g state’s
convention call would remain valid. In the
game Separate Views cited above, Senstors
Eeyh, Burdick, Hart, Kennedy and Tunney
had this to say about the 7 year deadline:
emphasize that they were addressing

specific amendment referred from the con- themselves to the period during which =
vention to the states. In the present case, It convention call would remain contemporane-
is being proposed by some than an extension  0US and valid, not the period during which
can be granted after two-thirds of each house (an amendment which had been referred to

have referred an amendment to the states,;
and after the states have had seven years in;
which to act. It is my opinion that those who
supported the Bayh Amendment in 1971 have
.established a standard for extension that, at
a minimum, requires a two-thirds vote of
each house,

Finally, the Federal Constitutionel Con-

vention Procedures Act provides some guid-
ance on the issue of timeliness. The Act a3
reported from committee provided that both
applications for convention and referred
amendments would remain timely for seven
years. The report stated:

Article V is silent on the question of how
long a proposed amendment should remain
available for ratification or rejection by the
States. It is likewise silent on the question
of how long applications for a convention
should remain valid. There is general agree-
ment that, to be meaningful, applications
for a constitutional convention to propose
an amendment on a single subject should be
a contemporaneous recognition by the States
of the need for solution of & constitutional
proi€em. There 1Is some difference of opinion
about the time period that is an appropri-
ate measure of this contemporaneity, In the
recent past, in making provision for the rat-
ification of amendments proposed by Con-
gress, 7 years has been specified as the ap-
propriate time period within which ratifica-
tion should take place. The biil provides that
the same period—7 years—shall be the valid
period. A shorter time, for instance 1 or 2
years, would not afford the States adequate
time for debate and deliberation on so funda-
mental a questicn as a proposed constitu-
tional amendment. On the other hand, 2
much longer time, say 15 years, would not
satisfy the reasoned desire for consensus.?

the states could remain pending.
We believe that a State’s call for a con-

,venticn should not remain effective for seven

years, as section 5 of the bill now provides.
The call for a convention, as Professor Paul
A. Freund has sald, should reflect “a con-
temporaneously felt need.” Of course.
enough time must be provided to give the

. State Legislatures an opportunity to con-

sider joining the request. However, in our
view, four years would be = sufficient length
of time. The vast majority of the legisia-
tures—33 at latest count-—mow meet an-
nually. Even the 17 legislatures which meet
only in alternate years would have two ses-
sions in which to act. 1

Senator Bayh introduced an amendment to
change the convention-call rule from 7 years
to 4 (Amendment No. 451 15) , but he never
cglled it up.®* “I would have preferred =
shorter period of time than 7 years,” said
Eenator Bayh, “so that if something is great-
ly concerning the country, it can be dealt
with quickly.” However, because the Senate
had accepted Senator Bayh's earlier amend-
ment and because the House had not vet
considered the measure he did not call up his®
second amendment. '

Mr. Chairman, the language of the Federal
Constitutional Convention Procedures Act
1tself, its report, and its debate can serve as
excellent guldes for the current debate. I
think the Act was & reasonabie and reasoned
plece of legislation that was debated, amend~
ed, and passed during a time of Constitu-

tional calm. Cur present circumstances are
not so peaceful—we are under extreme pres-
sure to cdo that which iz politically expe-

. dient. My fear is that our present tendency is

to respond to the pressure and heai and I
am afraid that by doing so we will warp neu-
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trel principles that were shaped during e

time of calm analysis and which shouid re-

malx sirong, straight, and sure.””

AMENDING THE CONSTITUGTICN ACCORDIMG TO
GALLUP AND EARRIS

Mr. Chairman, before I conclude my re-
marks and msake my recommendstion for
resolution of the problem, let me address one
other aspect of the Issue. This agpect con-
cerns the #ise of polling percentages &s an
argument for this or that option. An exams-
ple of this is N.O.W.'s statement that “All
reputsble polls indicate that the vast ma-
jority of Americans, including those in the
unratified states, want the ERA.”

It i1s true that the polls show wide sup-
aort for ERA retification. On July 17, 1878,
Louis Harris wrote, “After & two-year period
of sericus erosion, support for passage of
the Equzl Rights Amendment to the Con-
stitution has now risen tc 55-38 percent, up
from 51-34 percent bzck in January,”?®
George Galiup’s July, 1878, poll showed an
even wider margin.® Geallup shows support
for extension equelly divided; Earris shows
a majority favoring extersion. This, ¢f course,
is interesting information and any politician
worth his salt wiil pay attenticn to the num-
bers, but if these numbers have any rele-
vance to the formal process of amending the
United States Constitution it is not ciear.
Article V is explicit about the manner of
ratification: after two-thirds of each house
of Congress have passed 8 proposed amend-
ment it is referred to the states, and the
proposal becomes a part of ths Constitution
only when ratified by three-fourths of the
state legisletures. The polls are relevant
to this extent: if that many people want

ERA ratified they should see that thelr state’

legislators vote for it and, if they do not, they
have the option of replacing them with men
snd women who will do a better job of rep-
resenting the people’s views.

There are, then, the secif-evident probh-
lems of conducting public policy according
to the polls, but there are also polls which
complicate what we are led to belleve iz a
two-to-one mandate for ERA. For example,
the Committee on the Sitatus of Women com-
nissioned & poll by Decision Making In-
formation of California which showed that
by & margin of 61-35 percent the American
people opposed sending draft-age women
into combat; by a margin of €5-23 percent
they objected to transferring final power over
marriage, divorce and child custody from
the states to the federal government; by &
margin of 5144 percent they opposed mak-
ing all school and college activities coeduca-
tional; and by a margin of 66-23 they op-
posed giving homosezuals the right to marry
aund teach in schools. Additional informa-

( "

tion on the survey, Including the exact:
questions easked, appears in Appendiz B.

I em well aware that the questions esked by
Decision Msaking Information are very con-
troversial In end of themselves. There is
considerable debate about the efect of ERA
onr laws relating to horoosexusls, Some be-
Heve that ERA wlill have no effiect on such
laws; others belleve thet lsws making dis-
tinctions on what has become known as
“sexual preference” will violate the express
provisions of the Amendmsnt, and others
belleve that the whole lssue of homosexual
,rights end ERA is a bugaboo and irrelevant.
For these reasons, we have state leglslators
making decisions based on the best informa-
“tion avallable to them. They c¢an determine
‘for themselves whether ERA will affect homo-
' sexual rights; they can decide ebout women,
 the draft, and their constituents’ views; and
they can make the other judgments that are
implicit in any legisiative decision but which
are of extraordinary importance in any de-
cision regarding an amendment to the fed-
eral Constitution. _

Of course, Congress needs to be careful
about playing this polling game. If we are
going to make Constitutional decisions on
the basis of the polls, we had better prepare
to move in several areas, and do it quickly.
A recent listing of Senate Joint Resolu-
tions to amend the Constitution  shows the
following:

Six joint resclutions
‘budget; #

i Four Joint resolutions to restrict the terms
;of office of the President, Senators, and
i Members of Congress;

Two jolnt resolutions ecslling for a change
in the electoral enllege;* and one joint reso-
‘lution which would establish & mneational
referendum.=®

We could ignore these resolutions (as we
probably wili, except for the change in the
electoral college) with Impunity if it were
-not for the polls, which show support for all
of these mesasures.® My point, of course, is
that you will not see the United States Sen-
-ate running off to enshrine polled percentages

n the Constitution. We are & long way from
‘& balanced budget emendment, a restricted
term amendment, and en initiative smend-
ment. Why? Because we do not amend the
.Constitution according to Gallup sand Harris.
Naturally we all know this about balanced
‘budgets and restricted terms and national
initiatives; my hope is that our knowledge
is as sure in regard to ERA.

RECOMMENDATION

v Mr. Chairman, I believe the best way for
‘this cominittee to act 1s toc report s joint
'resolution_ to the floor that is identicai to

to balance the
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Fouse Joint Resolution 202, the original res-
cluticn contsining the Equsel Rights Amend-
ment which was referred to the states on
}March 22, 1972, with one eddition. The eddl-
tion would permit states to rescind during
the ratification pericd under the same condi-
tions which were expressed In the 1871 Act.

If this is done, I will not propose or support
any amendments to the resolution itself, ie.
I will neither propose nor support eny
aemendments dealing with busging, school
prayer, abortion, balanced budget, end so on.

(
7

Part 2). Prepared by the Con = -
search Service, Librery of C‘cngz'gcz;sz,s.:i(mal Re

2 8.J. Bes, 2, 28, 50, 51, 53, 65.

® 8.J. Res. 29, 28, 27, 28.

#8.J.Res. 1and 8.

®S5.J. Res. 67.

% The headlines of some of ths polls are
descriptive: “Huge Majority Backs Carter
Goal of s Balanced Budget,” The Gzallup
Poll, August 28, 1977. “Public to Congresg—
Retire the Electoral College,” The Gallup
Pcll, February 10, 1977. “Majority of Voters

£lso T vill use what influence I have to see! DOW Favor Limit on Terms of Senators, Rep-
that my colleagues do not propose or support’ resentetives,” The Gallup Poll, December

such smendments.

If a resolution reaches the fioor and it does’

not have the above elements, I will have seri-
ous reservations about it and will support
amandments designed to protect what I un-
derstand to be the integrity of the amending
process. If these kinds of emendments are not |
successful then I belleve it 13 my duty to;
support those efforts, under the rules of the-
Senate, which wiil provide for & thorough
Cebate of the many issues surrounding ex- |
tension. :
' FOOTNOTES

1 Flyer printed by INational Organization'
for Women, dated July 10, 1978 sud entitled’
“National I.obby Day.” (Hereinafter, N.Q.W.
fiyer.)

2 See, table of “State Applications Celling
for Convention to Propose Constitutionai
Amendments from 1787 to September 1971 by
Subject Matter” in 117 Cong. Rec. 387564
(1971} (remasarks of Senator Ervinj.

38, Rep. No. 92-336, 92d Cong., 1st Sess. 1
(18715.

s1d. at 2.

4, 1877. “Nationel Initlative Process Favored

?g 577% of Voters,” The Gallup Poll, May 14,
78.

APPENDIX A

Members of the 95th Congress who voted
on 8. 215, the Federal Constitutional Conven-
tion Procedures Act, end the Bayh smend-
ment (No. 450) In the 92nd Congress:

Senator, Bayh amendment, and final pas-
sage (8. 215): -

Baker, no, yes.

‘Bayh, yes, ves.

Bellmon, n.v., yes.

Bentzen, yes, yes.

Brooke, yes, yes.

Burdick, yes, yes.

Byrd, Va., n.v., z.v.

Byrd, W. Va,, no, yes.

Cannon, yes, yes. -

Case, yes, yes.

Chiles, no, yes.

Church, yes, yea.

Cranston, yes, yes.

Curtiz, n.v., eunounced against, n.v., an-

5117 Cong. Rec. 36761 (1971) (remarks of - Tiounced for.

Senator Bayh).

eId. '

" The Act is printed at 117 Cong. Rec. 36806 .
(1971).

¢S Bep. at 14, supra note 3.

* N.OW. fiyer.

e The vote is found at 117 Cong. Rec. 38770
(i971). o {

suator Bayh’s remarks appear at 117
. Rec. 36760-36770 (1571).
. PRep.at 18, supra note 3.

wId.at 11.

i Id. at 19.

5117 Cong. Rec. 36760 (1971).

" Id. at 36803.

7 An identical Act was passed by voice vote
in the 93rd Congress on July 9, 1973. 118
Cong. Rec. 22731 (1973).

*N.OW. Flyer.

" The Harris Survey, July 17, 1978.

< The Gallup Poll, July 16, 19738.

= Digest of Public General Bills and Reso-
lutions, 95th Cong., 1st Sess. {(Final Issue,

- e —

it

s
Cong
S

Dole, no, yes.
Ezgleton, yes, yes.
Goldwater, no, yes.
Gravel, n.v., n.v., announced for.
Griffin. yes, yes.
Hansen, no. yes.
Hatfield Mark, no, yes.
Hollings, no, yaa.
Incuye, yes, yee.
Jackson, yes, yes.
Javits, yes, yes.
Kennedy, yes, n.v.*
Long, no, n.v.
Magnuson, yes, yes.
Mathies, n.v., n.v.
McGovern, yes, Fes.
MclIntyre, yes, yes,
Muskie, yes, yes.
Nelson, yes, yes.
Packwood, n.v., n.v.
Pearson, yes, yes.
Pell, n.v, n.v.
Percy. yes, yes.
Proxmire, yes, yes,.
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Esndolph, yes, yes. & I the I 1t homoeesy
Ribicoff, n.v,, n.v., announced 1¢2. e &h{e ﬁg@m% and t:ii;i 11;
Eoth, no, yes. schoolg, would you faver or oppose the Enqusl
Schweiker, yes, yes. ' Righta Armendment?
Sparkman, no, yes. - Percent
Stafford, y2s, yes. . pa,vm- ___________ “oa
 Stennis,mo,yes. . e €6
Stevens, yes, yes 1"»’05 sure ™
g?venso@xe} X 328 yif‘ \ 'This national probability survey wes con-
Thurmond, ng, yes. .. E ‘ducted between Msrch 26 end April 8, 1977,
Tower, n.v, snnounced egalnst, n.v., &n- ;bY Declefon Msking Informetion of Ssuta
nounced for. 'Ana, Celifornia. The study contalns the re-
Welcker, no, yes. : Bulta of 1,201 telephone Interviews with
Williams, yes, yes. ) '8511“8 (18 years and over) within the con-
Young, no, yes. ‘tinental United States. The gample was drawn
Total, 53. jfrom the universe of households with tele-
T IR ,phones. All forty-elght states were included

In the randomly seiected sample. In general,

Ken 3 T .random samples such as this yleld results
S; ucegzgr eﬁgm?csgafgrzorﬁ@ poll for.” 'projectable to the entire unlvy;rse of the
Congross, 1st Session (1971y Tltmac 82nd * gqult population in the United States within
) p. 41-S. +2.9 percentage points in 95 out of 100 cases.
. Any release to the public of these results
APPENDIX B should include sll o? the sbove reporting
REsSULTS OF NATIONAL SURVEY: EQUAL ‘minims, along with the exac‘t wording of the
RIGHTS AMENDMEMNT—RELATED QUESTIONE questions asked.

I'd like to now talk for a minute or two
sbout a proposed amendment to the United
States Constitution called the Equal Rights
Amendment or ERA. It reads as follows:
“Equality of rights under the law shall not
be denied or abridged by the United States
or by any State on account of sex.” Some fa-
vor it while others oppose it, but for different
reasons.

1. If the ERA means that if a war were to
occur, draft age women will be sent into
military combat just like men, would you
favor or oppose the Equal Rights Amend-
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ment?

Percent
PVOL o o e —————————— 35
OPPOSE — e ce e e 61
NOL SUIC c e e m 4

2. If the ERA means that fingl power over
marrisge, divorce and child custoedy will be
transferred from the States to the federal
government, would you favor or oppose the
Equsl Rights Amendment?

Percent
FovVOr v —————————— 23
OPPOSE et 65
NGEL EUF€ oo ereem e m e ———— e e 12

3. If the ERA means that every school and
college, including all their activities, must be
coed, would you favor or oppose the Equal
Rights Amendment?

Percent
FavVOL o o e —m—————————— 44
OPPOSE e 61

NOL SUIC ce e e e — ;e ————— 5



STATENENT OF a4 J. EXVIN, Jr., FOxMIR UNITZID STATES SENATOR
SRCY NORTE CARCLINA, 2:7CRE THm SUBCOMCITTEL N T2 CONSTITULLON
OF T SENATE COQIITTED ON THZ JSUDICIARY CONCERWING TZE POWIR
C7 CONGRESS TO. EXTEND TEE DBADLINE FOR RATIFICATION OF T=Z

JHULL RIGHTS AMENDNENT

Waea it suomitted the Equal Rights Amendment to the stvates for
ratification or rejection om March 22, 1972, Congress resoived that the
proposed amendment should become & partc of tae Comstitution if ratifiea by
waree-fourtns of the states within seven years from the date of its susmissioa

The Subcommitiee is coasidering S. J. Res. 134, which was introducec
in the Senate by Senator Birch Bayh and others and which undertakes to extend
wne Geaceine for ratifying the Equal Rights Anendment en additional seven years.

Apart from such matters as the fairness of changing the rules of the
geme in tihe ninth inning, S. J. Res. 134 presents to this Suvcommittee aad
the Congress tne serious constitutional questi n as to whether Congress has
tae power To extend the deadline for ratifying the Equal Rignts Amendmenc.

How Constitution Is To Be Interpreied

Before elaborating my abiding conviction that the Constituticn cdeni. .
to Congress the power to 4o so, I wish to state how I velieve the Constitot..
15 ©o be interpreted.

I am not numbered amoag the legal activists who interpret tace loa-
svitution to mean waat iU would have sald if tney instead of the Founcioo ‘
faiaers ned written It.

Jn the contrary, I ovelileve thne Coastitution 1s To o0& interprooed
wne manner deseribed by America’s 4re&test(jurig: of all time; Chiel Faowuws:.

Joan Marsia.., in his femous opinion ir Gibbons v. Ogden, {1824, § Wheat _

»

W3S, 9 L.Ec. 23, 6E. I cuove his words
“Ar men wiuse lntentions rejuire Lo sonzzalzent Jenerally el o
“ae WOrds wWo.lh mMOsT -irect.)y &aua @otly exmress w.oe ideas they ilatend o
Tonoanllgate .o patriots weo framed cur Llastitution; and Lae nellis
7.0 2ad0nTa L LT,TUST L WnGerstood Lo have enpnooy- o words i taeir natural
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selse, an. Lo have i.LLnaes what ney nave sald

ronvey,
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- 3u.Omll TLE DTODCsaL @mLORLen L D. o Acd. 235 20 WALWIS Ta Tuvaweica

LU 5€VeEIlea IEASONL, WiLLCL - SL2LL enunerate.



1. Congress has 1O TOWers excedvt those granted to it by the Con-

a _

scitution either in express words or by necessary impiication from express

words. Since Article V, which governs its actions in proposing amendments,

Goces not expressly or impliedly authorize Congress to extend the deadline

-

fixed oy it on March 22, 1972, for the ratification by ithe recuired number

[}
b

states of the raual Rignts Amendrent, Congress has no pover to ftake such

action, and the proposal embodied in S. J. Res. 13bk is clearly unconstitutional.

As the Supreme Court declared in Afroyim v. Ruslk, (1L987) 387 U.S. 253,

257, "Our Constitution governs us and we must never forget that our Coastitutior

iimits the Government to t

«

hose powers specificelly granted or those that are

necessary and proper to carry cut the specifically granted ones." (Underscoring

added.)

To answer the constitutional question raised by S. J. Res. 134,
recourse must be had to Article V of the Constitution, which defines the power
of Congress to propose to the states for ratification or rejection amendments
to the Constitution. Insofar as it is relevant to the question posed by
S. J. Res. 134, Article V reads as follows:

"The Congress, whenever two thirds of botn Houses shall deem it
rnecessary, shall propose amendments to this Comstitution *%¥ which *¥ shall be
valid to all Intents and Purpcoses, &s part of this Constitution, when ratilfied
oy the Legislatures of three fourtns of the several states."

Dr. Oliver Wendell Holumes makes this trenchant observation in his

Lutocrat of the Breakfast Table:

H
2]

"Life and language are alike sacrcd. Homicide and verbicide ==
that i, violeat trestment of & word with faital results to 1ts legltimate
meaning, which 1s its life -~ are alike forbidden.”

Those who maintain that Congress has itne power to extend for seven

(=}

edditional years the deadline for state action on ERA are committing first

degree verbicide on the words of Arxrticle V.

They make a two-pronged attack on tne Constitution's words. TFirst,

s

they assert that Congress can exiend the deadline because the Constitution is

. .

silent on the subject; and, second, that Congress can extend the deadline, even

. . . o e e e - S _

S5y wote dn cach Housc, because wae viwe for ratilicalion or rejecition

is a matter of procedure and not a matier of substance. ‘
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The first of these argumenis, i.e., tnat Congress can do anything
wita respect o any matter on which the Comstitution is silent, is & most
revolutlonary proposition, which is totally Irreconciliable with the indisputabl
truth that the Constitution contains an enumeration of all the powers granted
by the people to the Federal Goveranment. ZIZvery decision of the Supreme Court
on the subject recognizes this principle:

"Whenever a question arises as to whether the federal goverament has |
the rignt to exerclse any particular autnorilty, recourse must be had to the
Constitution ivself in order to determine whether such cuthority is found

therein elther by express words or by necessary implication." 16 Am. Jur.
Constitutional Law, Section 199.

. Nothing can be found in Article V or any other provision of the
Constitution which confers on Congress by express words or by necessary implicati:
the power to extend by seven years the deadline for stale action respeciing

ERA. Hence, such congressional power is unon-existent.

2. The Supreme Court has declared that Congress has no power o

extend the deadline for ratifying ERA beyond March 22, 1979.

This proposivion finds complete support in the unanimous opinioa of

the Supreme Court in Dillon v. Gloss, (1920) 256 U.S. 368, 65 L. Ed. 994, wkere

the Court assigns two reasons for this coaclusion.

The firstv reason is that proposal ol an amendment by the Congress and
its ratification by the states are not trezted by the Constitution "as unrelated
acts, but as succeeding steps in a single endeavor.”

S. J. Res. 13k undertakes to do in iwo endeavors what the Suprexe

Court declares must be done in & single eandeavor.

In stating the second reason way Congress cannot extend the deadline
for ratifying a proposed amendment, the Courtv asseris, in substance, that a
’ *
proposed amendment loses its potency unless it is ratified ian & reasonable time
after its submission by Congress, and that Congress cannot permit any state
to vote on the matter after tnat date unless it proposes the amendment Lo
the sletes a second time, il.e., enew.

Wnen it submitted the Euual Rights Amendment to the states for

ratification or rejection on Mareh 22, 1972, the 92nd Congress resolved that

ERA should vecome a part of the Constitutvion only if it should be ratified by
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woe legisiatures of three-fourtias of tae states within seven years from the

-~ 3

ate of ils submission. By so doing, the G2und Congress declared that & reasonet

tize for state action on ERA will expire March 22, 1979. l
In fixing the seven year limit for state action on ERA, the $2nd
Congress followed the precedents set by Coagress in submitiing virt ua._gy all l
receut amendments to the states. Besides » iTs action harmonized with the l
Supreme Court decision in Dilion v. Gloss, which expressly adjudged that the
Congress winich submits & proposed amen&.enu way fix a definite pericd for its '

ratification provided it keeps within reasonable limits, and that the Congress
which submitted the 18th Amendment acted within reascnadle limits wiaen It .
specified that it should be ratified by the requisite number of states witi:
seven years.

Advocates of ERA have already had a longer time to persuade the
fequisite number of states to ratily ERA than the advocaltes of any amendnent
ratified within periods varying Irom & mianizum of L months 1o a waximum of
less than L years.

-

ever adcéed to the Constitution. All amendments heretofore adopted have taeu '
Iz the very nature of things, the power to fix & reasonable tize Is. '

state actlon on a proposed constitutional amwendment must resi

whicn submits 1t. It cannot be determined retroactively by &

Congress motivated by the fact that The reguisite number of states have refuse"'

}l‘

o ratify it within the reaconable a.imi‘c originelly esiablished.

The 95th Congress has vower tc legislate For the future

no pover to amend the past. And that 1s precisely what 1t would be trying to

-

¢o if iv unéertook to eamend a congressiocnal resolution adopted on Mare:

a3
N
¥

e

triking out seven years aad inserving in its place fourteen years.
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The reasons why a fair inference or implication from Article V is

ication must be within a reasconable time after the propo

P
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stated by the Supreme Court in Dillon v. Gless. le

¢t

me quote the Couri’'s woxic

"First, proposal end ratification are not treated &s unrelzted acts
dut as succeeding steps in a single endeavor, the netural inference being that
tney are nov to be widely separzted in zine. Secondly, it is only when ihere
is deemed to be a necessity therefor that amendments are to be proposed, tae ’

t -
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reasonaple implicatian being that when proposed tney are to be considered

and disposel of presently. Toirdly, as ratification is out <toe expression ©
une approoation of the people and is to be effective when had in three-Tours
of tae states, there is a fair implication that it must be sufficiently
contemporancous in thel nuwover of states to refiect the will of tne veovle
in 21l sections at relatively the same vericd, waic ch, of course, ratiticas
scattered through a long series of years would not do."

>

By

S

After stating these things, the Supreme Court declared that i a

proposed amendment is not ratified by taree-Zourths of the SUates within e

0

reasonable time, 1t is "not asain to be voied upon, unless a second tire

proposed by Congress." (296 U.S. 368, 375, 65 L.E&. 99%, $97)

Congress cannot extend the deadline b assing S. J. Res. 13+ because
& >

it would ve attewpting to do in two endeavors what the Supreme Court says must

be done in a single endeavor and because a reasoneble time for the ratification

oi ERA has expired.

To be sure, however, Congress can submit the ERA to the states anew,
i.e., a second time. For understiandable reasons, advocates of IRA do not desire
Congress to submit the amendment to the states & second tine, i.e., anew. They
recognize that such action can be taken by Congress only by a vote of two-tnirds
of both of its Houses, and will impose upon tnem the burden of persuading the
legislatures of three-fourtns of tne several states to adopt new ratilying
resoiutions if ERA is to become a part of the Constitution.

Hence, 1t is not surprising that they seex to beat what they deem wc i

be & constitutional devil around the stump. They emulate the ostrich. By stlciizy
i

their heads in the sand, they blind themselves to the wording of Arh.oh* v

what the Supreme Court expressly declared in the case of L.._.us v. G¢oss.

Having done this, they conjure up these unsupportavle notions: Firsiy,
Congress can extend the deadline for ratilying tne ERA by & simple majority
vote of both Houses; second, a state wnich has ratified IRA cannot change its
mind and rescind its ratification, bul & state whicn has rejected ZRA cen
change its mind end ratify it; aznd third, by extending the deadliine for ratifi-

ire, i.e., anew, to thne states,

c!

cation instead of submitting ERA a second

Congress can embalm and preserve the vitaliiy of ratifying resolutions zdopted

by states prior to the expiration of the original deadline of March 22, 1979.




These notlions eare clearly uatenscdle. e Tirst novicn is tocally
inconsistent with the words of Ariicle V. If it extends tne ceadlin Co“g:essl
will be proposing that states vote on ERA during an additional 7 years, end

Uicle V makes it as clear as the noonday sun in a cloudliess 5Ky that Congress'
cannot propose Tthat the states vole on any amendment except by 2 two-thirds voi
of both of its Houses.

The first notion attempts to put asuander what Articlé V irrevocadbly

Puts together. Indeed, it atvempis Lo rewrite Article V in its entireiy.

i
i
The Article clearly requires Congress to 4o everytn;ﬁw coanected w:.tnl
Proposing amendments by a two-thirds vote ¢f both Houses. It makes no dis- l
tinction between matters of procedure and matters of substance -- be‘tween the
time for state action and the wording of & proposed amendment. l
The second notion ignores the fundamental difference between the q
Celegated powers which Congress enjoys end the original powers which a state
legislature enjoys. Qong;“ess cannot taxe any action whatever unless it is
authorized to do so either expressly or impliedly by a provision of the Coa-~
stitutlion of the United States. A state leglslature on the conirary can do
aoyvhing 1t 1s not forbidden to do by the Coustitution of its state or by the
Constitution of the United States.

.

Neither the Constitution of any stave nor tne Counstitution of the l

-

United States forbids a state to reverse its actilon in respect to a propose

Ux
rm

amendment at any time before the amendatory process is complete, L.o.;, unulil
the proposed zmendment has been ratified by three-fourths of the states aand

therevy made a part of the Constit

vion. Consequently, until that has happened,

& stazte which hes ratified ERA can change its mind and rescind its ratification‘
and & state which has rejected ERA can chenge its mind and ravily it.

Four of the states, Tennessee, Nebraska, Idaho, and Keatucky, nave '
cxpressly rescinded their prior ratification of ERA, and thereby reduced to 3L l
the numoer of states whose ratificetions of ZRA are still valiid.

For the two reasoans previously stated, Congress has no power 4o extend .

tae deadline for retifying IRA Deyond Maxceh 22, 1979. But even if it possessed
(=] P

4]

uch power, Coagress could not xeep ratifications made before the expiratica ol '
ot
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the original deadline in force after itkat time oy passing S. J. Res. 13k, Tais
is true because those retificecions applied to a proposed exendment Which Was

to be effective only if it should be ratified by the legisiatures of threa-fouriia

of the states within SEVEN -- not fourteen -- years from its submissicn by ik

Congress.

3. Vnat has just been said is emphasized by ihe express languace

of the ratifying resolutions of a2t least twenty nine of the states which

descrive the proposed emendment they are ratifying as one vwhich s

valid to all intents and purposes as part of the Constitutlon when ratified

by the legislatures of three-fourths of the several states within SEVEYN YZARS

.

from the date of its submission by the Congress.

The tweniy nine states so descriving the proposed amendment they

were ratifying es one expiring after March 22, 1979, if not ratified by three-

ty

ourths of the states by that time, and vae years of thelr ratifying resoluticzs

are as follows:

1. Cslifornia 1972
2. Colorado 1572
3. Connecticus 1973
L. Delavare 1972
5. Hawaill 1972
6. Idato 1972
7. Indiana 1977
8. Iowa 1972
9. Kansas 1972
10. Kentucky 1972
11l. Maine 1574
12. Massachusetts 1972
13. Michigan 1972
1. Minnesota 1973
15. Montana 197k
16. Nebraska 1973
17. New Hampshire 1972
18. New Mexico 1973
19. New York 1972
20, Norin Dakotae 1975
21. Ohnio 1974
22. Oregon 1973
23. Soutz Dakota 1973 |
2L, Texas 1972
25. Vermont 1973
26. Wasnington 1973
27. West Virginia 1972 . )
28. Wisconsin 1972
29. Wyoming 1973

these twenty nine states will become null end vold after March 22, 1975, if ZR.

is not ratified by the legislatures of three-Tourths of the states by taat dzte.




-

it 1s to be noted thal ERA was raltified by taese twenty nine

in the following years:‘ 15 states in 1972, 9 states in 1973, 3 states 1

i state in 1975, and 1 state in 1977.

Iv is not only uncomstitutional, but also irratvional to count these

states as voting for ratilication alver March 22, 1579, if ERA is not retified
oy taree~fourths of the states by that date. Tails is so because these ratifica-
vicus weré rade in political haste immediately after IRA was submitited, and

velfore legislators had reason to know that ERA Is unnecessaxry, unrealistic,

and fdestructive of the system of government the Constitution was ordained to
establish.

Since thls Subcommittee is concerned solely with the gquestion cf
whether the deadline for ratifying ERA should be extended, I refrain frou
discussing how unnecessary, how unrealistic, and how destrictive of cur

it is.
existing system of government/ I have added to this statexzent appendices
dealing witn these matters, and ask that they and the copy of the opinica

in Dillon v. Gloss be printed in the record of the nearings following this

stavement.
August 3, 1978. _ zo
C A . D
Sam J. Ervin, Jr. 4

P. 0. Box &9
Morganton, N. C. 28655
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Mr. GARN.

Mr. President, we are about to vote on
House Joint Resolution 638, the resolu-
tion purporting to extend the period
during which States may ratify the pro-
posed equal rights amendment. It is im-
portant to clarify what we are voting
on, and to review some of the argu-
ments advanced for and against the ex-
tension, so that the American people will
understand what Congress is trying to do
today—and, what is perhaps more im-
portant, what we are not trying to do.

Five points stand out above all:

First, the extension resolution is un-
constitutional. Congress does not have
the power to bind the 35 States that rat-
ified the ERA resolution containing lim-
iting language, to a similar but distinct
resolution that omits the limiting lan-
guage.

Second, the extension resolution could
have had a limited constitutional efiect,
of creating a new 39-month period in
which 38 States might ratify the ERA,
if it had been passed properly. Since the
resoiution was not called up under a two-
thirds rule, however, and since it did not
pass the House by a two-thirds vote, it
cannot operate as a new proposal of an
amendment that could be ratified by the
States.

Third, the debate in Congress on the
extension resolution was largely directed
to the merits of the ERA, rather than to
the very different question of constitu-
tionality of extension. This underscores
the very limited value of this resolution
even as persuasive authority for the
courts, who will ultimately have to rule

on the constitutionality of the rescission
That so many Members of Congress were

were of very recent vintage, woven spe-
cially for the occasion of the debate on
this unprecedented and unconstitutional
resolution.

Fifth, and most important of all, both
the proponents and the opponents of this
resolution seem to be in agreement that
State legislatures are free to rescind
their ratifications of the ERA. Let me re-
peat that: even the ardent proponents
of this extension, and the Senators who
voted against the Garn amendment that
would have recognized the right to re-
scind, indicated very clearly that States
may rescind their ratifications. We dis-
agree only on who has the right to deter-
mine the validity of those rescissions.
Some, including Senator BayH and the
other major proponents of extension.
feel that a future Congress will sit in
judgment on the rescissions. Others. in-
cluding myself, feel that the U.S. Su-
preme Court will ultimately decide
whether the rescissions are valid. The
message to the States should be clear:
If you no longer approve of the ERA.
then rescind vour ratification. It is the
only way you can signal to the ultimate
tribunal that you no longer can be
counted as part of the “contemporaneous
consensus” needed for ratification. The
entire Congress agrees that a contempo-
raneous consensus is necessary. and that
some future tribunal will have to judge
whether it exists. So no State should be
dissuaded from rescinding. On the con-
trary, there is more reason now than ever
before for States to take affirmative ac-

tion to indicate their change in senti-
ment.

I will discuss each of these points
briefly, Mr. President, but I cannot ex-

¢ Proceedings of October 5, 1978,

unable to separate their desire for the haust the list of things that are wrong
ratification of the ERA from their judg- with this resolutior in the short time
ment on the constitutional effect of a available. There will be lawsuits over
rescission underscores the danger of the this resolution; indeed, it might be called
argument that questions of amendment the Constitutional Lawyers Relief Act of
procedure are “political questions,” on 1978. I hope that the courts, in review-
which Congress can do anything it ing the record, will consider all the floor
wishes without the chastening effect of proceedings ang al the data and opin- -
judicial review. ions inserted in the REecorp by myself
Fourth, to the extent that proponents 2nd others over the last 6 weeks or so.
of the extension did address the consti- After a review of those data and opin-
tutionality of extension, and of the re- ions and these proceedings, I am confi-
lated question of rescission, they largely dept that the action we are about to take
relied on several myths about the text, Will not bear scrutiny,
history, and interpretation of article V I hope the Court ultimately will look at
of the Constitution. Some of these myths just the constitutional process. They



will not be involved in the politics of de-
ciding whether they are for or.against a
particular amendment.
€. THE UNCONSTITUTIONALITY OF TEE EXTEN-
SION REBOLUTION

Mr. President, erticle V of the Consti-
tution, like many other provisions in that
document. is very short. It provides as
follows:

The Congress, whenever two-thirds of both
Houses shall deem it necessary, shell pro-

G

(.

ing to treat Puerto Rico as & State for
the purpose of securing a three-fourths
mejority of the States; but nebody would
seriously propose that Congress may do
Ss0.

Taking a careful loock at this exten-
siocn resolution, I think it is fair to say
that it falls into the class of procedures
so far-fetched that the framers would
not have thought they needed to pro-
hibit it, It is certainly not a matter of

pose Amendments to this Constitution, or,detall. It takes way from the States
on the Application of the Legislatures of two= the right to ratify or reject the proposal
thirds of the several States, shall call 8 Oon- they were presented in 1972, retroactive-
vention for proposing Amendments, which,ly turning each State ratification into
in either Case, shall be valid to sll Intents g hlank check made to the order of Con-
and Purposes, as part of this Constitutiorm; ic v -

; - gress, This violates the balance of State
when ratified by the leglslatures of three- ;4 weqeral power that was so carefull
fourths of the several States, or by Conven- drawn in article V y

tions in three-fourths thereof, &s the one or - .

the other Mode of Ratificetion may be pro- Iiere is what happened in 1972. Con-
posed by the Congress: Provided that no Bress presented the States with a reso-
Amendment which may be mede prior tolution containing certsinm limiting lan-

the Year One thousand eight hundred and guage. The resolution stated that—
eight shall in any Manner affect the first [T]he following article . . . shall be valid

end fourth Clauses in the Ninth Section of ... as part of the Constitution when ratified
the first Article; and that no State, without by the legislatures of three-fourths of the

its Consent, shall be deprived of its equal several States within seven years .
Sufirage in the Senate.

Thirty-five States ratified that resolu-
Article V does not attempt to set out tion. As Prof. Jules Gerard has pointed
every detail of the amending process. out, 24 States expressly mentioned the
But it does state certain principles, as- time limit in their ratifying resolutions.
signing the power of proposal to Con- The other States also ratified the entire
gress, and of final ratification to the resolution, as limited by the time limit.
States. They ratified no other resolution. Con-
It has been suggested that where the gress now proposes to take the ratifica-
Constitution is silent, Congress is free tions of House Joint Resolution 208 of
to legislate. This is contrary to the gen- 1872, and to declare unilaterally that
eral principle that our Federal Govern- those ratifications are also to be regarded
ment is one of limited powers, and to the as ratifications of House Joint Resolu-
principle announced in the 10th amend- tion 638 of 1978, which does not contain
ment that residual power is in the States the T-year time limit, but substitutes a
rather than in the Federal Government. longer time limit.
Nevertheless, it is arguable that as an  Senator Bayua has admitted during this
incident to its power to propose amend- debate that Congress would be powerless
ments and to designate the mode of to bind the 35 ratifying States to this
ratification. Congress may enact “house- new congressional resolution if the time
keeping” legislation to provide for mat- limit were in the text of the proposed
ters of detail that may arise in the amendment. But he argues that since the
amending process. time limit was in the resolving claaise and
Congress may not, however, use its not in the text, Congress is free to go
“housekeeping” power to alter the del- back and take out the limiting language.
icate balance of BState and Federal This is wrong, for two reasons. First, it

power in the amending process. It may
not, under the pretext of providing for a
situation not expressly mentioned in
article V, do violence to the principles
clearly stated by that article.

Article V does not expressly inention
extension. Nor does it mention rescis-
sion. Nor, for that matter, does it men-
tion any number of other hypothetical
proposals; but the absence of a specific
reference in the Constitution is hardly
evidence that the framers intended Con-
gress to have s free hend in deciding
whether a certain procedure is valid eor
invalid. On the contrary, & procedure
may be so far-fetched that the framers
never thought anybody would propose
it, and felt no need to prohibif it. Articie
V. for instance, does not expressly pro-
hibit Congress from unilaterally decid-

ignores the fact that every State had the
time limit on the bargaining table when
it ratified. There is no need to rely on
hypothetical “reliance’” by the States, al-
though Professor Gerard makes a per-
suasive case that such reliance did exist.
Simple contract law, which is after all
just & way to determine whether there
has been a meeting of the minds between
parties to & transaction, is enough. The
States that ratified the resolution with
the limiting language cannot be pre-
sumed to have given their acceptance to
a resolution containing no such language.

The history of the amending process
provides another equally strong reason
to reject the reasoning of Senator Bavn,
which is also the reasoning cof the Justice
Department and bf the majority of the
“constitutional experts” Senator Bavu
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has relied upon in debate. The location
of the limitation in the resolving clause
was clearly intended to differ only in
style, not in substance, from a limitation
in the text.

Grover Rees ITI has detailed this his-
tory in his memorandum to the House
subcommittee:

The Effect of the Location of the Seven-
Year Limitation.

If the seven-yesr limitation were in the
text of the proposed amendment itself, it is
dificult to imagine anyone suggesting thsat
Congress oould now change the text and
thereby bind states which had previously
ratified the emendment to the new language.
The time limit is, however, located in the
preambie, or “resolving clause.”

Since Congress presented 1ts entire resolu-~
tion to the states, the location of the time
1imit should make no difference. The seven-
year provision was on the bargalning table
so0 to spesk, when the states indicated their
essent. The location should only make 8 dif-
ference if the legislative history aflirmatively
suggests that the states hed reason to know
that the seven-year limitation was not bind-

(

Judiciary Committee. The committee report,
submitted by Senstor Bayh, noted under
“Legislative History” that the time limit had
been included Bs & result of the Ervin
amendment in the 91st Congress [Sen. Re-
port No. 92-689, 92d Cong., 2d Sess. 1972 at
4-5]. The report also stated: “The proposed
Equal Rights Amendment reads as follows:
... the following article .. . shsall be valid to
all intents end purposes as part of the Con-
stitution when ratified by the legisiatures of
three-fourtbs of the several States within
seven years from the date of its submission
...” 1d. at 1-2 (emphasis added). The report
added: '

This is the traditional form of a joint reso-
lution proposing & constitutional amend-
ment for ratification by the States. The seven
year time limitation assures that ratification
reflects the contemporanecus views of the
people. It has been included in every amend-
ment sdded to the Constitution in the last
50 years. It i5 interesting to note thet the
longest period of time ever taken to ratify a
proposed amendment was less than 4 years.—
[Id. at 20]

Not & word in the legislative history of the
E.R.A. indicates that Senator Ervin, who pro-

©

ing on cCongress, and could be changed at pos‘ed the time limitation, or the Benate Ju-
will. There is not & trace of any such evi- diciary Committee, who reported it favorably,
dence in the history of the ER.A. or of con- 07 anyone In Congress or in the state legis-
stitutional amendments generally; indeed, latures, intended the limitation to have any
there is afirmative evidence to the contrary. different substentive effect because of its
It is clear that the location of the time limit Joc&tton in the resolving clause rather than
in the resolving clause was purely a matter in the text. The obvious reason is that lan-
of form, to which no substantive importance Eu3g¢e in the resolving clause does noi actu-
weas attached by those who drafted and voted ally become part of the Constitution when
on the ER.A. the amendment is ratified, whereas a limi-
Interestingly, the location of the seven- tation In the text would ‘“‘clutter up™ the
year limitation seems to have been the work Constitution with language which had be-
of Senator Ervin, an E.R.A. opponent. When ¢ome ineffective. That no substantive dis-
the smendment was introduced in the 91st tinction was drawn is underlined by the
Congress, it contained no time limit at ali. committee report’s casual inclusion of the
During debate on the resolution, Senator Tesolving clause in what purports to be & re-
Ervin introduced an samendment which, cital of the text of the Amendment. More-
smong other things, imposed a seven-year over, the numerous references to similar lan-
limit. He said it “would require” that rati- £12g€ 1n past amendments imply that the
fication occur within seven years for the ER.A. provision was intended to have the
E.R.A. to be valid, adding: same effect as the previous limitations. most
Certainly, any proposed amendment to the of which had been contained in the text of
Constitution of the United States for which the amendments, and which therefore clear-
there is any real demand can be ratified by 1y ¢ould not have been tampered with by
the legislatures of the required number of CODETesS afier some states had ratified.
States within 7 years after the date of its It 1s Instructive to examine the first In-
submission.—[116 Cong. Rec. 36302 (1970)] St2nce In which Congress placed the time
Senator Dole sdded that the “provision re- limitation in 2 resolving clause, rather than
quiring that the amendment be ratified in the text of a proposed amendment which
within 7 vears haes been included in amend- Sitimately became part of the Constitution.
ments proposed by Congress commencing 129 23rd Amendment, granting the Presi-
with the 18th, and will prevent an anomaly dential vote to residents of the District of
emendment from lingering in limbo for an COlWnbia, was proposed by S.J. Res. 39 in
indefinite number of years.” Id. 86450. That ‘B¢ 86th Congress. This resolution originally
proponents of the limitation intended it to contained no language about the D.C. vote
have the same effect as similar clauses in 20 81l but was instead a resolution, favorably
prior amendments is significant, since untit eported by the Senate Judiciary Committee,
the 23rd Amendment, these clauses were all Y0 PrOpose & constitutional amendment pro-
contained in the text of the amendments V"ODg fOr emergency interim appointments
themselves. of members of the House of Representatives.
Senator Ervin’s amendment to the E.RA.;I‘;E; igiagof;d;% :h:h D.C. -Ia.nguage, and
resolution passed, over the opposition of S8en- y.reteq the ori 1nz?1 ) e new language and
etor Bayh and other leading ER.A. Propo-gpooineronsd 'Ighe esjlngtl'mge about House
nents (Senator Bayh expressing his opposi- : resolution itself, however,

hac a long and well-documented legislative
:Azit tA; n(c)ltlxl;g’t ﬁ?:rﬁi:xfmt;ihgrg:\eﬁ?&nti— history, with particular reference g—i:o the
, 2 "“seven-year time limitation for ratification.

tion). The E.R.A. was not passed by the mmi

Sensate in the 91st Congress, but when {t WB'SReTpg:tCI%O. sst—tgglreg:trht %%z?éiés? sl'sigsiasen'
introduced in the 92d Congress (H.J. Res.goco the resolution was “jdentical in textis't,]c;
208, S.J. Res. 8, 9), it contained the timeg; Res. 8, which had passed the Senate in
limitation exactly as worded by the Ervinthe gath Congress. S.J. Res. 8, when intro-
ameéndment. The Ervin language remained In guced by Senator Kefauver in the 84th C )
the resclution &85 approved by the Senategress contained e time limitation in thebtfe;



of the amendment. Prior to committee hear-
ings on the resolution, Kefauver apparently
wrote to & number of constitutiopal law
scholars, ssking for suggestions cn the lan-
guage of the esmendment. Oniy cne response

¢ those printed In the record of the hear-
ings recommended 8 change In the location
of the seven-year limitstion. Professor Noel
Dowling of Columbia Law School drafted an
entire new versicn of the resolution, noting:

“The 7-year Umitation is put in the reso-
lution rather than in the text of the amend-
ment. There s no doubt about the power of
Congress to put it there; snd it will be
equally effective. The usual way, to be sure,
has been to write the limitation into the
emendment; but we hope such an unneces-
sary cluttering up of the Constitution can be
ended.”

[Hearing before e Subcommittee of the
Committee on the Judiclary, United States
Senate, 84th Cong., ist. Sess., on S.J. Res. 8
(1955), at 34}

The committee substituted Dowling’s lan-
guage for the original. In response {10 a ques-
tion from Senator Russell in Senate floor
debate, Senator Kefauver stated:

“The general idea was that it was better
not to make the 7-year provision & part of
the proposed constitutional amendment {t-
self. It was felt that that would clutter up
the Constitution. Sometimes that is done.
We wanted to put the 7-vear limitation in
the preamble. So the intention of the pream-
ble is that it must be ratified within 7 years
in order to be eflective.”—[101 Cong. Rec.

6628 (195RV1
In response to Senator Russell’s continued

questioning, Senator Kefeuver agreed to en
smendment, which was then passed by the
Senate, to insert the word “only” before *“if
ratified ;.. within 7 years” in the resolving
clause. Senator Kefauver made 1t clear that
be and the Judiciary Committee staff felt the

© E‘E“&
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it could fairly be construed as such s re-
ferral to the States. However, the US.
Supreme Court has pointed out in Powell
against McCormack that Congress may
not use mere nomenclature to do some-
thing with a simple majority vote when
the Constitution requires a two-thirds
vote to achieve the same effect. Thus the
Fouse could not “exclude” Adam Clavton
Powell under 8 rule requiring a simple
majority, since the Constitution required
a8 two-thirds vote to “expel” him. And
we cannot “extend” the ERA by a simple
majority vote and pass it on to the States
for 3 additional years, when to achieve
the same effect by an original proposing
resolution would require a two-thirds
vote of both Houses, by the clear lan-
guage of article V.

Prof. Charles Black of the Yale Law
School, in a letter I have alreadv inserted
into the REecorb, presents yet another
reason that this extension proposal, to
have whatever validity it might have
under any theory of the amending proc-
€ss, needs a two-thirds vote in each
House:

It is my opinion that a two-thirds vote is
required for this extension proposal. As I said
in my testimony before the House Subcom-
mittee, the original resolution that passed
both Houses of Congress and sent ERA to the
country was worded in a clearly and ex-
pressly conditional form, providing that the
text of the amendment should have validity
as part of the Constitution, if the ratification
took place within seven years. This integral
proposal—a proposal for validity conditioned
on a certain time-limited event—was the only
thing that any body ever voted on or could

eddition of the word would not change the have voted on; it was, In fact, the only pro- -
eflect of the limitation. Id. posal ever made to the States. It is impossible
Professor Dowling's letter, and the sub- to know how many votes on the proposal were
sequent exchange on the Senate floor, are influenced by the inclusion of this time 1im-
the only evidence of legislative intent behind Itation. We do know that it was carefullr
the location of the time limit in the resolu- considered end intended to have serious ef-
tion that eventually became the vehicle for fect as a part of the proposal. But the nmain
ratification of the 23rd Amendment—the ap- sirength of my case is in the text of the pro-
parent model for subsequent proposed posal itself. It proposes that velidity be con-
amendments which include the limit in the ditional on ratification within seven years.
resolving clause. They Indicate that the That conditional proposal was the only pro-
change was made purely in the interest of a posal that ever passed. It seems to me plainly
more elegant Constitution, end with no in- to follow thet an alteration in the content
tention of altering the substantive effect of of the proposal has to be passed by the same
the time limitation so as to allow Congress majority required to pass the proposal
to modify it after ratification by a number 1 think that if the act of extension were to
of states. have been offered on the day following the

. . : passage of the orlginal propossgl, and if {t had
In conclusion, Mr. President, Congress peen suggested that a simple majority vote

may not make an offer to the States, was enough, the ludicrousness of this posi-
secure acceptance of that offer, and de- tion would have been entirely clear, but I
clare unilaterally 7 years later that can’t see why }t would make any difference
the acceptance applies to a “different th8% & good deal of time has elasped.

offer. And no “housekeeping” power in _ ~oX€ people say that this matter of time
Congress can justify such an enhance- PER0IRg 18 & “mere” procedural matter. This

Lo - >~ kind of thing Is scmewhat hard to under-
ment of the limited congressional role in stand on the part of 1awyers, because lawyers

the amending process at the expense of know that the difference between & lynching
the role given to the States by article V. and a fair trial is only & matter of procedure.
II. THE FATALLY DEFECTIVE PROCEDURES 1 would add that nothing could be more im-

_ ' portant thsn the following of meticulously
2s I have pointed out, Mr. President, correct procedure with respect to the amend-

Congress is perfectly free to resubmit ment of the Americen Constitution—the
the ERA for ratification by the States, basic document legitimating cur governmenct.
and to designate 2 reasonable time for 11 THE FAILURE TO ADDRESS TEHZ REAL ISSTES
such ratification. If we had followed the Prom the moment that this extension
proper procedures in adopting the reso- proposal began to surface, it became
lution we are about to vote upon today, clear that its only chance for success
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was for the proponents to focus on the First, there is the myth that article V
merits of the ERA and to ignore or gloss commits the final resclution of constitu-
over the grave constitutional questions tional guestions arising in the amending
involved. Mr. President, if this extension precess to Congress. Bome Members of
proposal had been suggested in connec- Congress may even have operated under
tion with an antiabortion amendment, the impression that the text of article Vv
or even with & noncontroversial amend- contained such a grant of power. The
ment to provide for the Presidential suc- foilowing excerpt from the House sub-

«Epr

cession or to make the marigold the
national flower, this Congress would not
have given it the time of day. But the
lobbyists for the extension made it clear
that they regarded a vote on extension
as a vote on the ERA. Senators were
told, “We know that if you're for women.
you'll find a constitutional argument
that will allow you to vote for the ex-
tension.” And too many Senators who
discussed this extension proposal were
unable to confine themselves to its con-
stitutional merits. Instead, they said
how much they loved their daughters
and spent time refuting the idea the ERA
would lead to co-ed restrooms and homo-
sexuality in the schools. Those were not
the issues.

Perhaps it is unfair to blame Senators
and Congressmen from concerning them-
selves with the political aspects of the
problem. They are legislators, and it is
their job to vote for the result they think
desirable for their constituents. But who
will ensure that the proper constitu-
ional procedures are followed? Tradi-
tionally, that is the function of the
courts. Yet the extension proponents
claim that the courts will not inter-
vene in this case, even if Congress should
act in a constitutionally questionable
mamnner. They say it is a nonjusticiable
“political question.” Yet the precedents
for such a view, which I shall discuss,
are very weak; and the practical foliy
of 11, the real danger of it, could not have
been more vividly {llustrated than by the

fact that when we should have been
calmly and dispassionately analyzing the
meaning of article V, we were instead
worrying about restrooms and constitu-
ent pressures. I look forward to the day,
and it is certaln to come, when this
issue will get the fair trial it deserves,
in a tribunal whose job it is to adjudicate
and not to legislate. I am confident that
the U.S. Supreme Court will not shirk
its responsibility to give article V of the

Constitution a day in court.

IV. CONSTITUTIONAL MYTHOLOGY

committee hearings illustrates this fact:

Ms. HoLTtzMaAN. Does Congress have to ac-
cept the ratifications by two-thirds vote?

Professor Bracg. Cetrainly not. No, indeed.

Ms. HorTzMAN, Isn’t that inextricably link-
ed to the substance?

Professor Brace. But the sacceptance of
ratification by Congress is not an articie V
power. It is not so stated. It is not in article
V. As & matter of fact——

Ms. HoLtzMAN. Where is 1t?

Professor BrLack. It 1s not anywhere. There
is no statement as to who sccepts ratifica-
tion. It is a matter of practice from time to
time. And it has been changed from time to
time.

* *« L * L

Ms. HorLTzMAN. Profesor Black, surely there
must be something in the Constitution that
gives Congress the power to accept smend-
ments?

Professor Brack. If you say so, show it to
me. If you say there is. I would think that
would put the burden on you to tell me where
it 1s. I don’t happen to recall if there is e
passage like that.

I don’t have the whole thing memorized
by heart, but I don’t believe there is.

3Ms. HoLTZzMAN. S0 Congress has no consti-
tutional power to determine whether ratifica~
tions have properly taken place, whether 38
States bave ratified?

Other Members of Congress have sug-
gested that Congress has an implicit
right to resolve all constitutional ques-
tions in the amending process, despite
the absence of any language in article V
suggesting such a power. The only au-
thority for such & congressional power
is ir the case of Coleman against Miller.
That case was widely criticized, even at
the time it came out, as confusing and
internally inconsistent. Professor Orfield,
the most widely recognized contempo-
rary expert on the amending process,
did not know what to make of it. The
case, even if it can somehow be recon-
ciled with commonsense and with the
clear language of article V, does not have
anything to do with extension. Nobody
had ever suggested extension at the time.
And since the holding of Coleman was
that some cases arising out of the amend-
ing process, but not others, were non-

As I have indicated before, Mr. Presi- justiciable, it cennot be authority for

dent, the few constitutional arguments

anything outside its own facts.

that were advanced for the extension Mostimportant, Coleman has been im-
resclution rested on a novel and fiawed plicitly overruled by much later and more
view of the amending procedure. It is & reasoned Supreme Court decisions, in-
view in which Congress reigns supreme, cluding Baker against Carr and Powell
performing the multiple roles of prosecu- ggainst MeCormack.
tor, judge, jury and executioner. . Powell is the strongest case. Adam
Here are some of the elements of this Clayton Powell had been denied his seat
Byzantine model of the amending proc- in the House, and he sued the Speaker
ess, some of the myths about the text of the House and won, over the strong
snd history of article ¥ that have been contention of his opponents that this was
thrown together especially for the pur- g “political question” on which the House
pose of this debate: could do anything it wanted and be im-



mune 10 judicial review. The Court ac-
tually reversed the House's judgment on

(

VWhet really happened was that New

York was considering the adeption of the

its own internsal rules. Can it thus beoriginal Constitution. Scme members of

seriously argued that the Court will close the

its eyes while Congress tampers with the
very structure of the Constitution? I
think not. And I think it unfair to con-
tinue citing Coleman ss if it were a re-
spected and undisturbed precedent.
The reasoning of Powell and of Baker
leaves ng room for the reasoning of Cole-
man. The Court will not shy saway from
an issue because it inveolves g possible
conflict with Congress, or because Con-
gress has done the allegedly unconsti-
tutional acticn in the past, or because
Congress has used nomenclature to make
the epoearsnce of doing something it
hss 2 right to do, while achieving 2
result 1% is otherwise prochibited from
achieving. But Senator Bavxz has said
thzt Coleman is still good law because
Powell distinguisheqd it. That assertion,
Mr. President, simply does not survive
8 carsful reading of Powell. It is true
that Coleman was one of a laundry list
of olé cases that Powell cited for the
proposition that there are such things as
political questions. But that was all.
There was no discussion of Coleman, and
no examination of its logic or its facts.
You cannot read Powell and continue to
hold the belief that the courts will blindly
give effiect to an unconstitutional act of
Congress, on the strength of the “politi-
cal quastions doctrine.” Yet that is what

the proponents of extension would have
us believe.

Another myth concerns the case of
Dillon against Gloss. Contrary to what
has been asserted, this case did not
recognize any right in Congress to ex-
tend 2 ratification deadline. Dillon
merely stated the obvious:

That Congress has the power to limit its

own proposals, by imposing & reasonable
time lonit in the first place.

Dilion did not hold that Congress could
come back, after 35 States had voted
on its original proposal; and change that
proposal without giving the States a
chance to indicate whether they liked
the change.

On the contrary, Dillon affirmed the
concept that a ‘“‘contemporaneous con-
sensus” was needed for ratification. As
such, the only importance that case has
for the present debate is to underscore
the right of each State to rescind its
ratification—especially 1f the period is
extended beyond the original 7 years.

Perhaps the newest and most creative
- myth to emerge from these proceedings

is something called “Madison’s Princi-

NN

MWew York legisiature were concerned
that the document contained no bill of
rights, end they wanted to ratify the
Constitution with the condition or pro-
viso that a bill of rights be ratified by
other States. Madison replied that such
& conditional ratification would not be
enough {0 make New York & member of
the Union. That is all that happened.

Several points need to be made gbout
Madison’s letter: First, it did not even
purport to interpret article V, the provi-
sion for constitutional amendments. In-
deed, article V had not even been
adopted. Tne New York lLegislature was
discussing the ratification of the Consti-
tution itself, not of any amendment to it.
Senator BavH has suggested that what
Madiscn thought about the adoption of
the Constitution must have been the
same a5 what he thought about the rati-
fication of amendments. But that sug-
gestion cannot stand in the face of the
clear action of the framers when they
wrote two different articles for the two
different procedures—article V for
amendments to the Constitution, and
article VI for the adoption of the Con-
stitution itself by the 13 original States.
The two articles contain entirely differ-
ent formulas and procedures, because
they involve two entirely diffierent situg-
tions. So even if Madison really had saidc
that the States could not rescind, it
would have had no bearing on article V,
which is the only- question before us
today.

But even assuming for the sake of.
argument thaet NMadison was talking
about constitutional amendments, =a
close examination of his words tends to
support the State right to rescind. What
Madison said was that a conditional
ratification is no ratification:

A reservation of e right to withdraw if
semendments be not decided on ... is a con-
ditionsl ratification, that . . . does not make
New York a member of the New Union, en
consequently . . . she does not be received
on that plan. Compsacts must be reciprocal,

this principle would not in such a cgse be
preserved.

What Madison was saying was that
if two parties to a compact ratify it with
different thoughts in mind, there is no
meeting of the minds, and so the com-
pact is totally ineflective. Applving this
reasoning to rescission and extension, if
a State ratified in the erroneous impres-
sion that it could rescind—or on condi-
tion thet the proposal expire in 7 years—

ple.” Nobody had ever heard of “Madi- its ratification wouid be totally ineffec-
son’s Principle” until just a few months tive. Instead, the proponents of extension
ago, when the Assistant Attorney Gen- writhout rescission would have us believe
eral of the United States unearthed & that 2 conditional ratification would be
letter from James Madison to Alexander absolutely valid, as though it contained
Hamilton, took it entirely out of con- no condition at all. This is simply not
text, misstated its conclusion, and ele- what Madison was saying. The propo-

vated the remains into a sacred nerts of an unfair extension should be
precedent.
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ashamed to give Madison’s name to their The Justice Department, and the As~
novel and meet-to-order “principle,”  sistant Attorney General in particular,
One of the biggest distortions concerng have done yeoman service in the creation
the so-called “historic precedent” of the 2nnd promulgation of tall stories about
14th amendment. I think it is important the amending process. In addition to
to review what actually happened on ‘‘Madison’s Principle,” the Assistant At-
that day in 1868, to show how weak the torney General’'s memorandum to the
precedent really is. The reconstruction House subcommittee contained the fol-
precedent is discussed in & comment inlowing language: :
volume 37 of the Louisiana Law Review: " Ho?levx‘, gh:h Q%d Sootfzggess Egg tx)xo: pxg A
+ me lim e i1ex ut ravner
Segﬁémzﬁgai?fgdseiﬁfﬁgr if&te Xg;:f; stated in the proposing resolution that the
documents from legislatures in at least three. States should have at lesst 7 years to con-
fourths of the states purporting to cer,tuysider ratification of the amendment.

ratification of the fourteenth smendment. ‘The fabrication, out of whole cloth, of

He noted, however, that he had also received ; “ ”

official notice that Ohlo and New Jersey had g;: ggfr(d)f' oeft :;::s gusglg/ees Doer;:;n};é;gg

withdrawn their consent to the amendment. :

Ex “ w . approach. Of course, the Assistant At~
pressing his ““doubt and uncertainty” as

to the legality of these resolutions, he certi- torney Genqra}l posed I’lot as an advocate

fied that if the Ohlo and New Jersey ratifica- Of the administration’s position on the

tions were still in force, the amendment was ERA, determined to get it through what-

valld es part of the Constitution. ever the effect on the integrity of the
On thhe following day, both houses of gmending process, but as a counselor,

Congress passed & resolution declaring that whose role is “not to discuss the merits

three-fourths of the states, Including Ohio of the proposed extension but rather to

L

and New Jersey, had ratified and that the
semendment was part of the constitution.
The record of the proceedings suggests

provide whatever legal advice I can re-

garding the constitutional issues raised

bluntly that the Republican majority neither by this resolution.”

knew nor cared whether the Constitution
gave states the right to rescind. The Senate
passed the resolution without debate snd
without s roll-call vote. In the House, the
entire debate appears to have lasted only
s minute or two. A Massachusetts Republl-
can moved to send the resolution, not to the
Judiciary Committee, but to the Committee
on Recopstruction. A Democrat protested
that it is en important question, and should
go to the committee on the Judiciary.” The
Republicen floor leader then indicated that
his intention was to *“pass it now,” without
eny cominittee consideration at al. After
some discussion ©f the 1des of adding
Georgia to the list (on the strength of &
telegram in the possession of the Speaker
which & Democrat suggested was a fabrica-
tion), the resolution was passed by & near-
perfect party line vote. The Congressmen who
voted that Ohio and New Jersey could not
rescind were, virtually man for man, those
who five months earller had voted to im-
peach President Andrew Johnson for hls
refusal to obey unconstitutional orders.

It should be emphasized that this Congres-
sional sction was never tested in court. By
the time the Supreme Court was called upon
to construe the fourteenth amendment, in
the 1873 Slaughterhouse Cases, four addi-
tionsal states had ratified the amendment so
that ratification vel non by Ohio and New
Jersey was s moot point.

Apparently, the resolution of the Recon-
struction Congress was not regarded as en
important precedent even by contemporaries:
The -discussion over Including Georgis—
whose ratification would kave brought the
totel to three-fourths even without Ohlo
end New Jersey—suggests that the Republi-
cen leadership was not entirely confident the
gembit would succeed. Moreover, two years
later New York rescinded its ratification of
the fifteenth amendment, and the Secre-
tary of State did not certify the amendment
8s valld untll enough states had ratified so
ihat New York's action was moot. Shortly
thereafter, the Benate twice rejected at-
tempts to declare that no state might rescind
1ts ratificeton of any future amendment.

The national press subsequently re-
ported that the Justice Department had
“Tuled” that Congress could extend and
that States could not rescind. I suppose
that after we pass this resolution, there
will be reports that Congress has “ruled”
about extension and rescission. But, of
course, the Assistant Attorney General
and the Congress cannot “rule” anything
gbout the Constitution. As Professor
Black put it when he spoke to the House
subcommittee, “Congress has the right
to say anything it wants to, but the ques~
tion is whether the Supreme Court
should give effect to what they say, as it
{s with all questions of constitutionality
of acts of Congress.”

All of these myths are part of the cen-
tral fallacy that this is a matter resolved
by precedent, so that Congress need not
consider the constitutionality or fair-
ness of what it is doing. Mr. President,
there are no precedents here. And the
only thing that can be said about the
weak and illogical precedents that have
been advanced is what the Supreme
Court said in Powell against McCormack:

That an unconstitutional action has been
taken before surely does not render thsat
same action any less unconstitutional gt a
later date. ... The relevancy of [such] cases
is limited largely-to the Insights they afford
in correctly ascertalning the draftsmen’s
intent. Obviously, therefore, the prece-
dential value of these cases tends to incresse

in proportion to their proximity to the
Convention in 1787.

The advocates of extension have cited
a few isolated incidents that began with
the reconstruction. Those precedents, if
anything, show why even more concern
for fairness and constitutionality is
needed when we are dezaling with the
Constitution than with ordinary legis-
lation, and why there is a pressing need



for judicial review of congressional
actions that affect the structure of the

T
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picture of public opinion at the finsl date of
ratification is obtained. No great confusion

is likely to result from such a rule. Hot to al-
low reversal of &n acceptance may cause s
cautious legisiasture not to act.

Moreover, Professor Orfield, writing
only a few years after the Coleman deci-
sion-—the major “precedent” cited by op-
ponents of rescission, although its fact
had nothing to do with rescission—
largely discounted the effects of that case,

Constitution.

The political branches, Congress and
the executive, have shown whet they can
do when they go about making rules of
constitutional law. Now it is time for the
judicial branch to stralghten ocut the
mess we have made, to restore some fair-
ness and logic and certainly to the

amending process. and concluded that “there has as yet been
V. THE STATE RIGHT TO BESCIND no test of the finglity of a ratification.”
I cannot emphsasize too strongly, Mr. Prof. Charles Black, who of &l the
President, that this resolution does not eminent constitutional scholars invited
affect in any way the State right to to speak before the House subcommittes,
rescind ratification of proposed con- was the only one who had previously pub-
stitutional amendments. That rightlished anything about the amending
exists. It is a necessary conclusion from process, strongly supports the right to
the concept of “contemporaneous con- rescind. He calls the view that an af-
sensus” of which Hamilton spoke in the firmative vote cannot be reconsidered,
Federalist No. 85, and which was af-but that a negative vote can be recon-
firmed by the Supreme Court in Dillon sidered time and time again, 8 *silly
against Glos. And it flows from pure lobster-trap” model of the amending
faimess and common sense. If you have process.
38 States that have indicated their con- Senator Sam Ervin, a former Member
sent to a proposal, and four that have 2f this body who has long been respected
withdrawn, then you have a “consensus” for his sincerity and erudition in con-
of only 34. That is not enough. stitutional law, believes strongly in the
The Senate rejected my amendment, right to rescind.
which would have reaffirmed the right to But that is not all. Outside the context
rescind, as a limitation to mitigate theof the ERA controversy—that is, when
unfairness of rescission. But if there is an they were able to separate the constitu-
absolute right to rescind, flowing from tional question from the desirability of
the constitutional requirement of con-a particular amendment—the Senate
sensus, then nothing we do here can de-unanimously passed a bill that rec-
tract from that right. ognized a State right to rescind. The
Yet the opponents of my amendment vote was 84 to 0. That was in 1971. The
did not base their opposition on the ab- report of the Judiciary Committee—
sence of a state right to rescind. I quote signed by Senator BayH, among others—
Senator BAYH: strongly endorsed the right to rescind:
Anyone listening to my voice or anyone 7The question of whether a State may re-
else’s voice who Is responsibly debsting thisscind an application once made hss not been
on the other side of this issue has to have decided by any precedent, ner Is there any
heard us say that we do not know wheat the 2uthority on the question. It is one for Con-
answer to this 1s, that the proper time to de- gress to answer. [Note that this statement
cide is after the necessary three-fourths of desls with an application of a state for =

the States have ratified. Constitutional convention.] Congress pre-
s viously has taken the position that having
. It Was’}ay appealing to the Senate to be Bnce ratified an amendment, a State may not
“neutral” on the question of rescission rescind.
that Senator Bavm 2ably persuaded 54 The committee is of the view that the
Members of this body to reject my former ratification rule should nct con-
amendment: trol this question and, further, should be
changed with respect to ratifications. Since
mI Sg S ot see how the rescission effort is go- & two-thirds consensus among the States in
ing e blunted in any way by & neutral sc-
& given period of time is pecessary to call
tion here when it has not been blunted by
specific legal advice to the cont & convention, obviously tbhe fact that a State
now Tary up mhaa changed its mind is pertinent—An ap-
) plication is not a final action. It merely reg-
Those are the words of Senator Bayg. isters tbe States views, A State Is always
And I agree that the rescission- effort free, of course, to reject a proposed amend-

3 CORCY 8 U TN ent, these grounds, it Is best to provide
ZthOUIdﬁnC;? be blunted, for it is sust and ;ro:nrpesciorslsioé.“o?course once the coirstitu-
; eliort. *

. . tional uirement of titions from two-
The right to rescind has long had the tnirds of the States has been met end the
support of thoughtful scholars. In 1942, amendment machinery is set in motion, these
Prof. Lester Orfield wrote the definitive considerstions no longer hold, and rescls-
treatise on the amending process. In ston is no longer possible. On the basis of
“Amending the Federal Constitution” the same reasoning, & State should be per-
Professor Orfield indicated that the rigﬁt mitted to retract its ratification, or to ratify

to resci 3 : A e proposed amendment it previously rejected.
rescind was fair and logical: Of course, once the amendment is part of

Ratification by less than three-fourths of . ) this ver does mot exist
the states 1s Ineffectual. Such 1s the theogete 0 Coo o roR pow

lcal approach. But there sre even sironger 'IRE€ current struggle illustrates the

precticel arguments. It Is more democratic to unfairness of denying the right to re-
allow the reversal of Drior action. & truer
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scind. Thirty of the thirty-five States pose this resolution, and I think it is im-
that ratified the ERA did so in 1972 or portant. I would like to continue the de-

1973.

Since then there have been five bate. So I propose that after the vote,

additionsl ratifications—and four rescis- I be granted an additional 2 weeks to try
sions. The ERA was aging gracefully to- to get Senators who voied “yes” to

ward & peaceful death when the ratifica-
tions that had not been rescinded would
expire according to their own terms. Now
this has been cast into doubt. There is a
greater incentive than ever for States
that no longer support the ERA to take
afirmsative action to indicate their rejec-
tion. Before today, there was perhaps no
need for that. But Congress has left the
States with no choice.

Senator Baye and others are of the
opinion that some future Congress, the
Congress that is sitting when there are
38 ratifications by the most inflated
count, will be the ultimate tribunal to
rule on whether the rescissions are valid.
I versonallv believe the Supreme Court
will rule. In either case, one rescission
should be enough, because if there are 38
ratifications and one rescission, there is
no “contemporaneous consensus” of 38
States. But suppose there are 12 rescis-
sions. Suppose there are 20. If there are
only four or five, then perhaps Senator
Bayya's future Congress could ignore
them, by saying that they are from small
and unimportant States, or that ERA
opponents distorted the issues, or that
we simply love our wives and daughters
enough not to quibble over a few States.
But what about 20 rescissions? Would
Congress declare an amendment adopted
that had only 18 States currently en-
dorsing it? And would the Supreme Court
close its eyes and give effect to such a
declaration? 1 think not.

So the message to the States is clear.
Rescission is not only permissible: after
today, it may be the only way to avoid
being counted as part of a trumped-up
“consensus.” Under Senator Bavga’s the-
ory or my own, a State that wants out of
that nonexistent consensus should signal
that intention immediately by rescinding
its ratification of ERA.

VI. ONE EXTENSIOXN DESERVES ANOTHER

Finally, Mr. President, I point out that
we are about to vote on this resolution;
10 days ago, before the debate had even
begun, we set an arbitrary time for the
vote. Yet the issue is still alive. There
is more feeling, pro and con, on this
resolution today than ever before. Why
cut off the debate at some arbitrary
point?

Mr. President, I propose that we go
ahead and hold the vote this morning.
Give every Senator 15 minutes to make
up his or her mind. But at the expira-
tion of that 15-minute period, do not
just shut off the debate. Instead, I sug-
gest that the “no” votes on this resolu-
tion—those of us who will vote against
the resohlution because we do not feel
it is fair—be considered final and bind-
ing on the Senators who cast them. I
have worked very hard in trying to op-

change their minds.

Some may ask why I am proposing
that only one side be given the chance
to change their minds. The answer is
simply that I want to win. I want all
votes on my side locked into place, and
we will work on Senator Bavyg’'s side for
2 weeks to try to change them.

There must be some moment of finality
to this whole rolicall process, and I
think it should be after I have won. That
is when we will cut it off. So when a
Senator finally sees the light and votes
my way, his decision-mzking power
lapses. But that is no reason to shut off
the debate altogether. After all, what is
fair is fair.

Obviously, I say this with tongue in
cheek, but I think it makes my point.
That is what I have been trying to ac-
complish in behalf of the Constitution
of the United States during the last 2
weeks.
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C—(1) Any two or more domestic corporations may
consolidate into a new corporation pursuant to a plan
of consolidation approved in the manner provided in
this chapter.

(2) The board of directors of each corporation
- shall, by a resolution adopted by each such board,
approve a plan of consolidation setting forth:

é—— (a) the names of the corporations proposing
/{——*to consolidate and the name of the new corporation
4——into which they propose to consolidate, which is
& hereinafter designated as the new corporation;

(b) the terms and condltlons of the proposed
= consolldatlon,

&—— (c) the manner and basis of convertlng the
<—~— shares of each ﬁag“;gq corporation into shares or
&———other securities or obligations of the &erfFTms new
G-— corporation or any other corporation or, in whole
<-—— or in part, into cash or other property;

e——— (d) with respect to the new corporation, all
< of the statements required to be set forth in
&c———articles of incorporation for corporatlons organ-
&—— ized under this chapter; ~

< — (eYwhBaeh other provisions
c—with respect to the “proposed cgaﬁolldatlon as are
<~ deemed necessary or desiyable. )

g
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having had under consideration Sena"e ......................................................................... £ill No. 288 .......
- ‘
4 G0
Respectfully report as follows: That...ueeenne.. S T e eeeeeeeeessseees oo eeeeeeeeeeeees e Bilt No...i(.‘.?.ff.‘.' ......
introduced bill, be amended as follows:
1. 7Title, lines 4 and 5.
Strike: "AMENDING S‘:CLIO‘? 35-1-801, HCA,"
2. 7Title, linc 6.
Following: “HMEZRGER"
Insert: “OnR FO"SOLIDP”‘IO AMENDING SECTIONS 35-1-801 2MD
3 5"' 1"“ 302 1 f{CFxb’
3. Page 2.
Following: 1line 7
Insert: "Section 2, Section 35-1-202, ¥CA, IS AMINDED 70 READ:
"35-1-322. Procedure for censolidation. (1) Any two or nore
domestic corporations may consolidate into a new corpcration
pursuant to a plan of consolidation zapproved in the manﬁar provided
in this chapter.
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Chairman.
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(2) fThe board of directors of each ccrporation shall, by a
resolution adopteé by each such board, approve a plan of
consclidation sLttiﬂg fortl

(2} the naxmes of the corpcrations rrozosing to consclidate
and the name of the new corporation 1ntv mhicﬁ they propose
to consolidate, wiilch is bereinaftcr dezigrnated a5 ths new
corporation;

(b) the terms and cenditions of the proposed consolicaticn:

(c) the manner and basis of converting the shares of ecch
cerporation into shares or other se uritics or okligations of
the new corporation or any other cdrnoration or, in whcle or in
part, into cash or ofthsr vrc“ng_z

(d) with rezpect to the corroration, 211 of tha state-
rents required teo be set forth in articles of incorporaticn for
corporations organized under this chapter;

(@) such cthex provisions with respect to the nrogoae'
consclidatien as are deemed noces sary or desirable

Renumber: suzhsegquent section

And, as so anended,
bo PASS
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STATE PUB. CO. Chairman.
Helena, Mont, :
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introduced bill, be amended as follous:
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nd, &3 so anended,

DO.PASS .
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As submitted to the States by Congress in House Joint
Resolution 208, the Equal Rights Amendment to the United
States Constitution reads in full:

Section 1. Equality of rights under the law
shall not be denied or abridged by the United
States or by any state on account of sex.

Section 2. Congress shall have the power to
enforce, by appropriate legislation, the
provisions of this article.

Section 3. This amendment shall take effect
two years after the date of ratification.
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EQUAL RIGHTS COUNCIL

P.O. Box 297, Helena, Mt. 59601

Belle Winestine, Helena
Honorary Chair

Laura Nicholson, Helena
Treasurer

REGIONAL COORDINATORS

Glendive Area
Patty Cailaghan

Miles City Area
Ruth Malone

Great Falls Area
Carol Farris

Billings Area
Frances Elge
Donna Higgins

Missoula Area
Anita Sallce

Bozeman Area
Marilyn Wessel

Livingston Area
fane Haugen

Helena Area
Eleanor Parker
joyce Stefteck

MONTANA

ORGANIZATIONS SUPPORTING ERA

Altrusa

of Helena

American Association of University Women,
Montana Division

American Civil Liberties Union

American Federation of Teachers

American Women in Radio and Television

Associated Students, University of Montana

Common Cause of Montana

Communications Workers of America

Montana
Montana
Montana
Montana
Montana
Montana
Montana
Montana

Montana

AFL-CIO

Association of Social Concerns
Bar Association

Church Women United

Democratic Party

Democratic Women's Club
Education Association

Farmers Union

Pederation of Business and

Professional Women

Montana
Montana
Montana
iontana
fontana
montana

ifiontana

General Federation of Women's Clubs
Home Economics Association

League of Women Voters

Nurses Association

Press Vomen

Public Employees Association

State Low-Income Organization

The Equal Rights Amendment reads in full:

Section 1. Equabty of rights under the law shail not be denied or abridged by the United States or by any state on account of sex.

Section 2. Congress shall have the power to enforce by appropriate legislation the provisions of this article.

Section 3. This amendment shall take eftect two years after the date of ratification.



MONTANA

EQUAL RIGHTS COUNCIL

P.O. Box 297, Helena, Mt. 59601

Belle Winestine, Helena
Honorary Chair

taura Nicholson, Helena
Treasurer

REGIONAL COORDINATORS

Glendive Area
Patty Callaghan

Miles City Area
Ruth Malone

Great Falls Area
Carol Farris

Billings Area
frances Elge
Donna Higgins

Missoula Area
Anita Sallee

Bozeman Area
Marityn Wessel

Livingston Area
Jane Haugen

Helena Area
Eleanor Parker
Joyce Steffeck

Section L. EqGualiyy of rights under the law shall not be denied or abridged by the United States or by any state on account of sex.

MONTANA

ORGANIZATIONS SUPPORTING ERA

Montana
Montana
Montana

United Methodist Church
Women's Political Cau us
Women's Law Association

National Organization for Women

Soroptimist International Association,
Lewistown

Soroptimist International Association,
Missoula

Y.W.C.A,, Billings
Zonta International, District £I1,

Bil

lings

Zonta of Missoula

The Equal Rights Amendment reads in full:

Section 2. Congress shall have the power to enforce by appropriate legislation the provisions of this article.

Section 3. This amenidment shall take effect two years after the date of ratification.
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THE NEED FOR ERA

State Laws
State laws are full of provisions that treat women,solely on the

hasis of their sex, as second-class citizens:

-~ In Georgia, a married couple's home belongs only to the husband,
even when it has been paid for by the wife.

-~ In West Virginia, the courts have decided that when a wife earns money
working in her husband's business, those earnings hefong to the
husband., |f a Maine couple jointly run a business, the profits belong
1o the husband.

-~ In Arkansas, homestead rights belong to the husband, not the wife.
The Arkansas husband can choose, abandon and sell homesteads without
the wife's consent, since state law presumes that all perscnal '
property, including household furnishinas, belong to him.

-~ In louisiana, a wife cannot receive her hushand's half of community
property even if he wishes to will it to her; instead, the property
goes to his children or living parents, who are "forced heirs" under
state law.

~~ According to the laws of 42 states, the one who earns a salary is the
one who owrns the property acquired in a marriage. The homemaker, having
no earnings of her own, therefore, has no ownership of the property.

{f her husband dies without a will, she may be penniless.

FRA will eliminate these unfair state laws. This does not mean,
howaver, that ERA will alter family structure. (1 will not force women

out ot the home or downgrade the roles of mother and homemaker. On the ‘



contrary, it will dignify these important roles.

Federal Laws

Federal laws need changing. The U.S. Civil Rights Commission has
identified more than 800 sections of the U.S, Code that are inconsistent
with a national commitment to equal rights, responsibilities and oppor-
tunities:

-- Married women who work pay into Social Security the same as their male
co-workers. But when they retire, their benefits are determined by
their husbands' pensions, with little regard for their own earnings.

-- Since the homemaker has no independent entitlement to benefits, if she
becomes disabled, she and her dependents have no right to social
security, even though her services are lost to her family.

-~ The earninas gap befweén men and women is higher now than it was
tefore enactment of federal equal employment legislation in 1956.

In that timespan, women's earnings have dropped from 63 per cent of
men's earnings to 60 per cent.

~~- Scme employees, such as‘fhose who work for Congress, still are not
covered by laws that prohibtit sex and other forms of discrimination in
enployment.

-- Feaeral loan programs also discriminate aqainst women. The Farmers'
rome Administration provides that when a farmer with an FHA loan dies,
nis widow cannot continue repaying the loan but must obtain refinancing
even thouagh she was a co-signer on the loan and continues to operate

the farm.

These are just some of the examples of inadequacies that still exist

in our state and federal laws. As workers, women are the victims of an



earnings gap fthat is wider today than it was tefore enactment of equal
employment legisiation. As wives, women are still subject to laws that
deny them an equal partnership in marriage.

It is clear that existing constitutional provisions, fike the 5th
and {4th amendments will not provide the remedy needed to end sex
discrimination, Armed with the 5th and I4th amendments, women have gone
to court to win the right to vote, to serve on juries and to enter

occupations ranging from attorney to bartender. In each case, they lost,

Not only is the Equal Rights Amendment needed to establish equal
fegal rights for men and women, but FRA is needed to provide a compre-
hensive, orderly revision of our laws and to put an end, finally, to
the piecemeal approach to equality. The orderly leqgislative review
that has taken place in states that have adopted their own state ERA
provisions, like Montana, indicates that necessary changes do not
produce the chaos predicted by ERA opponents. As Congress recognized
in 1972, "only a constitutional amendment can provide the legal and

practical basis for the necessary changes."



FAIRNESS

ERA proponents are told that equal rights can be pfovided statutorily
rather than by constitutional amendment. Relying on legislation,

rather than a constitutional amendment, guarantees endless court cases
as women challenge every {aw that needs to be changed, 1Is it fair to

require women to bear the costs of these court cases?

ERA proponents are told that ERA is unnecessary because equality is
guaranteed under the 5th and 14th Amendments to the U.S. Constitution.
Women have tried to use these Amendments to win equa!ify.' By doing so,
women have been denied the right to vote, the right to serve on juries
and the right to enter various occupations. Women lost all these cases
in court -- under the 5th and the |4th Amendments., Is it fair to argue

that the ERA is not needed because of existing Constitutional guarantees?

‘The U.S. Supreme Court has consistently refused to declare sex a '"suspect"

classification because, as one justice explained in a 1973 decision:

The Equal Rights Amendment, which if adopted will resolve
the substance of this precise question, has been approved
by the Congress and submitted for ratification by the
States.

If the Supreme Court admits that the issue of equality has yet to

be decided, is it fair to claim that women already have equal rights?

Opponents to the ERA claim that the extension is unfair. The precedent
of setting a time limit for the ratification of a proposed Constitutional
amendment was established to keep amendments (such as the one prohibiting
child labor) from "floating" around the States after debate had subsided.

Oebate on ERA has not subsided. Mississippi, for example, has never



debated ERA In either house of the state legislature. Is It fair to cut

off debate before all have spoken?

Opponents to the ERA have repeatediy stated their intention to fight
Montana's ratification in court after March 22, 1979. Two previous
recision attempts have been defeated by the Montana Senate., I|s it fair
that this issue is once again consuming legislators' time and Montanans'

tax dollars?
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MONTANA'S RATIFICATION OF THE EQUAL RIGHTS AMENDMENT DID NOT
INCLUDE A LIMITATION OF SEVEN YEARS BECAUSE THE LANGUAGE
CONTAINING THE SEVEN YEAR LANGUAGE WAS CONTAINED INM THE
PREAMBLE OF HOUSE JOINT RESOLUTION 4, WHICH HAS NO
LEGAL EFFECT:

Senate Joint Resolution No. 12 bases its legal authority
upon the fact that House Joint Resolution 4 incorporated the
text of the Congressional ERA resolution (J.R. 208), including

the language:

as an amendment to the Constitution of the

United States, which shall be valid to all

intents and purposes as part of the Const-

itution when ratified by the legislatures

of three-fourths of the several States

within seven years from the date of its

submission by the Congress: . . . " (Emphasis supplied).

". . . That the following article is proposed

While it is true that Montana H.J.R. 4 contained
the full texf of the proposed amendment, including the
seven year ratification language, that does not mean
that such a limitation was included under Montana law.

The proponents of S.J.R. 12 have overlooked the fact
that there are several parts of a proposed legislative measure,
including the enacting clause or, in the case of resolutions,
the resolving clause, and a preamble. A preamble of a
resolution is:

"[A]n introductory or prefatory clause, following
the title and preceding the enacting clause,
explanatory of the reasons for its enactment

and the objects sought to be accomplished. It

is usually introduced by the word 'whereas,'
meaning 'considering that' or 'that being the
case.' It is not an essential or effect part

of an act. The preamble cannot enlarge or confer
powers, or cure inherent defects 1n the statute.”
73 Am.Jur.2d, Statutes §92 (Emphasis supplied).

Montana accepts the law that a preamble has no legal effect.
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The 1978 edition of the Bill Drafting Manual of the Montana

Legislature, prepared by the Montana Legislative Council,

notes:

*The preamble follows the title and
precedes the enacting clause. Because
of its placement, it does not become a
part of the law gnd is rarely used. It
is a preliminary statement of the reasons
for the enactment of the law and begins
with the word 'Whereas.'" Montana Legis-
lative Council, Bill Drafting Manual, p. 38
(1978) ; (Emphasis supplied). See also,
Montana Legislative Council, Bill Drafting
Manual, 28 (1962 Ed.).

In resolutions,

"The preamble of a resolution is
identical to the preamble of a bill.
It usually begins with *WHEREAS' and
states the purpose of or reason for the
resolution." Id., p. 56.

In Montana an enacting clause is required for the

passage of laws. §43-516, R.C.M. 1947; Joint Rule 6-3,
o

Senate Joint Resolution No. 2 (46th Legislature, 1979).

Therefore,

"In a resolution, a resolving clause takes
the place of the enacting clause of a bill. 1In
the past, the body of a resolution has consisted
of one or more paragraphs, each beginning with
the statement "BE IT FURTHER RESCLVED." Montana
Legislative Council, Bill Drafting Manual, p. 56
(1978).

since the purported seven year limitation was

contained in the preamble to H.J.R. 4, and since the language

in a preamble has no legal effect, Senate Joint Resolution

No. 12 cannot presume to give effect to a legally ineffective

part of the ratification resplution. As will be discussed

further,

even now interpreted as a limitation on Montana's ratification

the seven year language in H.J.R. 4 cannot be

of the Equal Rights Amendment.

THE INSTRUCTIONS TO THE SECRETARY OF STATE CONTAINED IN
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SENATE JOINT RESOLUTION NO. 12 HAVE NC LEGAL EFFECT:

While the Secretary of State of Montana is instructed
by the proposed resolution to obtain the return of Montana's
ratification documents, the measure has no legal effect.
While the Secretary might wish to follow the resolution, if
enacted, he can refuse to do so because a joint resolution
is not a general law and cannot be used to contrbl the

discretion of state officers. Gildroy v. Anderson, Mont. '

30 St. Rep. 389, 507 P.2d 1069; 12 Atty. Gen. Ops., p. 40.
This is because laws, which are mandatory in character,

must be passed by bill and not resolution. Montana Constitution,

Art. Vv, §11(1).

If this measure is deemed to be "legislative in character,"”
in that it goes beyond mere opinion, it is subject to veto
by the governor. 26 Atty. Gen. Ops., p. 26.

For the same reason, the proposed "sense" of this
legislative session has no legal effect. The resolution
clause of H.J.R. 4 was the legally effectual part of the
measure, and since the time language of the resolution was
contained in the preamble, that was not a part of the
ratification by Montana in legal effect. Aside from the
fact that it would be presumptuous for this legislative
session to read intent into the prior measure, as is
indicated by the title of S.J.R. 12, the fact remains that
the ratification was absolute in its terms, as required by
the United States Constitution.

SENATE JOINT RESOLUTION 12 IS AN ATTEMPTED RESCISSIOMN OF
MONTANA'S RATIFICATION OF THE EQUAL RIGHTS AMENDMENT WHICH

IS NOT PERMITTED BY THE RULES OF THE MONTANA LEGISLATURE:
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Montana law does not permit the rescission of a proposed

-4

constitutional amendment once the amendment has been ratified
by the Montana Legislature. §6-1(2) of the Joint Rules of
the Montana Legislature (S.J.R.2, 46th Legislature) provides:

"A joint resolution must be adopted by both
houses and is not approved by the governor.
It may be used to express desire, opinion,
sympathy, or request of the legislature; to
adopt or amend the joint rules; to ratify or
propose amendments to the United States
Constitution; and to direct changes to, repeal,
or direct adopticn of a rule in the Montana
Administrative Code. Except as otherwise
provided in these rules or the Constitution
of the State of Montana, a joint resolution is
treated in all respects as a bill.”" (Emphasis
supplied).

The descriptions of the separate functions of the joint
resolution, separated by semicolons (;), clearly are intended
to separate their functions. On the one hand, joint resolutions
are used to express nonbinding desires of the legislature,
and on the other, the joint resolution is used to ratify
proposed amendments. The rule does not.permit joint resolutions
to rescind the ratification of proposed constitutional amendments.
Given the repeated attempts at rescission in the Montana
Legislature in past sessions, this body could have well
provided %or rescission. They did not, and aside from the
fact that rescission is not permitted (as is discussed below),
it is not permitted.

Given the clear fact that the seven year language of
H.J.R. 4 was not in the enacting clause, which is required
by Joint Rule 6-3 and prior rules, this measure is clearly
an attempt at rescission, which is forbidden by the joint
rules.

THE HISTORICAL, JUDICIAL AND CONGRESSIONAL PRECIDENT REGARDING
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THE ATTEMPTED RESCISSION OF THE RATIFICATION OF PROPOSED
CONSTITUTIONAL AMENDMENTS BY THE STATES IS AGAINST RESCISSION:
A, MONTANA CANNOT IMPOSE A LIMIT UPON ITS RATIFICATION:
S.J.R. 12 is clearly an attempt to impose a limitation
upon Montana's ratification of the Equal Rights Amendment.
What is the precident regarding the legality of such an
attempted limitation? .
James Madison was one of the primary drafters of our
federal constitution. He was an active and vocal delegate
to the constitutional convention, the drafter of many of
the provisions of our constitution, and one of the authors

(along with Hamilton and Jay) of the Federalist papers, which

have been used to resolve questions of constitutional law.

See I Morison and Commager, The Growth of the American Republic
279, 288, 296 (6th Ed.> 1955).

When the ratification of our constitution was being
considered by the states, there was discussion that New
York should ratify upon the condition that certain amendments
to the federal constitution must be adopted. V Papers of

Alexander Hamilton 147, 177 (Syrett Ed. 1961). Hamilton

did not agree with conditional ratification, and he sought
Madison's opinion on the matter. Madison replied that
any condition would be improper.

In 1922 the United States Supreme Court described
the ratification function of states and noted that states
cannot impose limitations upon their ratification:

"The function of a state legislature in
ratifying a proposed amendment to the Federal
Constitution, like the function of Congress in
proposing the amendment, is a federal function

derived from  the Federal Constitution; and it
transcends any limitations sought to be imposed
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by the people of a State." Leser v. Garﬁett,
258 U.S. 130, 137 (1922). (Emphasis supplied).

In 1973 a United States District Court in Florida
invalidated a statute which put limitations upon the state's
ratification of constitutional amendments. The court citéd
the language forbidding state limitations. Trombetta v.
Florida, 353 F. Supp. 575, 578 (M.D. Fla. 1973).

In Montana it has been clearly recognized that our
state may not impose limitations upon the ratification process.

In State ex rel. Hatch v. Murray, our own Supreme Court held

that:

"[A]lstate may not subject ratification by
its legislature of a proposed amendment to
the federal constitution to referendum nor
may it otherwise limit its legislature in
the exercise of its federal function of rat-
ifying such amendments. 526 P.2d 1369,

1371 (1974) (Emphasis supplied).

The resolution clause of H.J.R. 4 fully ratified the ERA
without condition. That being the case, a proper statement
of the law is:

"[Wlhen a proposed amendment has once been

ratified the power to act on the proposed

amendment ceases to exist." Coleman v.

Miller, 146 Kan. 390, 403 (1937), affd.

307 U.s. 433, 449 (1938).

Ratification must be full, complete and unequivocal.

Where there is such language, such as in H.J.R.4, it will
be accepted as a valid ratification by the General Services
Administration with regard to its certification of ratification
under 1 U.S.C. §106b. Glass, "Amending the Federal Constitution
- - pProcedures of the General Services Administration and of the
State Legislatures, p. 8 (Congressional Research Service,

April 6, 1971).

Therefore, since Montana unequivocally ratified the
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ERA in the resolution clause of H,J.R. 4, this session of
the Montana Legislature cannot attempt to place conditions
upon the ratification.

B. HISTORICAL AND CONGRESSIONAL PRECIDENT IS AGAINST
RESCISSION POWER:

No attempted rescission of a ratification of a constitutional
amendment has ever been accepted.

North Carolina's rejection of the Constitution in
1788 after ratification in 1789 was ineffective. Warren,

The Making of the Constitution 820 (1928). 1In the case of

the adoption of the Fourteenth Amendment, Ohio and New Jersey
first ratified the amendment and then passed resolutions to
withdraw their consent. 15 Stat. 707 (1868). Congress
accepted the original ratifications of the states and rejected
attempts to rescind them. 15 Stat. 701-710 (1868).

The question again came before Congress when New York
attempted to rescind its ratification of the Fifteenth
Amendment. New York was counted with the ratifying states.

16 Stat. 1131 (1870). J. William Heckman, in a letter to

a state legislator on the question, expressed the view of

Congress:
"Congress, therefore, has expressed itself
guite definitely on this question. It is
my legal opinion as Counsel of the Subcommittee
on Constitutional Amendments of the United States
Senate that once a State has exercised its only
power under Article V of the United States
Constitution and ratified an Amendment thereto,
it has exhausted such power, and that any

attempt subsequently to rescind such ratification
is null and void."

While the measure extending the time for ratification
of the Equal Rights Amendment did not address the question

of rescission, and the final decision as to the efficacy of
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any purported rescission will be made by Congress when the
requisite number of states are certified as having ratified,
the report of the House Committee on the Judiciary recommending
the passage of the extension resolution (H.J.R. 638) discusses

the point well:

"Although the decision most properly belongs
to a subsequent Congress to determine the
efficacy of any attempted withdrawals of
ratifications of the proposed equal rights
amendment, nevertheless the committee believes
it important to point out that its own
analvsis of this issue revealed that past
congressional and judicial precedent stand
for the proposition that rescissions are to
be disregarded. Over the years Congress has
taken the position that a State's attempt to
rescind is ineffectual, both when confronted
with actual rescissions, as in the case of
the 14th amendment, and when drafting legis-
lation clarifying the amendment process."
Proposed Equal Rights Amendment Extension,
Committee on the Judiciary, Report No. 95-1405
(House of Representatives, 95th Congress, 2d
Session).

C. JUDICIAL PRECEDENT IS AGAINST RESCISSION:
The first Supreme Court commentary on the question of

rescission was contained in the case of White v. Hart. 13

Wall. 646 (1871). 1In discussing the effect of the adoption
of the 14th and 15th Amendments by Georgia, the court noted:

"Upon the same grounds she might deny the
validity of her ratification of the constitutional
amendments. The action of Congress upon the
subject cannot be inquired into. The case is
clearly one in which the judicial is bound
to follow the action of the political department
of government, and is concluded by it." 1Id. 649.

The state courts have agreed with federal judicial inter-

pretation. In Opinion of the Justices, the Maine Supreme

Court noted that ratification of an amendment was final
znd could not be rescinded. 118 Me. 544 (1919). 1In Coleman

v. Miller the Kansas Supreme Court noted:
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"It is generally agreed by lawyers,
statesmen and publicists who have debated
this question that a state legislature which
has rejected an amendment proposed by
Congress may later reconsider its action and
give its approval, but that a ratification
once given cannot be withdrawn." 146 Kan.
390, 400 (1937).

When the Kansas case reached the United States Supreme Court,
that body held that the question of rescission is a "political
question” which the federal courts cannot decide. Coleman
v. Miller, 307 U.S. 433, 450 (1938). However the court noted:
"[Tlhe political departments of the Government
dealt with the effect both of previous rejection
and of attempted withdrawal and determined that

both were ineffectual in the presence of actual
ratification." Id. 449.

Article V of the Constitution only requires the states
to ratify constitutional amendments:
" [Amendments] shall be valid to all
intents and purposes, as part of this
Constitution, when ratified by the
Legislatures of three-fourths thereof
« « « «" (Emphasis supplied).
The article itself only requires a state to ratify,
and when a state has done so, its function in the
amendment process is complete.
"The function of a state legislature in
ratifying a proposed amendment to the
Federal Constitution, like the function
of Congress in proposing the amendment,
. is a federal function derived from the
Federal Constitution.”" Leser v.
Garnett, 258 U.S. 130, 137 (1I921).
The proposed resolution attempts to retroactively
interpret the intent of the intent of the 43rd Legislature
by subsequent resolution and thereby attempt to change the

absolute character of Montana's ratification. However, this

measure cannot be effective because:

"Ratification by a State of a constitutional
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amendment is not an act of legislation within
the proper sense of the word. It is but the
expression of the assent of the State to a
proposed amendment." Hawke v. Smith, 253 U.S.
221, 229 (1919). "

In other words, Montana has already performed its federal
function of assenting to the Equal Rights Amendment, and
has fully performed its function under the Constitution.

D. STATE ATTORNEYS GENERAL AGREE THAT THEIR STATES
CANNOT RESCIND RATIFICATION:

There have been several state attorney genéral opinions
to legislatures advising on the legality of rescission, and
those opinions have indicated that rescission is not permissible.

On March 15, 1977 the Attorney General of Ohio gave the
opinion that rescission would be invalid. (Letter of
Assistant Attorney General). 1In May of 1973, the Attorney
General of Michigan indicated that rescission would be a
"futile gesture." In February of 1973 the Kansas Attorney
General indicated that rescission would probably not be
recognized by Congress indicating, "there is no ground upon
which to anticipate other than continued adherence to this
precedent." In August of 1973 the/Attorney General of
Kentucky indicated that a rescission attempt "would simply
be ignored by Congress,” and would be "futile." 1In March
of 1973 the Legislative Council of California indicated
that "a state once having certified its ratification thereof
to the Administrator of General Services is without power to
rescind or reconsider its action." Finally, in January of
1973 the Attorney General of Idaho indicated that "Subsequent
attempts by the same state legislature to retract or appeal

its prior ratification would be of no legal effect."
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THE SEVEN YEAR EXTENSION OF TIME WITHIN WHICH STATES MAY RATIFY
THF. FQUAIL RIGHTS AMENDMENT IS PERMISSIBLE FOR THE REASONS THAT
THE ORIGINAL TIME PERIOD WAS NOT A PART OF THE PROPOSITION TO
BE RATIFIED BY THE STATES, AND FOR THE FURTHER REASON THAT
CONGRESS HAS THE FULL POWER TO EXTEND THE RATIFICATION PERIOD:

A. THE TIME PERIOD WAS NOT PART OF THE MEASURE TO BE
CONSIDERED BY THE STATES:

It is important to note that the original seven year
period of ratification is not contained in the text of the
proposed Eqgual Rights Amendment. The preamble of House
Joint Resolution 208 reads as follows:

"Proposing an amendment to the Constitution
of the United States relative to equal rights
for men and women.

Resolved by the Senate and House of
Representatives of the United States of America
in Congress assembled (two-thirds of each
House concurring therein), That

The following article is proposed
as an amendment to the Constitution of the
United States, which shall be valid to all
intents and purposes as part of the Const-
itution when ratified by the legislatures
of three-fourths of the several States
within seven years from the date of its
submission by the Congress:" [Text].

Congress agreed that if the seven year limitation had been
placed within the body of the proposed amendment, "a
decision by Congress to extend that period . . . would be
an attempt retroactively to change the character of an

amendment on which other states had already voted."

Proposed Equal Rights Amendment Extension, Committee on

the Judiciary, Report No. 95-1405, p. 6 (House of Represent-
atives, 95th Congress, 2d Session). However, the time
period was pnot contained in the proposed amendment and

was not one of the items to be considered by the states.
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The House report indicates that Congress did not intend to
submit the time guestion to the states for a vote, and
the report approved by Congress commented upon the argument
that there could be no extension of the ratification time
by stating: "The committee found that argument unpersuasive.”
Id. p. 9 £.6.
"[Tlhe critical fact here is that we are not
presented with such a case. The amendment
itself, as voted on by the States, contains
no time limit." Id. .

In a situation precisely like the one under consideration
here, the Vermont Attorney General agreed that Vermont's
ratification of the ERA, containing a preamble like that
of H.J.R. 4 in Montana, was valid, concluding that Congress
did not submit the time question to the states, and concluding
that Congress could extend the ratification period. Opinion
No. 50~79 (January 5, 1979).

B. CONGRESS HAS THE AUTHORITY TO EXTEND THE RATIFICATION
PERIOD;

Article V of the Constitution contains no provision as
to time limits, and such limits are left to Congress to
determine. For the first 125 years of American constitutional
history, no time limit was provided by Congress. House Report
No. 95-1405, p. 7. As stated by the House Judiciary Committee,
and approved by the full Congress: ’

"[Tlhe authority of Congress to extend a

time limit once established may be implied,

if the time limit is reasonable and if

the action of the 92nd Congress in

proposing the original time limit is

not binding on subsequent Congresses.

In favorably reporting House Joint

Resolution 638 to the full House,

the committee resolves both of those questions

in the affirmative and endorses the )
principle that the Congress has the authority
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to extend the time period within which the
proposed 27th amendment to the Constitution
may be ratified." Id.
Why is it that Congress can make such an extension? Because
the United States Supreme Court has indicated that Ccngress
can put time limits on the ratification as a threshold
matter, or deal with time after two-thirds of the states

have acted. 1Id., Citing Dillon v. Gloss, 256 U.S. 368

(1921) and Coleman v. Miller, 307 U.S. 433 (1939).



EQUAL DIGNITIES PROVISION

Article II of the 1972 Montana Constitution contains

a section popularly referred to as the "Equal Dignities Provision"

which states:
Section 4. 1Individual dignity. The dignity
of the human being is inviolable. No person
shall be denied the equal protection of the
laws. Neither the state nor any person, firm,
corporation, or institution shall discriminate
against any person in the exercise of his civil
or political rights on account of race, color,
sex, culture, social origin or condition, or
political or religious ideas.
This section, which became effective July 1, 1973, provides
protection for individuals against unequal treatment on the basis
of sex. Ratification of the federal Equal Rights Amendment,
according to ERA opponents, portends legal havoc and social
upheaval. The effect of the "Equal Dignities Provision" in
Montana proves the contrary.

The Montana Legislature in 1974, 1975, and 1977 undertook:
and accomplished extensive amendments to Montana statutes to
eliminate discriminatory provisions. These amendments occurred
in areas such as marital relations, child custody, probate,
employment opportunities and benefits, criminal law, and property
rights. The statutory implementation of the "Equal Dignities
Provision" has been an orderly transition to equalization of
application of Montana laws. There is no evidence of social

chaos, unwarranted government intrusion into areas of private

activity, an inordinate increase in divorce rates in the state,

14



or any other symptoms of social or legal malaise as the result
of this equalization.

The freedom from discrimination granted individua1§ by
the laws of the State of Montana does not, unfortunately, protect
them beyond its borders. Furthermore, the "Equal Dignities
Provision" of the 1972 Montana Constitution cannot protect
Montana citizens against discriminatory provisions contained
in federal statutes and regulations because the laws offMontana
are not binding on the federal government. Such protection would
be granted, however, under the provisions of the Equal Rights

amendment to the U.S. Constitution.





