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F e b r u a r y  8 ,  1979 

The twenty-second mee t ing  o f  t h e  committee was c a l l e d  t o  
o r d e r  on t h e  above d a t e  i n  Room 415 o f  t h e  S t a t e  C a p i t o l  B u i l d i n g  
by Chairman Turnage.  

ROLL CALL: R o l l  c a l l  found a l l  members p r e s e n t  w i t h  t h e  ex- 
c e p t i o n  o f  S e n a t o r  Rosk ie ,  who was excused .  W i t n e s s e s  l i s t e d  on 
e n c l o s e d  R e g i s t e r .  

CONSIDERF.TION OF SENATE BILL 244: S e n a t o r  Towe s a i d  t h i s  
b i l l  was approved by t h e  Coa l  Tax O v e r s i g h t  Committee who wanted  
t o  h e l p  young bus inessmen o f  t h e  s t a t e ,  a s  w e l l  a s  f a r m e r s  and 
r a n c h e r s ,  who a l r e a d y  can  o b t a i n  a g r i c u l t u r a l  l o a n s .  H e  s a i d  
t h e  b i l l  d e a l s  w i t h  e q u i t y  c a p i t a l  and e x p l a i n e d  how t h e  l e g i s -  
l a t i o n  would b e  implemented. The b i l l  would c r e a t e  a  c o r p o r a -  
t i o n ,  composed o f  f i v e  members, which would s e l e c t  t h e  p r o d u c t s  
o r  t h e  i n v e n t i o n s  t o  b e  funded.  There  were c e r t a i n  c r i t e r i a  t h e  
i n d i v i d u a l  would have  t o  m e e t  b e f o r e  h e  would r e c e i v e  t h e  l o a n ;  
however,  i f  he m e t  t h e s e  c o n d i t i o n s  he would r e c e i v e  t h e  f i n a n -  
c i a l  a s s i s t a n c e  from t h e  board .  I n  r e t u r n  t h e  b o a r d  would g e t  
e i t h e r  a  p e r c e n t a g e  o f  t h e  r o y a l t i e s  o r  s t o c k  from t h e  new com- 
pany,  o r  s i m i l a r  i n t e r e s t .  The f i n a n c e s  would b e  made a v a i l -  

I a b l e  from i n t e r e s t  from t h e  Coal  Tax T r u s t  Fund. 

S e n a t o r  Towe t h e n  i n t r o d u c e d  o t h e r  p r o p o n e n t s ,  t h e  f i r s t  o f  
which was M r .  B a t h r a  who s a i d  t h e r e  a r e  many problems i n d u s t r y  
f a c e s  i n  t h i s  s t a t e  b u t  one  o f  t h e  most s e r i o u s  i s  l a c k  o f  f i -  
n a n c i a l  c a p i t a l ,  p a r t i c u l a r l y  e q u i t y  c a p i t a l .  H e  s a i d  he  f e l t  
t h e r e  w e r e  two major  problems i n  r e g a r d  t o  t h e  b i l l :  t o  f i n d  
c a p a b l e  a d m i n i s t r a t i o n  and a l s o  t o  conv ince  p e o p l e  t h a t  t h i s  i s  
t r u l y  a  s e l f - h e l p  program. M r .  P l u n k e t t  a l s o  spoke i n  s u p p o r t  
o f  t h e  b i l l .  H e  mentioned t h a t  a  s i m i l a r  program i s  i n  opera -  
t i o n  i n  England where it was v e r y  s u c c e s s f u l .  H e  had a  number 
o f  p o i n t s  he  wished t o  stress: 1. P r e f e r e n c e  s h o u l d  be  g i v e n  
t o  a g r i c u l t u r a l  p r o d u c t s ;  2 .  Renewable e n e r g y  t echno logy  o u g h t  
t o  b e  encouraged ;  3. Encourage assembly  and l i g h t  manufac tu r ing ;  
4 .  B e l i e v e d  t h e r e  s h o u l d  be  p a r t i c i p a t i o n  by l o c a l  banks;  and 
5. Matching f u n d s  from b o t h  p r i v a t e  and f e d e r a l  s h o u l d  b e  con- 
s i d e r e d  a s  p a r t  o f  t h e  program. 

O t h e r  p r o p o n e n t s  a l s o  i n c l u d e d  M r .  A u s t i n ,  who had 2 1  y e a r s  
o f  bank ing  e x p e r i e n c e  and a g r e e d  w i t h  p r e v i o u s  t e s t i m o n y  on  t h e  
l a c k  o f  e q u i t y  c a p i t a l  i n  Montana. M r .  B u t t r e s s  a l s o  spoke and 
a g r e e d  w i t h  M r .  A u s t i n ' s  s t a t e m e n t s  a b o u t  l a c k  o f  c a p i t a l  i n  t h e  
s t a t e .  T h e r e  were  no o t h e r  p roponen t s .  

The Chairman c a l l e d  f o r  opponen t s ,  o r  o t h e r  w i t n e s s e s  who 

I wished t o  speak  on t h e  b i l l ,  and t h e r e  b e i n g  none ,  c l o s e d  h e a r i n g  
on SB244, i n f o r m i n g  S e n a t o r  Towe he would b e  a b l e  t o  answer con- 
mit tee q u e s t i o n s  a t  an  e x e c u t i v e  mee t ing  o f  t h e  c o r n i t t e e .  
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CONSIDERPATION OF SENATE 5 I L L  2 4 5 :  S e n a t o r  Towe had t h i s  
b i l l  t o  p r e s e n t  as we l l ,  and s t a t e d  i t  d e a l t  w i t h  a  r e c o r d i n g  
f e e  of  $ 1  and r e g i s t r a t i o n  f e e  o f  5g! p e r  a c r e  f o r  p e r s o n s  w i t h  
m i n e r a l  i n t e r e s t s .  He s a i d  o f t e n  t h e  s u r f a c e  owner no l o n g e r  
owns o r  c o n t r o l s  t h e  i n t e r e s t s ,  and o f t e n  p e o p l e  who own t h e  se- 4 
v e r e d  m i n e r a l  i n t e r e s t s  make no c o n t r i b u t i o n s  t o  t h e  i o c a l  gov- 
e r n m e n t s .  H e  s a i d  h i s  i d e a  i s  t o  l e v y  a  f e e  f o r  t h e  p r i v i l e g e  
o f  s e v e r i n g  t h e  m i n e r a l  in te res -1s  from t h e  s u r f a c e ,  t h u s  h e l p i n g  
t h e  c o u n t i e s .  H e  went t h r o u g h  x e  b i l l  and e x p l a i n e d  p o r t i o n s  
o f  i t ,  i n c l u d i n g  t h e  r e p e a l e r  o f  t h e  r i g h t  o f  e n t r y  t a x .  H e  
s a i d  o t h e r  s t a t e s  have  had t h i s  problem and t a x e s  w e r e  l e v i e d  
w i t h  a  p r e f e r e n c e  t o  s u r f a c e  owners.  H e  i n t r o d u c e d  Represen ta -  
t i v e  H i r s c h ,  who a l s o  i s  a  s u p p o r t e r  o f  t h e  b i l l .  H e  s a i d  t h e  
Department  o f  Revenue h a s  i n t r o d u c e d  t h e  r i g h t  o f  e n t r y  t a x  re- 
p e a l e r  i n  t h e  House . H e  s a i d  t h e  cornrnittee found problems i n  
t h e  b i l l  t h a t  t h e y  p r o v i d e  f o r  t h e  r e c o r d a t i c n  p r o v i s i o n  o f  t h e  
S i l l .  

Fo l lowing  c o n c l u s i o n  o f  h i s  t e s t i m o n y  t h e  Chairman c a l l e d  
f o r  o t h e r  p r o p o n e n t s ,  and t h e r e  b e i n g  none,  p e r m i t t e d  o p p o s i t i o n  
t o  t e s t i f y .  

F i r s t  t o  t e s t i f y  was M r .  Schaenen who had l e n g t h y  t e s t i m o n y  
t o  p r e s e n t  b u t  gave  h i s  main r e a s o n s  f o r  o p p o s i n g  t h e  b i l l  o r a l l y .  
His w r i t t e n  t e s t i m o n y  i s  a t t a c h e d ,  see Exh. #l. H e  s a i d  h e  d i d  
s u p p o r t  t h e  e l i m i n a t i o n  o f  t h e  r i g h t  o f  e n t r y  t a x ,  s a y i n g  it had 
been unworkable.  H e  f e l t  some o f  t h e  b i l l  was d i s c r i m i n a t o r y  
and b e l i e v e d  t h e r e  would be  problems w i t h  it. H e  mentioned how 
many t i m e s  m i n e r a l  i n t e r e s t s  a r e  f r a c t i o n a l i z e d  and  i t  i s  most  4 
d i f f i c u l t  t o  f i n d  t h e  i n t e r e s t  h o l d e r s .  

O t h e r  opponen t s  t e s t i f y i n g  i n c l u d e d  M r .  J a c k s o n ,  a l s o  M r .  
W i l l i a m s ,  who d i s t r i b u t e d  h i s  s t a t e m e n t ,  see Exh. #2 ,  a t t a c h e d .  

L o b l e  a l s o  spoke a s  a n  opponent  and s t a t e d  h i s  agreement  w i t h  
p r e v i o u s  comments, and s a i d  one s t h e r  p o i n t  h e  n o t e d  i n  t h e  b i l l ,  
t h a t  i f  i n t e r e s t  h o l d e r s  pay :he f e e ,  t h e y  t h e n  have  t o  pay t h e  
surface owner h i s  f e e  p l u s  10%.  H e  said a l s o  t h a t  SB88, as re- 
f e r r e d  t o  i n  M r .  W i l l i a m s '  tes t :nony a s  b e i n g  f a v o r e d ,  is  pre- 
f e r a b l e  t o  SB245 i n  h i s  o p i n i o n  3s w e l l .  M r .  P e e t e  spoke a l s o  
as an opponent  and s a i d  h e  f e l t  t h e r e  would b e  s u b s t a n t i a l  liti- 
g a t i o n  and a l s o  t h e r e  would b e  ~ ~ r o b l e m s  w i t h  f r a c t i o n a l i z e d  min- 
e r a l s .  M r .  Gannon a l s o  spoke b r i e f l y ,  a g r e e i n g  w i t h  p r e v i o u s  
o p p o s i t i o n  t e s t i m o n y ,  a s  d i d  M r .  Dunkle and M r .  Boedecker who 
s a i d  M r .  Loble  had spoken f o r  h i s  o r g a n i z a t i o n ,  Tenneco Coal .  
A l s o  i n  o p p o s i t i o n  was C h a r l o t t e  Edwards who s a i d  s h e  d i d  n o t  
know why t h e  a s s e s s o r s  had t o  b e  i n v o l v e d  i n  t h e  s e a r c h  f o r  t h e  
m i n e r a l  owners a s  o i l  and g a s  companies u s u a l l y  manage t o  f i n d  
t h e  m i n e r a l  i n t e r e s t  owners.  

M r .  Barry  o f  t h e  Department  of  S t a t e  Lands t h e n  spoke and 
d i s t r i b u t e d  a copy of h i s  t e s t i m o n y ,  s e e  Exh. 9 3 ,  a t t a c h e d .  I n  
it he  s t a t e d  t h e  b i l l  c o n f l i c t s  w i t h  Montana ' s  c o n s t i t u t i o n  and 
t h e  Department  a t  p r e s e n t  has  a  sys tem t o  m a i n t a i n  a  r e c o r d  o f  
a l l  i n t e r e s t s  a d m i n i s t e r e d  by t h e  Department .  4 

Fol lowing  h i s  s t a t e m e n t  Chairman Turnage p e r m i t t e d  a  l i m i t e d  
q u e s t i o n i n g  p e r i o d  f o r  committee members, due  t o  c o n f l i c t  w i t h  
o t h e r  s c h e d u l e d  c ~ m r n i t t e e  mee t ings .  
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Following brief questioning by several committee members, 
I Senator Towe was permitted to close. The Chairman reminded the 

committee they could question him further, during executive ac- 
tion meetings in the future. 

Senator Towe, in his closing remarks said he saw no conflict 
with SB88, as other witnesses had stated. He stated also, that 
he believed the counties should get some revenues from those 
people who hold severed mineral interests, not just after pro- 
duction on their interests had begun. 

Following his brief closure, meeting was adjourned. 

4 , r 
<JEAN A .  TURNAGE - CHAIRMAN 
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COMNENTS OF THE AIGACONDA COi4PANY 

Before  S e n a t e  T a x a t i o n  Committee 

RE: SENATE B I L L  2 4 5  

My name i s  S tephen  31. W i l l i a m s  from B u t t e ,  ?4ontana, r e p r e s e n t i n g  

The Anaconda Company. 

1) One o f  t h e  s t a t e d  p u r p o s e s  o f  SB 2 4 5  i s  t o  s o l v e  a  p rob lem 

t h a t  h a s  d e v e l o p e d  w i t h  f r a c t i o n a l i z e d  m i n e r a l  i n t e r e s t s  o v e r  t h e  p a s t  

s e v e r a l  d e c a d e s .  " T h i s  o b s c u r e  and f r a c t i o n a l i z e d  o w n e r s h i p  o f t e n  

makes it d i f f i c u l t  t o  i d e n t i f y  and  l o c a t e  t h e  owners  of s e v e r e d  m i n e r a l  

i n t e r e s t s ,  t h u s  i m p a i r i n g  t h e  development  o f  t h i s  s t a t e ' s  m i n e r a l  

d e p o s i t s  i n  a p e r i o d  o f  i n c r e a s i n g  demand f o r  t h e  deve lopment  o f  new 

m i n e r a l  s o u r c e s . "  (p.  1, 1. 2 1  I f  t h i s  a s s u m p t i o n  i s  a c c u r a t e ,  SB 245  

I 
d o e s  n o t  correct t h i s  problem. A l l  SB 245 c a l l s  f o r  i s  t h e  r e c o r d i n g  and  

r e g i s t r a t i o n  o f  s e v e r e d  m i n e r a l s  w i t h  t h e  e v e n t u a l  a d v e r s e  p o s s e s s i o n  

o f  t h o s e  m i n e r a l s  by t h e  s u r f a c e  owner where  t h e  m i n e r a l  owner f a i l s  

t o  r e c o r d .  

SB 8 8 ,  which  h a s  p a s s e d  t h e  S e n a t e ,  c o r r e c t s  t h e  p rob lem w i t h  

u n l o c a t a b l e  s e v e r e d  m i n e r a l  owners ,  by  a l l o w i n g  t h e  o t h e r  m i n e r a l  

owners  t o  p e t i t i o n  t h e  D i s t r i c t  C o u r t  t o  c r e a t e  a t r u s t  on  b e h a l f  o f  

t h e  u n l o c a t a b l e  owner. E v e n t u a l l y ,  if t h e  b e n e f i t s  o f  t h e  t r u s t  are 

n o t  c l a i m e d ,  . t h e  monies a r e  c r e d i t e d  t o  t h e  S t a t e  of Montana a c c o u n t s  

a f t e r  f o l l o w i n g  p r o c e d u r e s  s e t  f o r t h  i n  t h e  Uniform D i s p o s i t i o n  o f  

Unclaimed P r o p e r t y  A c t ,  T i t l e  7 0 ,  C h a p t e r  9 .  

SB 88 c o r r e c t s  t h e  p rob lems  n o t e d  by SB 2 4 5 .  S B  245 w i l l  n o t  

c o r r e c t  t h o s e  problems.  

2 )  SB 245 r e q u i r e s  a l l  s e v e r e d  m i n e r a l s  b e  r e c o r d e d  w i t h  the c o u n t y  



c l e r k  and r e c o r d e r .  The r e c o r d i n g  f e e  i s  $1 (p .  2 ,  1. 2 G ) .  C e r t a i n l y  

t h i s  r e c o r d i n g  f e e  w i l l  n o t  adequa te ly  compensate t h e  county f o r  t h e  

work r e q u i r e d  i n  r e c o r d i n g  each  one of  t h e s e  i n t e r e s t s .  

4 
I 

( 3 )  A f t e r  r e c o r d i n g ,  t h e  mine ra l  owner must t h e n  a n n u a l l y  r e g i s t e r  

h i s  severed  m i n e r a l s  w i t h  t h e  county c l e r k  and r e c o r d e r  and pay a fee I 
of  5 c e n t s  p e r  a c r e  p l u s  $1 f o r  each s i n g l e  d e s c r i p t i o n  o f  c o n t i g u o u s  

l a n d  where a mine ra l  i n t e r e s t  i s  c la imed ( p -  2 ,  1. 2 2 ) .  Once t h e  I 
m i n e r a l  i n t e r e s t  i s  p r o p e r l y  r eco rded ,  t h e r e  i s  no need  f o r  t h e  add i -  

t i o n a l  annua l  r e g i s t r a t i o n  requi rement  and payment o f  an  annua l  f e e .  
I 

J u s t  l i k e  real  p r o p e r t y ,  once an ownership i s  r e c o r d e d ,  t h e r e  i s  a I 
r e c o r d  where t h e  owner o f  t h a t  i n t e r e s t  o r  h i s  b e n e f i c i a r i e s  c a n  be  

found. The 5 c e n t  p e r  a c r e  f e e  i s  n o t  j u s t i f i e d  and is  n o t  neces 'sary .  
I 

i n  l i g h t  of  t h e  p r e v i o u s  r e c o r d a t i o n  requi rement .  1 
4 )  Under SB 245, S e c t i o n  4 ,  t h e  county a s s e s s o r  i s  g i v e n  t h e  

d i s c r e t i o n  o f  conduc t ing  a  t i t l e  s e a r c h  t o  de t e rmine  t h e  owners '  

s eve red  m i n e r a l  i n t e r e s t s .  I f  t h e  f e e s  t o  b e  p o t e n t i a l l y  p a i d  t o  t h e  

coun ty  d o n ' t  exceed t h e  c o s t  of  t h e  s e a r c h ,  t hen  t h e  county  a s s e s s o r  
I 

d o e s n ' t  have t o  conduct  t h e  s e a r c h  (p.  3 ,  1. 2 2 ) .  The re  a r e  two . 

p o t e n t i a l  problems w i t h  t h i s  s e c t i o n .  F i r s t ,  it a l l o w s  t h e  coun ty  

I 
a s s e s s o r  t h e  d i s c r e t i o n  o f  performing o r  n o t  per forming  t h e  s e a r c h ;  I 
and,  s econd ly ,  i f  SB 245 c o r r e c t s  a problem w i t h  f r a c t i o n a l i z e d  I 
m i n e r a l  owners,  why i s  a  s e a r c h  e v e r  r e q u i r e d ?  L a t e r  i n  t h e  b i l l ,  t h e  

s u r f a c e  owner o f  t h e  p r o p e r t y  over  which t h e  i n t e r e s t  i s  c la imed can  I 
a c q u i r e  t h e  mine ra l  r i g h t s  by adve r se  p o s s e s s i o n  a f t e r  f i v e  y e a r s  and 

payment o f  t h e  f e e s ,  s o  S e c t i o n  4 of t h e  b i l l  i s  not needed.  The I 
coun ty  a s s e s s o r  i s  p r o v i d i n g  a t i t l e  s e a r c h  where one  i s  n o t  n e c e s s a r y .  

( 5 )  S e c t i o n  5 of  t h i s  b l l  a l l ows  t h e  s u r f a c e  owner o v e r  which 3 



severed minerals are located to adversely possess an6 claim title to 
I 

those minerals after five years and payment of the fees due to the 

county. There are several major problems with this section: 

a. It allows the surface owner exclusively to secure 
severed minerals under the surface without pubiic 
sale, public notice, or the opportunity of other 
parties to bid to secure these minerals. 

b. The surface owner could potentially receive a wind- 
fall after being originally compensated for the 
minerals at the time of the severance. 

c. This provision of adverse possession may directly 
conflict with the provisions of SB 88, where a 
trust is created and the funds, if not claimed, 
escheat to the state and all the people of Montana 
become the beneficiaries of the trust. In the case 
of the trust created by SB 88, notice by publication 
and other legal notice is given before the monies 
are removed from the trust. S B  245 has none of 
those requisites and allows only the surface owner 
to adversely claim the minerals. 

b ( 6 )  SB 2 4 5  professes to facilitate mineral development. However, 

the earlier provisions discussed indicate that this bill will not 

correct any of the problems noted. It simply adds another layer of 

expenses which are not justified, and another annual registration 

filing and fee payment which is neither necessary nor justified. 

(7 )  Finally, SB 88 creates a mineral trust which will promote 

development of mineral resources where a mineral owner is not able to 

be located. The benefits of this trust, if not claimed, will benefit 

all citizens of the state. SB 245 conflicts with the provisions of 

SB 88  in that respect, and allows a potential windfall to the surface 

owner. 

For these reasons, it is respectfully recomended that the 

1 
Senate Taxation Committee recommend a DO NOT PASS to Senate Bill 245. 
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DEPARTMENT OF STATE LANDS 

The s t a t e  of Montana owns over one million acres of severed mineral in te res t s .  

This ownership in te res t  i s  the resu l t  of prior sales  i n  which cer ta in  minerals were 

reserved as required by law. SB 245 would have an adverse e f f ec t  on state-owned 

severed mineral in te res t s  and, as currently wri t ten,  i s  contrary to  the Constitution 

and s t a t e  and federal law in i t s  application to s t a t e  land. 

I t  appears tha t  the purpose of SB 245 i s  t o  provide a system for  locating 
- 

. c- 
- *  

severed mineral in te res t s .  The Department has no objection t o  the intent  of the - - 
-. -- 

ac t .  However, t ha t  i s  not a problem w i t h  s t a t e  mineral i n t e re s t s  since the Depart- 

ment maintains a complete record of a i l  in te res t s  administered by the Department. - .  
C _  

In addition, SB 146, currently in the House, requires other s t a t e  agencies to  f i l e  - 

mineral in te res t s  with the Department. As a r e s u l t ,  a l l  s t a t e  severed mineral i n t e re s t s  

will be locable within the Department, and such records are  cofipletely open to  the 

public. There appears to  be no reason t o  duplicate such an index system within 

the counties. 

SB 245 conf l ic t s  with Montana's Constitution. Art ic le  X ,  Section 11(2) s t a t e s :  
---. - 
-.? 

No such land oh any a t a t e  an, ivLc"ma.t .the&& bhdee 
-. 

e v m  be. dinpctaed 36 excepf: i n  punsuance 06  g e r ~ a ~ d  
-d -? 

& a u ~  p/ioviding 6otr csuch ~ p o c s ~ a n ,  otr untie. .the - - .  s 

6uRe m m h d  value 06 khe enLaAe o h  inte-tat dApohed - .- T 

a d ,  Ro be ac&ained i n  nuch maizneh a~ may bc ptro- 
v-ided by lmu, ha5 been paid a t  s a d d q  aecbred t o  Zlze 
a M e .  

This provision, when coupled with the s t a t e ' s  Enabling Act, makes i t  c lear  tha t  the 

s t a t e  cannot dispose of mineral in te res t s  without receiving the f u l l  market value for  

) those in te res ts .  SB 245 however establishes a system of adverse possession by which 

a surface owner could acquire s t a t e  mineral in te res t s  without compe~sating. the s t a t e .  - 

In addition t o  the constitutional and Enabling Act conf l i c t s ,  the b i l l  runs 



TESTIMGNY 
SB 245 

DEPARTMENT OF STATE LANDS 
Page Two 

contrary to  s t a t e  and federal law. The s t a t e  school t r u s t  acquired many of i t s  rriinsr, 

i n t e re s t s  through a federal a c t  of 1927 (43 USC 870, 44 S ta t .  1026). When the 

I 
surface i s  sold,  the a c t  spec i f ica l ly  requires the s t a t e  to  reserve a l l  minerals and I 
the r igh t  to  prospect fo r ,  mine, and remove those minerals. This a c t  has been codi- 

fied in 77-2-304 MCA. To dispose of severed mineral in te res t s  through adverse 
B 

possession would conf l ic t  with these federal and s t a t e  7aws and could cause for fe i tur  

of s t a t e  t r u s t  lands back to  the United States  under the terms of the 1927 Act. 

S 
For these reasons the Department reconmends t h a t  Section 2 of SB 245 be amendec I 

to exclude state-owned lands. Such an exclusion would n o t  thwart the intent  of the 1 
b i ?  1 b u t  would el inlinate the mentioned conf l ic t s .  

If the leg is la ture  passes SB 245 in i t s  current form, the Department would reqb 

a $50,000 t o  $60,000 general fund appropriation to  comply with i t s  previsions. 



P l r .  Chairman, my name i s  I r e p r e s e n t i n g  

the  Xontaza pet role^^ Assoc ia t i on  which is  a d i v i s i o n  of t h e  Rocky 

Mountain O i l  and Gas Assoc i a t i on ,  Inc .  A s  you know, t h e  Montana 

Petroleum Assoc ia t i on  i s  composed of pe r sons  engaged o r  i n t e r e s t e d  

i n  t h e  e x p l o r a t i o n  and developnent  of Montana's mine ra l  r e s o u r c e s .  

W e  a r e  p l ea sed  t o  have t h i s  o p p o r t u n i t y  t o  p r e s e n t  o u r  views on 

Senate  B i l l  No. 2 4 5  a s  i n t roduced  by Sena tor  Tom Towe, wh&sh- 

v . i t a ~ e c ~ e e : p e t r r , l e m  icdus tq- .  A t  t h e  o u t s e t ,  we unders tand  

t h a t  Sena te  B i l l  No. 2 4 5  i s  s i m i l a r  t o  a  b i l l  i n t roduced  i n  t h e  1977 

l e g i ~ ~ l a t i v e  s e s s i o n  which w a s  d e f e a t e d ,  and i s  a l s o  s i m i l a r  t o  a 

b i l l  Sena to r  Towe a t tempted  t o  have t h e  I n t e r i m  Revenue Over s igh t  

Cormit tee  approve,  which e f f o r t  a l s o  proved unsucces s fu l  . We VL tdft4 
&- rYte-eaL ~ v w r j l x  L*:d.c ke *- According t o  i t s  preamble, Senate  B i l l  No. 2 4 5  i s  des iqned  

t o  e l i m i n a t e  t h e  problems engendered by f r a c t i o n a l i z e d  seve red  

minera l  i n t e r e s t s .  The preamble concludes  t h a t  such f r a c t i o n a l i z a t i o n  

impai r s  development of Montana's mine ra l  d e p o s i t s  and t h a t  t h e  owners 

of  such severed  minera l  i n t e r e s t s  a r e  n o t  paying t h e i r  f a i r  s h a r e  

f o r  t h e  c o s t  of l e g a l  r e c o g n i t i o n  of s e p a r a t e  mine ra l  i n t e r e s t s .  

To t h e s e  ends ,  t h e  b i l l  proposes  procedures  t o  c l a r i f y  t h e  

,ownership of severed  mine ra l  i n t e r e s t s  and t o  l e v y  a f e e  on t h e  

p r i v i l e g e  of ma in t a in ing  a  severed  minera l  i n t e r e s t  s e p a r a t e  from 

t h e  s u r f a c e  i n t e r e s t ,  and t o  p rov ide  f o r  a  method o f  v e s t i n g  t i t l e  

t o  dormant and unclaimed minera l  i n t e r e s t  i n  t h e  owner o f  t h e  s u r f a c e  

which o v e r l i e s  t h e  minera l  i n t e r e s t s .  

Under Sec t ion  2 of t h e  p roposa l ,  owners o f  severed  m i n e r a l  

i n t e r e s t s  a r e  r e q u i r e d  t o  r eco rd  such L n t e r e s t s  and t o  r e g i s t e r  

them annua l ly  w i t h  t h e  county c l e r k  of  t h e  county i n  which t h e  

minera l  i n t e r e s t  i s  s i t u a t e d .  mnual  f e e s  f o r  such r e g i s t r a t i o n  

and r eco rd ing  are imposed. F a i l u r e  t o  pay such f e e s  r e s u l t s  i n  such 

fees  being cons idered  d e l i n q u e n t ,  but t h e  owner of a  s eve red  mine ra l  

i n t ~ r c s t  nay pzly such d e l i n q u e n t  fees at any t ime.  All such f e e s  

arc, d + ~ r j o s i t e d  t o  the c r e u i t  of t h e  g e n c r z l  f u n d  of the  county i n  

v ; k 7  rs;! ! : ' ! ~ : j r  ?re c o l l e c t e d .  



Sec t ion  4 of t h e  b i l l  a l l ows  t h e  county t o  determine whether 

t i t l e  s e a r c h e s  should be i n s t i t u t e d  t o  d i s c c v e r  ownership of severed 

minera l  i n t e r e s t s .  P rov i s ion  i s  made f o r  t h e  county a s s e s s o r  t o  

e v a l u a t e  whether the c o s t  o f  conduct ing a  t i t l e  s e a r c h  t o  de te rmine  

t h e  owner of a severed minera l  i n t e r e s t  would exceed t h e  amount of 

f e e s  r e q u i r e d  t o  be p a i d  t o  t h e  county under Sec t ion  2. I f  t h e  

c o s t  i s  e x c e s s i v e ,  t h e  a s s e s s o r  may, w i t h  t h e  app rova l  of  t h e  county 

commissioners, d e c l i n e  t o  conduct  a  t i t l e  sea rch .  

S e c t i o n s  6 and 7 o f  t h e  b i l l  propose t o  e l i m i n a t e  t h e  r i g h t  

of e n t r y  t a x  p r e s e n t l y  imposed by Montana law. Sec t ion  9 amends 

p r e s e n t  Montana law t o  permi t  q u i e t  t i t l e  a c t i o n s  t o  be f i l e d  

r ega rd ing  severed  minera l  i n t e r e s t s .  

W e  c e r t a i n l y  suppor t  t h e  pr .oposi t ion t h a t  t h e  r i g h t  o f  e n t r y  

t a x  should  be e l i m i n a t e d  as proposed by t h i s  b i l l .   his t a x ,  from 

a p r a c t i c a l  s t a n d p o i n t ,  has  proved wholly unworkable i n  t h a t  a s s e s s -  

ment of  undeveloped mine ra l s  f o r  t a x a t i o n  purposes  i s  f o r  a l l  i n t e n t s  

and purposes  imposs ib le .  However, t h i s  p r a c t i c a . 1  approach i s  n o t  

c a r r i e d  throughout  t h e  b i l l .  - S e v e r a l  o t h e r  p a r t s  of Sena te  B i l l  No. 

245, i f  a p p l i e d  a s  i n t roduced ,  r e s u l t  i n  d u p l i c a t i o n  and confus ion .  

Moreover, we a r e  t r o u b l e d  by t h e  d i s c r i m i n a t o r y  n a t u r e  of many 

f e a t u r e s  o f  t h e  b i l l  and t h u s  have s e r i o u s  doubts  concerning i t s  

c o n s t i t u t i o n a l i t y .  It i s  f o r  t h e s e  r ea sons ,  as d e t a i l e d  more 

s p e c i f i c a l l y  i n  t h e  d i s c u s s i o n  which fo l lows ,  t h a t  w e  must oppose 

enactment o f  Sena te  B i l l  No. 245,  

I n  ana lyz ing  t h i s  p roposa l ,  we must f i r s t  c h a l l e n g e  t h e  

under ly ing  assumptions con ta ined  i n  i t s  preamble. The preamble 

l e a v e s  t h e  impress ion t h a t  because of t h e  passage  of t ime  m i n e r a l  

i n t e r e s t s  become more and more f r a c t i o n a l i z e d .  Tk4.s- ic Q l k z e e t 3 y  

c-y +-uur-expe&e-n- I t  is  impor tan t  t o  emphasize t h a t  

minera l  i n t e r e s t s  a r e  on ly  severed e i t h e r  through r e s e r ~ a t i c n ~ i n  

deeds o r  by conveyances from persons  owning mine ra l  r i g h t s .  These 

i n s t r u n 2 n t s  arc  obvious ly  recorded. Consequently,  t h e  problem i s  



n o t  w i t h  t h e  l ack  of r e c o r c i n g  such in s t rumen t s  b u t  wi th  l o c a t i n g  

t h e  owners of such i n t e r e s t s  a f t e r  r e c o r d a t i o n .  The b i l l ' s  emphasis, 

however, i s  on r eco rd ing  r a t h e r  than upon u n l o c a t a b i l i t y .  Its e n t i r e  

focus ,  t h e r e f o r e ,  i s  m i s d i r e c t e d ,  and a s  a  consequence t h e  b i l l ,  i n  

o u r  op in ion ,  c r e a t e s  more problems than  it so lves .  Viewed i n  t h i s  

l i g h t ,  w e  can on ly  conclude t h a t  t h e  b i l l  i s  most p u r e l y  and simply 

a  t a x a t i o n  dev ice  d i s q u i s e d  a s  a  r e c o r d a t i o n  and r e g i s t r a t i o n  

measure. I f  t a x a t i o n  i s  t h e  b i l l ' s  purpose,  it should  be  p r e s e n t e d  

as such and t h e  r e g u l a t o r y  f i c t i o n  d i sca rded .  Obviously,  such 

f i c t i o n s  have been r e s o r t e d  t o  he re  i n  an a t t empt  t o  c i rcumvent  

t h e  long  s t a n d i n g  p o l i c y  embodied i n  Montana h i s t o r y  o f  &- 
t h e  t a x a t i o n  of  minera l  i n t e r e s t s  u n t i l  p roduc t ion  of  such m i n e r a l s  

occurs .  62 t i s  unnecessary,  f o r  p r e s e n t  purposes ,  t o  d e t a i l  a l l  of 

t h e  problems a s s o c i a t e d  w i t h  t a x a t i o n  of  m i n e r a l s  i n  p l a c e .  S u f f i c e  

it t o  s ay ,  t h e  Montana l e g i s l a t u r e  has  c o n s i s t e n t l y  recognized  such 

problems and has  a s s iduous ly  avoided e n t e r i n g  t h a t  l a b y r i n t h .  

Turning t o  t h e  s p e c i f i c  r e c o r d a t i o n  and r e g i s t r a t i o n  p r o v i s i o n s  

of  t h e  b i l l ,  w e  a r e  immediately s t r u c k  by t h e i r  ambigui ty  and l a c k  

of  c l a r i t y .  For example, nowhere i n  t h e  b i l l  i s  t h e  concept  o f  

severed mine ra l s  def ined .  Does severed  mine ra l s  mean on ly  t h o s e  

c r e a t e d  by r e s e r v a t i o n  o r  t h o s e  a l s o  c r e a t e d  by conveyance? Each 

t r a n s a c t i o n  form has  it own problems. Moreover, it i s  d i f f i c u l t  t o  

determine e x a c t l y  what mine ra l s  a r e  covered i n  t h e  terms of a s eve red  

minera l  i n t e r e s t .  A s  you know, c o u r t s  have long s t r u g g l e d  w i t h  

d e f i n i n g  what i s  e x a c t l y  encompassed w i t h i n  t h e  t e r m  "minera l" .  

O i l ,  g a s  and c o a l  have t r a d i t i o n a l l y  been c.onsidered t o  be  mine ra l s .  

However, some s t a t e s  c h a r a c t e r i z e  sand and g r a v e l  a s  mine ra l s  whereas 

o t h e r s  do n o t .  When r e c o r d a t i o n  of  such m i n e r a l s  i s  r e q u i r e d  a s  

proposszd i n  t h i s  b i l l  a t  t h e  r i s k  of l o s s  of t h o s e  r i g h t s ,  it i s  

e s s e n t i a l  t o  know e x a c t l y  what p rope r ty  r i g h t s  a r e  involved.  W e  

t h e r e f o r e  sugges t  a t  a minimum t h a t  t h e  t e r m  mine ra l  and t h e  concept  

of scX:?red be c l . ea r ly  d e f i n e d .  



Apart  from t h e s e  d e f i n i t i o n a l  problems,  t h e  whole r eco r2a t ion  

and r e g i s t r a t i o n  scheme needs c l a r i f i c a t i o n .  For  example, i n  Sec t ion  

2 any owner of a  severed  mine ra l  i n t e r e s t  must r e c o r d  such i n t e r e s t  

w i t h  t h e  c l e r k  i n  the county i n  which t h e  land  i s  s i t u a t e d  and a l s o  

r e g i s t e r  t h a t  ownership annua l ly .  This  p r o v i s i o n  f a i l s  t o  t a k e  i n t o  

account t h e  r e a l i t i e s  of a  mine ra l  t r a n s a c t i o n .  A s  exp la ined  above,  

severed  minera l  i n t e r e s t s  a r e  c r e a t e d  e i t h e r  th rough  r e s e r v a t i o n  o r  

by conveyance. Under p r e s e n t  Montana law such i n t e r e s t s ,  t o  be 

e f f e c t i v e ,  must be recorded.  Accordingly,  a l l  of t h e  i n t e r e s t s  

which t h e  b i l l  seems t o  be  concerned wi th  have been recorded .  W e  

must t h e r e f o r e  a sk  whether Sec t ion  2 i s  designed t o  r e q u i r e  a  new I 

r eco rd ing  of a p rev ious ly  recorded  in s t rumen t ,  o r  i s  it in t ended  t o  

apply  on ly  t o  p r e v i o u s l y  unrecorded i n s t r u m e n t s ,  o r ,  as  a t h i r d  

a l t e r n a t i v e ,  i s  it in t ended  t o  r e q u i r e  a  p o s i t i v e  s t a t e m e n t  of  a  

claimed minera l  i n t e r e s t ?  The burden c r e a t e d  by a system of  re- 

q u i r i n g  double r eco rd ing  i s  obvious.  A d d i t i o n a l l y ,  i f  such i n t e r e s t s  

a r e  recorded ,  t i t l e  t o  such mine ra l  i n t e r e s t  i s  n o t  obscure o r  

clouded a s  sugges ted  by t h e  b i l l ' s  preamble. With t h e  underp inn ing  

o f  such l e g i s l a t i o n  emasculated,  one i s  l e f t  w i th  f a c i n g  t h e  q u e s t i o n  

a s  t o  why such r e g i s t r a t i o n  measures should n o t  be  a p p l i e d  a g a i n s t  
/ 

s u r f a c e  owners as w e l l  a s  mine ra l  owners. I f  n o t i c e  o f  unclaimed 

minera l  i n t e r e s t s  i s  impor tan t  f o r  l a n d  t i t l e  purposes ,  obv ious ly  

such r e g i s t r a t i o n  is impor t an t  f o r  t h e  same r easons  w i t h  r e g a r d  t o  

s u r f a c e  ownership. 

Sec t ion  4 of t h e  b i l l  must be s i m i l a r l y  c r i t i c i z e d .  A s  now 

d r a f t e d ,  it i s  t o t a l l y  i m p r a c t i c a l  and appea r s  a t  f i r s t  g l ance  t o  

be a l and  examiner ' s  o r  a b s t r a c t e r ' s  r e l i e f  a c t .  How, f o r  example, 

can t h e  county a s s e s s o r  determine t h a t  t h e  c o s t  of conduct ing a 

t i t l e  sec.rch t o  determine t h e  owner of a s eve red  mine ra l  i n t e r e s t  

would e x ~ e e d  t h e  amount of f e e s  r e q u i r e d  t o  be  &p t h e  c ~ u n t y  1 

by t h c  owner of  t h e  severed  minera l  i n t e r e s t  w i thou t  i n  f a c t  conduct- 

i n g  a  t i t l e  s ea rch?  T h i s  p rov i s ion  i s  a  c l a s s i c  example o f  p u t t i n g  

t h e  czrt b e f o r e  t h e  ho r se .  Sec t ion  4 i s  t o t a l l y  s i l e n t  2 s  t o  when 



t h e  a s s e s s o r  i s  t o  a c t .  Must  he perform t h e  assessment  on h i s  own 

motion o r  a t  t h e  i n s i s t e n c e  of t h e  s u r f a c e  owner? Moreover, it i s  

unc lea r  what  happens i f  t h e  county a s s e s s o r  d e c l i n e s  t o  serfom. a  

t i t l e  s ea rch .  Is adverse  possess ion  then f o r e c l o s e d ?  I n  s h o r t ,  

Szc t ion  4 appears  t o  be a  p e r f e c t  example of Catch 2 2  l e g i s l a t i o n .  

Sec t ion  5 ,  p rov id ing  f o r  adverse  posses s ion  of a severed  

minera l  i n t e r e s t ,  i s  a l s o  misconceived and misguided.  Under t h i s  

scheme, a  s u r f a c e  owner may adve r se ly  posses s  a  s eve red  mine ra l  

i n t e r e s t  by paying t h e  annua l  r e g i s t r a t i o n  f e e  f o r  a p e r i o d  of f i v e  

yea r s .  Such adverse  posses s ion ,  however, w i l l  n o t  run i f  t h e  s eve red  

6 minera l  i n t e r e s t  (a) has  been record? o r  ( b )  t h e  annua l  r e g i s t r a t i o n  1- 

f e e  has  been pa id .  A s  no ted  above, v i r t u a l l y  e v e r y  in s t rumen t  

c r e a t i n g  t h e  severed  minera l  i n t e r e s t  w i l l  have been recorded  and 

t h u s ,  under t h e  terms of  t h e  p r o v i s i o n ,  adverse  p o s s e s s i o n  w i l l  never  

l i e .  Moreover, Sec t ion  5 i n  t h i s  r ega rd  i s  i n c o n s i s t e n t  wi th  Sec t ion  

2 ( 3 ) ,  which p rov ides  t h a t  t h e  owner o f  a  severed  m i n e r a l  i n t e r e s t  may 

pay d e l i n q u e n t  f e e s  a t  any t i m e .  It i s  a l s o  i n c o n s i s t e n t  w i th  Sec t ion  

9 ( 2 )  of t h e  b i l l ,  which prov ides  t h a t  i n  a  q u i e t  t i t l e  a c t i o n  t h e  

defendant ,  who most l i k e l y  w i l l  be t h e  owner o f  t h e  severed  mine ra l  

i n t e r e s t ,  can simply d e f e a t  t h e  a c t i o n  by appea r ing  and p r e s e n t i n g  

evidence of  h i s  ownership o f  t h e  i n t e r e s t  and a l s o  p r e s e n t i n g  ev idence  

t h a t  t h e  f e e s  have been pa id .  Sec t ion  9(3) s p e c i f i c a l l y  p rov ides  

t h a t  i f  t h e  p l a i n t i f f  has  pa id  t h e  f e e s  r e q u i r e d ,  t h e  defendant  must 

r e i r b u r s e  t h e  p l a i n t i f f  f o r  t h e  f e e s  p a i d  p l u s  i n t e r e s t  a t  t h e  r a t e  

of 1 0 %  p e r  yea r .  Taking t h e s e  p r o v i s i o n s  t o g e t h e r ,  it would appear  

t h a t  adverse  possess ion  could n o t  run a g a i n s t  a  s eve red  mine ra l  owner 

and be conc lus ive  i n  any f a sh ion  and t h a t  t h e  s eve red  minera l  owner 

could recoup t i t l e  t o  t h e  land  merely by paying t h e  d e l i n q u e n t  f e e s .  

I f  t h e  b i l l  is  t o  have any subs t ance ,  such i n c o n g r u i t i e s  must be  

e l imina t ed .  F i n a l l y ,  i n  t h i s  connec t ion ,  t h e r e  are o t h e r  q u e s t i o n s  

raisi=,C by adverse possess ion  which must be answered i f  t h e  conse- 

q u ~ n c - s  of t h e  b i l l  a r e  t c  5e fully apprec i a t ed .  Does, f o r  example, 



t h e  adverse  posses s ion  scheme engendered i n  t h i s  s e c t i o n  p rec lude  

adverse  posses s ion  of  a severed  minera l  e s t a t e  by o t h e r  mine ra l  

c o t e n a n t s ?  Under p r e s e n t  Montana law, it i s  clear t h a t  a minera l  

c o t e n a n t  can adve r se ly  posses s  t h e  mine ra l  r i g h t s  of ano the r  co- 

t e n a n t .  Is it t h e  i n t e n t  of t h i s  l e g i s l a t i o n  t h a t  such  adve r se  

posses s ion  be hencefor th  d e c l a r e d  i l l e g a l ?  S i m i l a r l y ,  under t h i s  

scheme, would a  person who is  adve r se ly  i n  posses s ion  of t h e  l a n d  

a l s o  be cons idered  as adve r se ly  posses s ing  a l l  s eve red  mine ra l  

i n t e r e s t s ?  Again, w e  have no answers t o  t h e s e  q u e s t i o n s  b u t  on ly  

r a i s e  them t o  demonstra te  t h e  ambigui ty  o f  t h e  proposed l e g i s l a t i o n .  

L a s t l y ,  w e  f e e l  compelled t o  p o i n t  o u t  t o  t h e  committee t h a t  4 
no twi ths t and ing  t h e  p r a c t i c a l  problems w e  have mentioned wi th  t h e  

p roposa l ,  it is extremely doubtfu.1 whether such l e g i s l a t i o n  w i l l  

p a s s  c o n s t i t u t i o n a l  muster .  I t  would appear  t o  r e p r e s e n t  an 

u n c o n s t i t u t i o n a l  impairment of  t h e  r i g h t  t o  c o n t r a c t  and a l s o  an 

unlawful i n t e r f e r e n c e  w i t h  p r i v a t e  p r o p e r t y  r i g h t s .  I n  t h i s  

connect ion,  w e  d i r e c t  t h e  commit tee 's  a t t e n t i o n  t o  a r e c e n t  case 

dec ided  by t h e  Wisconsin Supreme Court  (Chicaqo and North Western 

T ranspor t a t i on  Company e t  a 1  v. Pedersen e t  a l ,  259 N.W.2d 316 (1977) ) 

i n  which a r e c o r d a t i o n  and r e g i s t r a t i o n  scheme remarkably s i m i l a r  t o  

t h a t  con ta ined  i n  Sena te  B i l l  No. 2 4 5  w a s  d e c l a r e d  u n c o n s t i t u t i o n a l .  
JLJNCA 

The Wisconsin s t a t u t e  r e q u i r e d  seusa4 minera l  i n t e r e s t  owners t o  pay 

annua l  f e e s  of 15 c e n t s  p e r  a c r e  and f a i l u r e  t o  do  s o  r e s u l t e d  i n  a 4 
r e v e r s i o n  o f  such r i g h t s  t o  t h e  s u r f a c e  owner. The c o u r t  s p e c i f i c -  

ally h e l d  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  because i t s  enforcement  

p r o v i s i o n s  denied p rocedura l  and s u b s t a n t i v e  due p r o c e s s .  I t  

s p e c i f i c a l l y  found,  as t h e  c o u r t s  of  Montana have found,  t h a t  where 

a minera l  r i g h t  is  severed  from t h e  s u r f a c e  f e e  such a r i g h t  i s  h e l d  

t o  be p rope r ty  d i s t i n c t  from t h e  land  i t s e l f  and such  r i g h t  i s  

s a l e a b l e ,  i n h e r i t a b l e  and t a x a b l e .  However, a s  t h e  Wisconsin c o u r t  

noted, b e f ~ r e  a person could be depr ived  of sach  p r o p e r t y ,  t h a t  

person has a  r i g h t  t o  a  hea r ing .  Quoting from t h e  d e c i s i o n ,  t h e  



cour t  concluded: 

" In  t h i s  c a s e ,  t h e  p l a i n t i f f s '  m ine ra l  r i g h t s  w i l l  
r e v e r t  t o  t h e  s u r f a c e  owner i f  t hey  are n o t  r e g i s -  
t e r e d  o r  t a x e s  a r e  n o t  pa id  on them. A t  t h e  l e a s t ,  
t h e  p l a i n t i f f s  must have a hea r ing  where t h e y  can 
ques t ion  t h e  de t e rmina t ion  of  t h e  r e g i s t e r  of deeds  
t h a t  t h e  r e g i s t r a t i o n  has  n o t  been done o r  t h a t  t h e  
t a x e s  have n o t  been paid .  I m p l i c i t  i n  t h e  r i g h t  t o  
a hea r ing  i s  adequa te  n o t i c e  of  t h e  hea r ing .  ... 
Where a p e r s o n ' s  l o c a t i o n  i s  known o r  e a s i l y  a s c e r -  
t a i n a b l e  p e r s o n a l  s e r v i c e  i s  a l s o  r e q u i r e d .  ... 
But f o r ,  '... pe r sons  miss ing  o r  unknown, employment 
of an i n d i r e c t  and even a  probably f u t i l e  means o f  
n o t i f i c a t i o n  i s  a l l  t h a t  t h e  s i t u a t i o n  p e r m i t s  ...'. 
For  s u c h  persons  p u b l i c a t i o n  is adequate  n o t i c e . "  

Since t h e  Wisconsin c o u r t  found t h a t  no n o t i c e  was r e q u i r e d  

t o  be given b e f o r e  t h e  r e v e r s i o n  t o  t h e  s u r f a c e  o m e r  would o c c u r ,  

t h e  law u n c o n s t i t u t i o n a l l y  a l lowed f o r  t h e  d e p r i v a t i o n .  o f  p r o p e r t y  

wi thout  due p roces s .  

Moreover, t h e  c o u r t  found that such a  s t a t u t o r y  scheme 

denied  s u b s t a n t i v e  due p roces s  by an unreasonable  u s e  o f  t h e  p o l i c e  

power because o f  t h e  r e v e r s i o n  t o  t h e  s u r f a c e  owner p r o v i s i o n .  The 

c o u r t  s p e c i f i c a l l y  found t h a t :  

"This  s t a t u t e  n o t  on ly  prov ides  f o r  f o r f e i t u r e  o f  
u n r e g i s t e r e d  mine ra l  r i g h t s ,  it a l s o  p r o v i d e s  t h a t  
t h e  f o r f e i t e d  r i g h t s  r e v e r t  t o  t h e  s u r f a c e  owner. 
This  procedure  v i o l a t e s  t h e  r u l e  t h a t  t h e  l e g i s l a -  
t u r e  cannot  t a k e  p r i v a t e  p rope r ty  from one person  
f o r  t h e  p r i v a t e  use  of ano the r . "  

These same i n f i r m i t i e s  e x i s t  i n  Sena te  B i l l  No.  245.  Because 

o f  t h e s e  l e g a l  impediments, as w e l l  as t h e  i m p r a c t i c a l i t y  of  t h e  

p roposa l ,  we s t r o n g l y  urge t h a t  Sena te  B i l l  No. 2 4 5  n o t  be recommended 

by t h i s  committee f o r  enactment.  




