MINUTES OF THE MEETING
LOCAL GOVERNMENT COMMITTLE
MONTANA STATE SENATE '

February 8, 1979

The meeting of the Local Government Committee was called
to order by Chairman, George McCallum on Thursday, February 8,
1979 at 12:30 in Room 405 of the Capitol Building.

ROLL CALL: All members were present with the exception
of Senator Lockrem who was excused.

Dennis Taylor, staff researcher, was also in attendance.

Several visitors and witnesses were in attendance. (See
attachment.)

CONSIDERATION OF SENATE BILL 275: Senator Steve Brown,
of Senate District 15, sponsor of the bill, gave a brief resume
of the bill. This bill is an act to authorize local governing
bodies to review and approve shopping centers under the Montana
Subdivision and Platting Act. Senator Brown stated that he had
introduced the bill in view of what has happened in Helena in
the past year. The Helena City Commission imposed a one year
moratorium on shopping center development that halted work on ‘
one project until a court recently declared the moratorium un-
constitutional . Meanwhile, work proceeded on another develop-
ment that was in an unzoned area outside the city limits and
exenpt from the moratorium. This bill will attempt to address
the problem. Senator Brown stated that he feels this bill is
totally constitutional in its terms.

Craig Winterburn, chairman of the Local Planning Board in
Helena, stated that there is a tremendous problem and this leg-
islation is much needed in his county. Zoning has not been a

viable alternative. Taxpayers' money can be strongly arffected
by this.
John Wilkinson, Lewis and Clark County Commissioner, stated

that shopping centers have a unique problem. They have not been
able to enact zoning.

Bob Kiesling, representing the E.I.C., stated that SB 275

constitutes a wide case policy and will create wise use of the
land.

Bob Decker, Lewis and Clark County Commissioner, stated
that this bill would not be retroactive. Frontier Mall, ocutside
of Helena, which has been propcsed, could force the county to
spend $4 million just to upgrade the principal road to the com- ‘
plex. The additional taxes generated by the mall would not cover
the costs. This bill will bring about local government responsi-
bility with local government authority.
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Rich Reese, of Helena, stated shopping malls can have a
great impact on a community. Part of the problem lies in the
weak sections of the laws.

Hal Johnson, representing the City of Great Falls, stated
that the issue of this bill is a community's right to assess
the overall impact of a proposed development on the existing
services and environment. Mr. Johnson handed out written test-
imony to the Committee. {See attachment.)

David Hunter, representing the City of Helena, stated
that cities and counties need some authority. The property
taxes of the shopping centers and such developments is much
smaller than one would expect.

Larry Gallagher, representing the Lawrence Gallagher Con-
sultant Firm, stated that shopping malls do not always generate
their fair share of the taxes. ‘

With no further proponents, Chairman McCallum called on
the opponents.

Sonny Hansen, representing the Montana Technical Council,
stated that Helena has not had a very comprehensive plan. Mr.
Hansen stated the bill should be for land use only. Zoning
should handle the problem as it exists. (See attachment.)

Cliff Christiansen, representing the Montana Association
of Realtors, spoke in opposition to Senate Bill 275. He felt
that it would be unfair to require large shopping centers to be
reviewed under the Subdivision Act while exempting downtown areas
and main street shopping centers. The Subdivision and Platting
Act was designed to regulate the division of land and setting
design standards for residential subdivision. Mr. Christiansen
contends that adding shopping centers to the Act is a major devi-
ation from the original intent. He stated that zoning and com-
prehensive land use programs are the vehicles to plan for major
impacts resulting from any new addition to an area. This bill
would give an unfair competitive edge to the downtown developer.

Dennis Rehberg, representing the Montana Association of
Realtors, stated that plans for shopping centers can change and
with this bill they would have to submit a new application with
every change.

With no further opponents or proponents, Senator Brown
made the closing remarks. Senator Brown stated the time has
come to make a tough decision as many cities and towns need this
bill. This bill does not affect the downtown shopping centers
as they would be exempt from the zoning provisions. The bill
does not require a planner to have each and every plan'chanqe
approved. :
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A question and answer period from the Committee was held.
However, no action was taken at the time.

CONSIDERATION OF SENATE BILL 290: Senator Harold Dover,
of Senate District 24, chief sponsor of the bill, gave a brief
resume. This bill is an act authorizing the Department of Com-
munity Affairs to identify and mitigate aircraft hazards.

Tim Clavins, a pilot, testified in support of the bili.
He stated that there are many hazards in flying. Mr. Clavins
lost his brother in a flying accident. He feels that power
and T.V. lines should be marked. Perhaps the bill should be
amended to make it feasible for power and T.V. companies to mark

their lines. The F.A.A. should be given authority to have the
1lines marked. :

Patricia Johnson, secretary of the Montana Pilots Assoc-
iation, stated that Wyoming and Idaho do mark their power lines. l
Flying low is the only appropriate possibility sometimes.

Lee Baker, of Lewistown, presented a letter from Larry
Calvert, Refuge Manager at Lewistown. In the letter, Mr. Cal-
vert tells of the U.S. Fish and Wildlife Service's low level
flights over the Refuge and the Missouri River and the hazards

they face. He wanted to be on record as favoring Senate Bill
290.

A recess from Senate Bill 290 was called in order to hear
Senate Bill 330 in the allotted time.

burg, of Senate District 50, sponsor of Senate Bill 330, gave a
brief resume of the bill. This bill is an act to reguire en-
forcement of the Montana Subdivision and Platting Act by the
attorney general when the county attorney fails to act. Senator
Van Valkenburg offered two amendments to the bill. First, page 1,
line 24 - strike the word "shall" and insert "may". Second, on
page 1, line 25 - add the phrase, "including attorney's fees". |

CONSIDERATION OF SENATE BILL 330: Senator Fred Van Valken- l

Senator Van Valkenburg told of the strain on county attorneys and

the problem of the people. He will try to correct the problem
with Senate Bill 330.

Mike McGrath, from the Attorney General's office, discussed
the offered amendments. Mr. McGrath felt that the second amend-

ment was especially good so the county and the state would not
have to bear the costs.

stated there has been alot 0of abuse of subdivision laws. Mr.
Kiesling reported on a survey his group had taken and it seems
there is virtually no prosecution regarding the Subdivision and
Platting Act except perhaps in Yellowstone County. County attor-
neys in the smaller counties cannot survive on a county attorney's

Bob Kiesling, of the Environmental Information Center, ‘
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income alone, therefore, they have reason to handle the rela-
tions carefully in the towns and cities and the land laws are
being neglected.

With no further proponents, Chairman McCallum called on
the opponents, hearing none Senator Van Valkenburg made the
closing remarks. He asked the Committee to give Senate Bill
330 a do pass recommendation to clear up the problem as it now
exists. Senator Watt stated there have been many cases of
abuse of the laws regarding this.

CONSIDERATION OF SENATE BILL 290: The hearing on Senate
Bill 290 was reopened.

Bill Merrich, from the Montana Reronautics Association,
stated his support of the bill as he felt that this was necessary

in view of the fact of the lives being lost because of the prob-
lem.

John Marietto, a private citizen, stated that it is the
responsibility of the power companies and T.V. companies to mark
their lines. Lives should be protected. Sister states all have
their lines marked.

Mike Ferguson, of the Montana 2Aeronautics Association,
showed pictures taken at plane crashes caused by power and 7T.V.
lines.

With no further proponents, Chairman McCallum called on
the opponents.

Bob Gannon, representing the Montana Power Company, stated
there seems to be conflicting approaches to the same problem.
He asked the Committee to consider the costs to the power and
T.V. companies who already have miles and miles of lines already
constructed. Mr. Gannon stated he felt the thrust of the prob-
lem should be education of the pilots to be made aware of the
lines. Perhaps maps of lines' locations could be provided for
the pilots. Mr. Gannon felt that the amendments would clear up
some of the problems with the bill.

Chris Johansen, representing the Montana Grain Elevators
Association, stood in opposition to the bill. It was explained
to Mr. Johansen that the bill no longer involves grain elevators.

Gene Phillips, representing Pacific Power and Light, stated
that the standards are very evasive. He stood in opposition to
Senate Bill 290.

Les Lable II, representing the Montana Dakota Utilities Co.,
stated that this bill would bring on a great expense té the power
and T.V. companies. :
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Riley Childers, representing the Montana Association of
Utilities, stated that perhaps something could be worked out
between the Pilots Association.

Jim Burnham, representing Mountain Bell, stood in oppo-
sition to the bill. Mr. Burnham feels this is already covered
in the federal regulations.

Senator Dover made a few closing remarks. However,
view of the time, it was decided to allow Senator Dover to
finish on Tuesday, February 13, 1979.

in

ADJOURN: The meeting was adjourned by Chairman McCallum
at 2:30.

i A e e ————

CHAIRMAN, Senator George McCallum
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SB-275

H. S. Hanson - Montana Tech Council

Oppose - We fecl that the Subdivision and Platting
Act should be restricted to land use only. This bill
starts a trend to place buildings under this act and
that was not the intent nor is the law oriented to
facilitate this type of approval. The ﬁroblems
addressed by this bill can be solved in an easier

and mere flexible manner by Zoning Léws. This requires
a type of local action, as has been done In the

Billings Areca.



A BILL FOR AN ACT ENTITLEDR: "An act aut“w*f"iw
COMMUNITY AFFAIRS TO IDENTIFY AND MITIGATE

BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF

SENATE BILL 2990
Dover, Marks, Etachart, Lowe.

4 THE DEDPA! T%L\T or

VTE SLIRCRAFT HAZARDS.

MONTANA:

Sec. I. Deflnitions as used in [This aoaf

, the following
definitions apply:

structed by man

(1) "Aircraft Hazards" mecans any tLu"~wY“ co
fL flight cf aircraft.

which obstructs the airspace required for '
{(2) Same

(3) Same

{4) Same ' l
Sec. 2. Designation and Identification cf aircraft hazards and
aircraft hazard zones. Any structure or ¢bstacle which obstructs '
the airspace above ground or water levsl, that is located at
river, lake and canyon crossings or man mnade cuts, determined l

Section 3. delete

Section 3. Same

rn

Section 4. Enforcement power of the dC;‘”*”Fﬁf. The
shall require that any designated hazard within an aircraft hazard
zone specified by Section 2 cf the bill, be appropria

department

t

tely marked
by the owner, opurator lessces, or others having control or

e

management of the hazard.

Section 5. Period of time for marking. Upcn adoption of

this bill (8B290) the department will have until July 1, 1932,

to determinc and specify those hazards which are now in '
existance. The department as of July 1, 19279, will have

the authority to determine those new structures which will be a
hazard. Upcn the date of notification Ly the department, aesiQnatiﬂl
those man made structures which now exis% in the areas designated

in Section 2 that arc a hazard, the owner operators, lesseags,

or others having control or management of the hazards have three
years to ccmplete the marking of hazards, to the specifications
designated by the department. New structures which are determined

by the department to be a hazard must be appropriately marked

and meet department standards upon date of completion. l

Section 6. Same
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STATE PUBLISHING CO., HELENA, MONTANA
MPIA ARl TTE Con:
STARDING COMMITTEE REPQORT
e BEDRTVAYY 8, 19..79 .
Journal
MR.....Eresident: ...
We, your committee on........ o]l R € e ) = o o111 T=Y o OO
having had under CoNSIAeration .....iicevuererveecrervvermsrnrnsseesnseanes! SENALE e Bill No...290.
Respectfully report as follows: That.....ceveereevennne. Y=Y o F= B o= OSSOSO Bill No....290,.....

introduced'bill, be amended as follows:

1. Page 1, lines 11 through 15.
Following: "structure"
Strike: the remainder of line 11 and lines 12, 13, 14 and 15 in

their entirety
Insert: "constructed by man which obstructs the airspace required

for safe flight of aircraft."”

2. Page 2, line 1.

Following: "Designation"

Insert: "and identification"

Following: "hazards"

Insert: "“and aircraft hazard zones"

3. Page 2, line 3. .

Following: "level"

Insert: ", that is located at river, lake and canyon crossings or
natural and man-made cuts,"”
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Strike: section 3 in its entirety
Renumber: subsequent sections accordingly

5. Pages2 and 3, line 25 on page 2 and lines 1 through 4 on page 3.
Following: "department"

Strike:

the remainder of section 5 in its entirety
Insert:

"shall require that any designated hazard within an aircraft

hazard zone specified by [section 2] be appropriately marked by
the owner, operators,

4. Page 2, section 3, lines 11 through 14. ‘

lessees, ¢r others having control or I
management of the hazard.”
6. .Page 3, line 4. I
Following: 1line 4
Insert: "Section 5. Period of time for marking. The department
must determine and specify those hazards which are now in exist-
ence by July 1, 1982. As of July 1, 1979, the department has the l

authority to determine those new structures which are a hazard.
Upon notification by the department, designating those man-made
structures which now exist in the areas designated in [section 2] ‘
that are a hazard, the owners, operators, lessees, or others
having control or management of the hazards have three years to
complete the marking of hazards, to the specifications required
by the department. New structures which are determined by the

department to be a hazard must be appropriately marked and meet
department standards.”

I
l
I
1
l
l
|

aAnd, as so amended,




UNITED STATE .
DEPARTMENT COF THE INTERICR
FISH AND WILDLIFE SERVICE
Charfes M. Russell National Wildlife Service

P.0. Box 110
Lewistown, Montana 59457

N REPLY REFER TO: .
Februarny 7, 1979

Chairman
Senate Local Governmment Comm.
Helena, Montana 59601 Re: Sepate B4ALL 290

Dean Mn. Chairman:

The U.S. Fisn & Wildeife Service does Low Level {Lights over the Charles M.
Russell National Wildlife Refuge afong the Misscuri Rivern for all types of
wildlife surveys.

State Fish & Game personnel also do Low Level wildlife counts along the
rvern and several hancherns do Low §Lying in the area for checking cattle.

There are several sets of powen Line wires acress the nlven that are
hazandows to Low §Lying alrcraft.

The Fish & Wildlife Service contacted the FAA in Billings, and General
Avdation District Office personnel §Lew the Refuge and cencwwed that

the wines werne hazardows. The State Aeronautics Div.ision was then contacted
and they in twwn contacted the Powern Company concermed. The Company said
they did not wish to place orange visibility balls on the wires as Lt

would constifute admiftance that the wirnes were a hazard and may make the
Company &iable for accidents.

There 45 cone Aet of wines approximately 2 miles west of the Fred Robinson
Bridge on Highway 191 which 48 extremely hazardous, a set about 7 miles
east 04 this bridge, and 3 on 4 sites within the §iust 5 miles below the
Fort Peck Dam.

These wines are extremely hand to see and in some cases come off a high
bank on one side of the river and cross to a Low bottom on the other,
thus being a hazard to Low §Lying planes at a variety of altitudes.

We necommend that you give favorable consdideration to Senate BLLL 290
which will result in these hazards being marked.

Thank you {forn your consideration.

S.incenely,
- _/I / I‘/‘ ‘ ,’;/ ! Y -

~ R (

X B P )
\\\\\éanug L.  Calvent
Refuge Managen

!
i

g



MONTANA EXECUTIVE OFFICE
o~ . 501 N. SANDERS
ASSOCIATION HELENA MONTANA 50601

OF REALTORS® | 4B 445305

TESTIMONY ON S.B. 275

Mr. Chairman, members of the committee my mname is Cliff Christian representing
the MONTANA ASSOCIATION OF REALTORS®. We oppose S.B. 275 for a variety of
reasons. One major reason is the definition of shopping center itself. In
our opinion, the definition defines a shopping center as ". . . as single unit
with common offstreet parking provided on the property." As we read this
definition, we believe shopping center areas, such as in the downtown or

main street areas would be exempt from the provisions of this act, as
generally downtown areas utilize metered parking or parking ramps for their
customers. If in fact main street or downtown shopping centers are exempt,
then we question the fair and equitable treatment of all shopping center
developers under this act.

Mr. Chairman, I would like to briefly review a small portion of the Subdivision
and Platting Act as it would relate to shopping centers if S.B. 275 should
pass. Specifically, Mr. Chairman I would like to relate to the review a
developer would have to withstand in determining just two of the criteria of
the public interest section, under this Act. In the following review, please
keep in mind that this developer will be bringing in new competitive enter-
prises or will entice existing businesses away from established sites, such

as the downtown area.

The two "public interest’ criteria and comments thereon follow:

1. "The basis of the need for the subdivision" (shopping center)
If the need for the shopping center is reviewed as an absolute necessity
(i.e. existing high prices, poor quality stock, monopoly) no developer
could establish such a need. 1In any event no evaluation of the need for
a shopping center could be made in the absence of a market analysis,
miblic opinion poll and a great deal of political maneuvering all of which
may be prohibitively costly.

In a free market (or modified free market) system the determination of

the need for goods or services is a business judgement to be made by

the entrepreneur. The success of his enterprise depends largely on the
soundness of this judgement. Given such an economic system it is
inappropriate for the governing body to impose its assessment of need

for additional sites or base disapproval of the center on this assessment.

"~

"Expressed public opinion"

The implication of this provision is that a shopping center can or must be
disapproved by the governing body if the "public' opposes the development.

INT MEC WS TN Ay DR U OT
ATONALARSOCIATION




Government may limit the constitutionally guaranteed right to acquire, use,
and dispose of property only by either compensating the property owner for
the loss of use of his property or by properly exercising its police power
as is necessary to protect and promote the public health, safety, morals,
or general welfare. Like the freedoms of speech and religion, property
rights cannot be abridged by vote of the majority, or a vocal minority,
and the weight of public opinion is legally irrelevant to the decision to
grant or deny permission to develop land. Legislation authorizing or
requiring governing bodies to disapprove a proposed shopping center
because of its apparent lack of popularity is in our opinion not legally
sound.

As any shopping center developer will confirm plans can change monthly, weekly
or even daily during the negotiation stage with their tenants. Flexibility
between developers and retail tenants is critical. First to insure financial
success for both parties; and secondly so the developer can obtain a lease
agreement which is critical to secure financing. Retail tenants have and will
continue to absolutely refuse to "lock" themselves into an inflexible position
early on in the development stage. A '"locked" situation would be necessary
under S.B. 275 to keep from filing time and again amended plats which must be
re-reviewed.

Some problems arise Mr. Chairman regarding this proposal:
1. The original statement of purpose of this act reads.

"It is the purpose of this act to promote the public health, safety, and
general welfare by regulating the subdivision of land; to prevent over-
crowding of land; to lessen congestion in the streets and highways; to
provide for adequate light, air, water supply, sewage disposal, parks and
recreation areas, ingress and egress, and other public requirements; to
require develcpment in harmony with the natural environment; to require
that whenever necessary, the appropriate approval of subdivisicns be
contingent upon a written finding of public interest by the governing
body; and to require uniform monumentation of land subdivisions and
transferring interests in real property by reference to plat or certificate
of survey."

Our interpretation of this statement is that the Subdivision Act regulates
the division of land. The division of improvements upon land not divided,
in our opinion, radically amends the original intent;

2. The Subdivision and Platting Act states a minor subdivision of "'5 or
fewer parcels" is eligible for summary approval (which cuts a lot of tape).
Apparently a shopping center with 5 or fewer stores is elegible for
summary approval;

3. Apparently an existing shopping center with 50,000 square feet wishing to
add an additional 50 plus thousand square feet is obligated to review the
entire shopping center before the governing body (andhis competitors);

4. Isolating shopping centers under this act and excluding such things as
hospitals, nursing homes, mobile home sales lots, feed lots, etc. (which
have similar impacts) is in our opinion unfair treatment under the law.



Page 3

In summary, Mr. Chairman the Subdivision and Platting Act was designed to
regulate the division of land and setting design standards for residential
subdivisions. We centend that adding shopping centers to the Act is a major
deviation from the original intent. We submit that zoning and comprehensive
land use programs are the vehicles to plan for major impacts resulting from
any new additions to an area. We hope that you will sericusly consider the
unfair competitive edge that this proposal gives the downtown developers and
those exempted under Section four of this Act.

Sincerely,
[

CLiff Christian
Fxecutive Vice President

MONTANA ASSOCIATION OF REALTORS®

CC:mb
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February 9, 1979

SBZ275: AUTHORIZING LOCAL GOVERNING BODIES TO REVIEW AND APPROVE SHOPPING CENTEF

STATEMENT BY THE CITY OF GREAT FALLS, MONTANA

* * * *

Local government officials devote a large portion of their time to considering

and acting upon development proposals which substantially affect their communities

in many ways. As the proposed projects increase in size, economic and environmental

issues become more pronounced. In Great Falls, the City Commissicners have become
more and more aware of the economic impact of local development on the municipal
budget. The City has been faced with several incidents during the 1378-79 fiscal
year where hidden and unforseen costs have fallen to the City and the taxpayer as
the result of Inadeguately planned development.

The issue iIs not whether local go”ernments want to see new development. The
answer to that is obvious. The Issue, rather, 1s a communities right to assess
overall impact of a proposed development on the existing services, environment,

while the City Commission has been taking a more thorough look at the fiscal
impact of internal development, it is obvious that we would be concerned about the
impact of proposed development around the periphery of the City of Great Falls.
First of all, it is relatively safe to assume that eventually it would become a
part of the city structure, requesting the various public services provided by the
City. The City should have the privilege of receiving a detailed review of the

’::—}e
etc.

possible impact of such development on the existing services. Secondly, the City is
entitled to an analysis of the development on the existing econcmic base. OCbviously,

such impact may be pro and con, leie the potential for a better tax base may be

created, at the same time it Is necessary to analyze the possible eroding impact on

the existing economic strata.

The costs of providing the public service infrastructurc nationally have risen

dramatically over the past several years. While the costs of new development to the

public infrastructure were formerly estimated at something like £15,000 per person
on a national average, today those costs have risen to approximacely $25,000 per
person in order to expand the existing municipal infrastructure. .
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115 Bedford

January 25, 1979

Gary Locke
502 N. 2nd
Hamilton, MT 59840

Thank you for your inquiry to my office regarding a possible conflict

of interest for planning board member Ruth Applebury as well as the
question of the legality of developers signing impact statements, Un-
fortunately, because of other questions that have arisen over the

past several months concerning the planning board we have nearly exhaust-
ed the time and money that has been budgeted for planning board legal
problems.

It has became fairly obvious to me that my next budget, which must be
approved by the county commissioners, must include a substantial allo-
cation for planning board problems. I would certainly appreciate your
cooperation and assistance at that time in enabling me to obtain suffi-
cient funds to properly address the type of questions raised by your
1nquiry.

Sincerely,

3 [ /// ;o
;\é/ -z ¢ ./x//'z%»41/ /é/)é 2 /L”"’//? f/’

Douglas G. Harkin
Ravalli County Attormmey

Al
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February 29, 1979

SB275: AUTHORIZING LOCAL GOVERNING BODIES TO REVIEW AND APPROVE SHOPPING CENTERS

STATEMENT BY THE CITY OF GREAT FALLS, MONTANA

* * * *

Local covernment officials devote a large portion of their time to considering
and acting upon development proposals which substantially affect their communities
issues become more pronounced. In Great Falls, the City Commissioners have become
more and more aware of the economic impact of local development on the municipal
budget. The City has been faced with several Incidents during the 1978-79 fiscal

in many ways. As the proposed projects lncrease in size, economic and envircnmental

year where hidden and unforseen costs have fallen to the City and the taxpayer as ‘

the result of inadequately planned development.

The issue is not whether local governments want to see new development. The
answer to that is obvious. The issue, rather, Is a communities right to assess the
overall impact of a proposed development on the existing services, environment, etc

while the City Commission has been taking a more thorough look at the fiscal
impact of internal development, it is obvious that we would be concerned about the
Iimpact of proposed development around the periphery of the City of Great Falls.
First of all, it is relatively safe to assume that eventually it would become a
part of the city structure, requesting the various public services provided by the
City. The City should have the privilege of receiving a detailed review of the

possible Impact of such development on the existing services. Secondly, the City is
entitled to an analysis of the development on the existing economic base. Obvicusly,

such impact mey be pro and con, Vhile the potential for a better tax base may be
created, at the same time it is necessary to analyze the possible eroding impact on
the existing economic strata.

The costs of providing the public service infrastructure nationally have risen

dramatically over the past several years. While the costs of new development to the

public infrastructure were formerly estimated at something like §15,000 per person
on a national average, today those costs have risen to approximately $25,000 per
person 1n order to expand the existing municipal infrastructure.
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