MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
February 6, 1979

The twenty-seventh meeting of the Senate Judiciary Committee
was called to order by Chairman Everett R. Lensink in Room 331
of the Capitol Building at 9:32 a.m.
ROLL CALL:

All members were present,

CONSIDERATION OF SENATE BILL 260:

Senator Brown gave an explanation of this bill, which is an
act to amend the provisions of the law relating to the disclosure
of the proceedings and the related documents of the judicial
nominating commission,

He stated that under the present law, the proceedings are
confidential. He offered an amendment to this bill on line 17,
page 1 after the word, "privacy" that the word, "clearly" be in-
serted.

He stated that we are talking about the selection of judges -
they are very important in our government, they are the people who
have the final say on law and theirs is an important function in
the matter of law and order. He said that we are not talking about
election situations where people have a chance to ask them about
their philosophy. He said that he felt the public should be assured
and that the proceedings should be open so that the public knows
there was good reason for the selection of that particular judge.
He said that under the present law, a list is submitted and sent to
the Governor, and he felt that the commission should give reasons
why they selected that individual for the judgeship. He stated
that this bill does not require why they did not recommend anyone
to the judgeship.

There were no further proponents and no opponents.

Senator Galt questioned as to why he felt that they need the
indication of the vote on each nomination and he felt that this
could cause embarrassment. Senator Brown explained that he did not
think this would be embarrassing and he said that this may be an
indication that they do not have enough confidence in the other
one or two applicants.

Senator Olson questioned as to who decides when the demands
of individual privacy exceed the merits of public exposure. Senator
Brown stated that in each case it is an agency determination and in an
agency proceeding, it might be justified. He said that if a person
is an alcoholic or has a drinking problem, that he felt that that
should be kept confidential.
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Senator Van Valkenburg stated that he thinks there is a
strong feeling that the commission has been abusing its powers
and this would be an appropriate setting to make some inquiry
in that matter. He stated they never recommend more than three
candidates when they have the power to recommend three to five,
and he feels that there has been a tendency to make these
recommendations so that the governor is boxed into picking only
one or two candidates. He said that the bill properly addresses
some of these problems.

Senator Lensink stated that it surprises him that you have
to write into the law to give a report to the governor. It seems
to himthat the commission would communicate to the governor why
they did or did not pick someone and if they did not, the governor
would ask,

Senator Brown stated that it is his understanding that now
no report is being submitted to the governor, but he said he did not
know if the governor calls and asks them why they recommend so-and-
so. He felt that there should be a written report going to the
governor stating why they recommended someone,

There were no further questions and the hearing on the bill
was closed.

CONSIDERATION OF SENATE BILL 214:

Senator Roskie, District 21, gave an explanation of this bill,
which is an act to adopt the uniform arbitration act and to conform
other statutory provisions thereto. He stated that thirty-nine
states and the United States have enacted a uniform arbitration act
and the net result is that Montana people do not have the same
freedom as they do in other states.

Neil Blacker, the regional director of Seattle Division of
the American Arbitration Association, gave a statement in support
of this bill. He stated that virtually everyone is for arbitration
the construction industries across the board, the national home
builders, the labor-management committee in the private sector,
the railroad industry, freight loss and damage claims, some medical
malpractice, textile industry, international trade, etc. He stated
that it is easier to enforce arbitration than court action.

Mr. Don Smith, an attorney for I.F.C. Leasing Company stated
that arbitration is a quick resolution that can allow their company
to get their equipment back into operation as soon as possible.

Lee Walker, former president of the American Society of Civil
Engineers, gave a statement in support of this bill.

Ward Shanahan, representing himself, stated that he served in
dispute matters and this is a simple, swift, efficient method. He
offered written testimony. (See Exhibit A.)
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Sonny Hanson, representing the Design Professionals, Architects
and Engineers, gave a statement in support of this bill.

Roy Blehm, representing the Montana State Firemen's Association,
stated that the antiquated Montana act has caused problems.

There were no further proponents and no opponents.

Senator Turnage commented that the only difference between
this bill and the current law is that you can't enforce future
suits and you can't arbitrate something that has not already
happened. He said that under Article 2, section 16 of the
Constitution, he did not think our supreme court would abstain
this bill and wondered as a matter of public policy if we could
legislate this. He said that the Constitution says that courts of
justice shall be open to every person.

Mr. Shanahan stated that he thought the courts were open to all,
and it doesn't mean that people have to go to court.

Senator Turnage raised some questions concerning labor disputes
and stated that a greater portion of our local governing entities
will sign these contracts, and they may have a bad case of myopia
and then they find out that they have nothing to say about it, they
can't go to court and they have to arbitrate.

Roy Blehm stated that what they intended to do in disputes
over contracts is to suhmit it to the arbitration panel.

Senator Roskie stated that he discussed this with Senator
Turnage and this is a concern where you have master agreements and
this could be addressed in the act if it is not covered.

Mr. Blacker stated that some of the states that have this act
include the labor provision and some do not. He stated that it
comes down to the basic question of should people be bound by their
word, it does not require people to go to arbitration. He stated
that 99 percent are grievance arbitration and not contract arbitration.
He wanted to impress that the act is not forcing anybody to arbitrate,
if they voluntarily agree to arbitrate, then they will be bound, but
it may be advisory only and not bound.

Senator Turnage said that there are two things that he finds
disturbing - you are assuming some facts that are not proven, you
are assuming that no one is compelled to sign the agreement, but
what about if you say to the employer we are going to stay out on
that picket line until you do sign an arbitration agreement, is that
not being compelled? Also, he was concerned about not being bound
by their word and he stated that you are asking people to give their
word completely in ignorance of tomorrow's reality because of a
natural myopia of people. He felt that he would find that if he had
known of what tomorrow would bring, he would never have signed it.

Mr. Blacker stated that he has seen unions hit the bricks
for many fringe benefits, wages, labor issues, etc., but he stated
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that he has never seen a union go on strike because of not arbi-
trating.

A letter was submitted from Howard C. Burton, which pertains
to exclusion of labor agreements. (See Exhibit B.)

CONSIDERATION OF SENATE BILL 250:

This bill is an act to provide for a statement of intent to
record for instruments which may not be recorded because of
operation of certain subdivision laws, establishing procedures
and a six-month period of constructive notice. Senator Turnage
said that the bill, as introduced, will need some amendments.

He stated that in recording an instrument, they write down the
date, hour and minute of the recording and this fixes the legal
right to the land at that time. He said that on the day following
the sale of this land, a judgment could be filed and had the
judgment beat the recording at the courthouse, the person would
have to pay the judgment.

Senator Turnage also commented that if the clerk held the
filing up for a day or so for some reason and someone came in with
a judgment on that lot, that he thought that the clerk would be
liable and the gquestion would be who gets to the courthouse first.

John Bell, representing the Montana Association of County
Clerks and Recorders offered some amendments to this bill and
then he stated that they would support this bill.

Darlene Hughes, president of the association for Ravalli
County said that they were trying to work up some amendments and
would offer them to the committee.

There being no further questions or comments, the hearing
on this bill was closed,

There being no further business, the meeting adjourned at
10:53 a.m.

Srun R Knms

SENATOR EVERETT R. LENSINK, Chairman
Senate Judiciary Committee
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SUMMARY OF TESTIMONY TO JUDICIARY COMMITTEE
submitted by

DONALD S. SMITH
Associate General Counsel
All-States Leasing Company/IFG Leasing Company

-

My companies are in favor of the adoption of the Uniform
Arbltratlon Act because it allows agreements to arbitrate future
disputes. Current Montana law prohlblts contractual agreements
to arbitrate future disputes.

We became aware of the advantages of the Uniform
Arbitration Act through the course of business dealings in
other states. Our contracts provide for the arbitration of
future disputes in those states where it is permissible,

Quicker Resolution of -Disputes

Attorneys representing us in Oregon and Washington
report that a normal legal action within’ the-judicial system
will take from one and one-half to. three vears for a decision.
The. time length will vary dependlng .on the case 1oad of the
-particular forum. - - -

In contrast, they report that arbitration normally
resolves a similar dlspute within two to. three months..

Lower Overall Legal Expenses

Local office personnel often represent our company-in-
smaller or -uncomplicated disputes. The attorneys concentrate
their time on the larger more complex cases. Arbitration has
fewer time delays during the prosecution of a case, which saves
time as well as allowing attorneys to use their time more
productively.

Expert Arbitrators

Arbitrators are generally experts in the field and have
a grasp of the technical aspects and relevant issues at hand.
Informal arbitration hearings conducted by expert arbitrators
usually require less than four hours to complete.

Uniformity of the Act

Adoption of the Uniform Act will bring Montana into
conformity with the modern arbitration law of the United States

N axrovrmrmoarde and 6 AF T+ ad ot mnv o Aatmae



(i PRESENTATION FOR SB 214 (f

February 5, 1979
THE ADVANTACES OF A MODERN ARBITRATION LAW IOR MONTANA

Under the Montana common law agreements to arbitrate existing
disputes are valid and enforceable. But 11 states whicﬁ retain the
common law, such as Montana, do not insure thé validity of future
dispute arbitration clauses. Although every other provision of a
contract may Ee specifically enforced by Montana courts, a voluntary

“agreement to arbitrate disputes that may arise in the future can be
revoked by any party, for no reason, at any time, and the other party
cannot enforce it in court. Therefore, the beneficial features of
arbltratlon are not fully available to the citizens and attorneys
of Montana. By contrast, 39 states, the District of Colunbia,

Puerto Rico, and the United States have enacted the Uniform
Arbitration Act whiéh makes agreements to arbitrate future dispute
binding, irrevocable and enforceable. *

The net result is that Montana lawyers and businessmen do not
have the same freedom to choose forums in Montana that they have
in other states. They are forced to rely on the modern arbitration
laws of other states such as Arkansas, Illinois and Kansas and to
conduct their arbitrations in those states.

| ‘Thé support of arbitration by the business, construction, and
professional commnities is attributable to many factors.

First, the parties can select arbitrators who are familiar
with the practices and customs of the trade and with such matters
as current prices, merchantable quality, the terms of sale and the
like. This feature of arbitration cannot help but produce advantages

to the parties and to the public.
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The parties benefit because there is no need to spend valuable
time acquainting a judge and jury with the background, customs and
usage and technical intricacies of an industry.

The public benefits because there is no need to appropriate
funds for the supbort of such a tribunal. Arbitration would cost
Montana toxpayers nothing.

Second, arbitration makes possible speedy, less expensive
settlement of disputes. One reason for this was recently noted
vby Mr. Justice Rehnquist when he wrote "I think that another less
_frequently realized advantage of arbitration is that its process
usually need produce only a settlement between the particular
litigants; it need ﬁot produce a body of decisional law which will
guide lawyers and clients as to what their fufure conduct ought to
be'’. It is not affected by crowded court calendars. Properly
utilized, it may even afford relief to some overcrowded courts.

Another advantage of arbitration is its inherent privacy.
This permits businessmen to resolve their problems without having
to incur a permanent breach in their relationships because of ill
feelings which may flow from a public trial. .

These attributes of arbitration, while clearly beneficial
to domestic business, are even more beneficial to international
transactions. Almost all international trade contracts provide
for the arbitration of future disputes.

Businessmen do not stand alone in praise of arbitration.
Courts have increasingly been praising the use of this method of

dispute settlement.
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In 1267, the Supreme Court of the United States in Prima Paint v.

Flood & Conklin Mfg. Co., 388 U.S. 395, reassured the commercial

conmunity that when a businessman intends a prompt resolution of his
dispute through.arbitration, he is legally entitled to pursue his
rights within‘that‘forunxwithout any ''delay or obstruction in the
courts'. The primary purpose of the Unifoim Arbitration Act is to
insure that this goal is not defeated.

And one year later Chief Justice Warren Burger (then a Judge
of the U.S. Court of Appeals for the District of Colunbia) stated:

"...(T) here are better ways of resolving
private disputes, and we must in the public
interest move toward taking a larger volure
of private conflicts out of the courts and
into the channels of arbitration'.

It should be made clear that lawyers arc in no way displaced
by arbitration. No businessmen uses arbitration today except with
the advice and consent of his attorney. Indeed,‘it is usually an
attorﬁey who drafts a contract containing the érbitration clause.
He a}éo presents or defends claims in arbitration. And, attorneys
are frequently asked to serve as arbitrators.

For these reasons, the Montana Legislature should enact a
nodern arbitration law such as the Uniform Arbitratica Act. This
Act was adopted by the National Conference of Cormissioners on
Uniform State Laws in 1955 and approved by the House of Delegates

of the American Bar Association in 1956. In 1976, the House of
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Delegates reiterated its endorsement of the Uniform Act that states

enact it for use in medical professional liability disputes.

UNIFORM ARBITRATION ACT STATES AND JURISDICTIONS

*Alaska, the District of Columbia, Arkansas, California, Colorado,
Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois,
Indiana, Kansas, Louisiana, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Nevada, New Hampshire, New Jersey, New Mexico, New York,
North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Puerto Rico,
Rhode Island, South Carolina, South Dakota, Texas, Utah, Virginia,
Washington, Wisconsin, and Wyoming. (1/1/79)

Prepared by the General Counsel of the American Arbitration Association
140 W. 51st St.
New York, NY, 10020

212-977-2000



Geagtechnical Engineering

(

Field and Laboratory Investigations
Engineering Analysis and Recommendations

Consultation
iy 1
Great Falls Billings Montana — Boise Pocatello Idaho — Gillette Wyomi
528 Smelter Avenue
P.O. Box 951
Great Falls, Montana 59401
(406} 453-1641

Members of the Committee,

My name is Leland J. Walker, and | am Chairman of the Board
of Northern Testing Laboratories, a firm of consulting engineers head-
quartered in Great Falls, with other offices in Montana, ldaho, Washing-
ton and Wyoming. | am a past-president of the Montana Section of the
American Society of Civil Engineers, and a past-president of the national
organization of that Society. | am here today, representing both the
Montana Section and the national organization, to speak in favor of,
and to urge your favorable consideration of Senate Bill 214,

| might add that, since 1967, | have been a panelist of the
American Arbitration Association, and have served as an arbiter in
connection with several construction-related matters since that time.

The American Society of Civil Engineers was a cooperator in
the development of the Construction Industry Arbitration Rules, and has
continued its endorsement of them throughout the time they have been in
effect.

Through active representation on the National Construction
Industry Advisory Committee to AAA, the American Society of Civil Engi-
neers is kept informed of the extensive program made available to the
construction industry to expedite the settiement of disputes. The
continuing interest of the Socity is given substance through active parti-
cipation in the work of NCIAC, and representation in all the regions of
the AAA organization. The publications of this Society have been avail-
able to inform the construction industry of developments in arbitration,
frequently calling attention to the availability of such services. As
an educational effort, arbitration has been a subject for national con-
ferences and conventions of ASCE.

At this moment, a prominent concern is the impact of national
policies on the construction industry. Studies are going forward on
productivity, delays, impact of governmental regulations, and of course
cost escalation. It has become necessary to consider any procedure
giving promise of enhancing the health and well-being of the capacity
of construction to serve human needs. Certainly prompt settlement of
disputes between participants in the construction industry takes
deserved prominence among such considerations.

The leadership of the American Arbitration Association, over
a period of half a century, has earned the admiration of many organiza-
tions, including the American Society of Civil Engineers.



Northern Testing Laboratories, Inc.

The American Society of Civil Engineers supports the legis-
lation before you here today, in the interest of providing sound pro-
cedures for an economical, effective construction process.

| personally support this concept and recommend your favorable

vote on Senate Bill 214, ,
/ 7/
v\".<fivg’u./,/*{-}// : :QL/,I/,Q"\ -

Leland J. Walker



SCHOOL OF LAW

(406) 243-4311
l!niversity of [Tontana

Missoula, Montana 59812

January 30, 1979

Mr. Neil Blacker

Coach House

910 N, Last Chance Gulch
Helena, MT 59601

Dear Neil:

Enclosed is a copy of my memorandum of February 3, 1978 to Dean Sullivan,
concerning arbitration in Montana and the Uniform Act. As an appendix to
the memo you will find the current provisions of Montana statutory law on
commercial arbitration.

On page 5, 3rd full paragraph of the memo, I refer to the arbitration
provision of the Montana Collective Bargaining for Public Employees Act.
I have enclosed a copy of that Act. '

Also enclosed is the most recent Montana Supreme Court opinion on commercial
arbitration, Palmer Steel Structures v. Westech, Inc. While the decision
presents no departure from the law as discussed in the memo, I enclose it
because it represents the last word on the subject. (Note the dissent
argues the current law is inadequate.)

I hope this will be helpful. Please feel free to call on me if T can be
of further assistance.

Sincerely,

"
yavs
William L. Corbett
Assistant Professor

WiC:cw

Enc.



DATE:

T0:

FROM:

RE:

( (

UNIVERSITY O MONTANA

February 3, 1978
Dean Robert E. Sullivan

Professor William L. Corbett

"Arbitration Law in Montana and the Uniform Arbitration Act

Conclusion:

{ontana law is an impediment to the successiul resolution of disputes through
arbitration. Legislative enuctment of the odel Act ov other similar legis-
lation is necessary to enable Montana to join with the vast majority of
states that permit and encourage effective private dispute settlement through
arbitration. :
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I. Arbitration at Cowmon Law,

To clearly understand the current Montana law on arbitration it is
ncécssary to understand arbitration at comnon law. - This is due to the
fact that arbitration law in Montana has changed little in the last one
hundred years.
| At comnmon law arbitration was viewed with much disfavor by the
courts. The courts believed that tﬁey should not be ousted.df their
traditional role in dispute settlement by private.tribunals, nor should
parties to a contract be deprived of access to the courts. As a conse-

quence, arbitration clauses werec almost universally held to be void and

unenforceable. School Dist. No. 1 v. Globe and Republic Ins. Co., 146

Mont. 208, 212 (1965). See Note, Contract Clausc ProQiding For Arbitration

Of Future Disputes Is Not Enforceable In'ng;nna, 24 Mont. L. Rev. 77 (1963),
At common law, tﬁe courts gencrally rccognized but did not necessarily
enforce three distinct types of arbitration clauses:
(15 An agreement to arbitrate a dispute existing at the time the
agreement is entered. These provisions were valid and .
enforceable only after the subject was actually arbitrated,
~but a party would be denied a court order enforcing the

contractual duty to arbitrate.

(2) An agreement to arbitrate a future factual dispute (a
“factual dispute not in existence at the time of the
agréement was entered but which might arisg in the
future). These provisions were considered valid be-
cause the courts were not ousted of their jurisdiction
over issue; of law.
- (3) An agrecement to arbitrate‘ggx_ﬁggggé dispute (fact or

lavw). These agreements were uniformly held to be
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void and unenforceable because the courts were ousted of
their jurisdiction over legal issues and it was believed

that the parties should not be deprived of their access

to the courts.

Arbitration in Montana.
A. Arbitration in commercial dispupcs.

In. 1867 the Montana legislature enacted a statute which upon first
reading appears to have revgrscd the common law bias against arbitration.
The statute provides tﬁét "persons capable‘of contracting may submit to

arbitration any controversy which might be the subject of a civil action

between them , . . . R.C.M. 1947, § 93~201—1.1 Despite the potentialiy

broad reading this statute might be given, the Montana Court, in conformity

with jurisdictions with similar legislation, interpreted the statute to

provide for judicial enforcement of an arbitration provision only when ‘ -

the dispute is in existence at the time the agreement is entered.

Green v. Wolff, 140 Mont. 413, 423 (1962). Thus, under the statute, an

agreement to arbitrate only an existing dispute is valid and enforceablc.z
In addition to the statute, the Montana Court continued the common law

notion that an agrecement to arbitrate any futurec factual dispute was

-

valid and enforceable (category #2 discussed above). Morecover, the
Court recognized that an arbitration award under a valid and enforceable

arbitration agrecment is binding on the parties.

1 See Appendix, p. i.

2 The statute did have the positive effect of eliminating the common law
obstacle to existing dispute arbitration mentioned in category #1 dis-.
cussed above,

A party could, of course, rcceive judicial review of the award and
upon an appropriate showing have the awvard vacated, corrccted or
modified. This will be discussed infra. pp. 9-10.

o — - —.—



However, the & jor obstacle to arbitration rema.ned. The Montana
Court continued to follow the common law rationale that an agreement

roviding for the arbitration of a future dispute involving an issue
aMLure P 8

of law was unenforceable (category #3). Swmith v. Zepp, Mont.
. 567 P.2d 923, 929 (1977). |

ﬁnlike Montana, many jurisdictions early came to the realization -
that 1f an agreemcntiprovidingfbt'arbitration'of existing disputes
invol?ing issues of law were enforceable, it would not violate public

" policy to make enforceable an agrécment to arbitrate a future dispute.

involving an issue of law. These courts realized that even if the award
of an arbitrator were to be based on an issue of law, the award was not
enforceable until a court, with an opportunity to review the legal

rationale, enforced the award. See Ezell v. Rocky Mountain Bean &

Elevator Co., 76 Colq. 409, 232 f;c. 680 (1925). lowever, these juris-
dictions, unlike Montana, were 'not faced with a leglslative mandate
préhibitingbthg development of arbitration away from its common law
limitations.

In 1895 the Montana legislature enacted a statute that codified the
existing common law notion that courts cannot bé denied their traditional

jurisdiction over dispute settlement by agreements of the parties. School

-DPist. No. 1 v. Globe & Republie Ins. Co., supra 146 Mont, at 212.4 This

1895 statute has been consistently interpreted by the Montana Court to
make unenforceable an agreement to arbitrate future disputes unless the

arbitration provision is limited to the determination of solely factual

issues. Smith v. Zepp, supra 567 P.2d at 929; Green v. Wolf, supra 140

-

4 The statute provides: "Every stipulation or condition in a contract
™ by which any party thereto is restricted from enforcing his rights
under the contract, by the usual proceedings in ordinary tribunals, or
which limits the time within which he may thus enforee his rights, is
void. R.C.M. 1947 § 13-806.

R Y



Mont. at 423; Stn{w ¢ex rel. Cave Const. Co. V. Dig Ct., 150 Mont, 18

¥

22 (1967).5 The Montana Court has indicated that such a narrow conccptidn

of arbitration is not truly arbitration but merely judicial recognition

of commercial appraisal. School Dist. No. 1 v. Globe & Republic Inc. Co.,
supra 146 Mont. at 213.  Thus, what 1s often referred to as arbitration
in Montana is nothing more than legal recognition and enforcement of

appraisal agrecments in a commercial setting.

B. Arbitration in Labor Disputes.

Frequently a collectively bargained c0ntfact between an employer and
a union will include a provision for dispute settlement ending in arbi-
tration.6 AIn view of the limited scope of arbitraﬁion in the commercial
setting, the question arises.whether the agreed method of labor dispute
settlement will fare any better. Because the arbitration machinery in
the labor agréemen;mapticipates the resolution of all (factual and legal)
future disputes, it could be argued that these arbitration agreements will
nmeet with the same fate as found in commercial contracts. However,.this

is not the case.

5 The Montana Court has held that a provision requiring the arbitration of
a future dispute involving an issue of ‘wvalue or quality" is valid and
enforceable. However, the court has consistently held that an arbi-
‘tration award in a dispute involving an issue of 'value or quantity"
must be based solely on a question of fact, and that once the arbi-
trator reliecs on the "intent and meaning” of the contract in reaching
his decision, he is inveolved in an issu2 of law and the award is void
and unenforceable. State ex rel. Cave Co. v. Dist. Ct., supra 150 Mont.
at 22.

Most frequently the contract will provide for a grievance procedure
which establishes an agreed method of dispute settlement. Often the

. grievance procedure will provide that unresolved grievances are to be
submitted to arbitration, e.g. "grievance arbitration." A second method
of arbitration occasionally provided for in a collective agreement calls
for arbitration in the event the parties arc unable to reach agreement
on the speeific provisions to be included in a subscquent contract.

This mcthod of labor dispute settlement is referred to as "interest
arbitration."

i
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~éection 301 ot the Nétional Labor Rclafions Act provides that a
suit for violation of a labor contract involving an employer engaged
in interstate commerce may be brought in a Federal District Court without -
regard to the amount in controversy or divcrsity. 29 USCA 185(a). - The
gfeat majority of cases brought under § 301 are actions to enforce promises
to arbitrate and acti?ns to enforce (or sct aside) arbitratioq awards
alrcady rendered. Additionaily, under 5 301 a federal court can b§
declaratory relief rule that an employer is not required to arbitrate

under the specific contract provisions. Gorman, Robert A., Basic Text

on Labor Law Unionization and Collective Bargaining, 547.(1976).
Accordingly, if a Montana employer engaged in interstéte conmerce
agrees to the arbitration of labor disbutes, federal law provides for
the enforcement of the agreement. The federal law, unlike Montaﬁa, does
not limit arbitation of future disputes to solely the resolution of factual
disputes. |
If the érbitration clause is included in a labor agrecement involving
a Moﬁtana public employer (not subject to the:fcderal legislation), it also
appears that the clause will be enforced without regafd to the iimitations‘
.found in commercial arbitration. The.Montana Collective Bargaining‘For
Public Employees Act provides that nothing “prohibits the parties from
~voluntarily agreeing to submit any and all of the issues to final and

binding arbitration," and any "agreement to arbitrate, and the award

issued . . . shall be enforceable in the same manmer as is provided in the

act for enforccment of collective bargaining agreements." (Emphasis added.)

R.C.M. 1947 § 59-1614(9). Thus, the legislature provided for gnforcement
of public employment arbitration provislons in the same manner as the
enforcement of the collective bargaining agreement in which the provision
is included. The problem is that the legislature did not (forgot to?)
include a provision in thc.Act conccrning the enforcement of tbe collective

bargalining agrecment,



Howecver, this ( not a significant problem. Cf cctive bargaining
agrecments are universally enforced in the same manner as any other con-
7 , o . .
tract. It is not reasonable to assume the Montana legislature intended

any other procedure. If the legislature intended that "any and all"
arbitration clauses would be enforced as collective bargaining agrcements,
and collective bargaining agreements are traditionally enforced as any
other contract, then the only reasonable conclusion is that the legis-
lature intended arbitration provisions to be fully enforecczd without the
limitations found in commercial law.

The need to treat labor arbitration differently than commercial
arbitration has long been recognized. It appears that the Montana
legislature recognized this distinction and clearly intended that public
employee labor arbitration be fully enforceable. While the Montana Court

. s 9 . ' .
has not spoken directly on this issue,” any such decision would certainly
place much weight on the expressed legislative intent, especcially in
light of the universally recognized distinction between labor and

comuercial arbitration.

7 The National Labor Relations Act after which most state public employ-
ment acts are patterned, including the Montana Act, provides for
judicial enforcement of collcective bargaining agreements in a
manner not uplike the enforcement of any other contract. 27 USCA
185(a).

8 The Supreme Court has noted that in the commercial setting arbitration

is the substitute for litigation, whereas in the labor setting arbi-

tration is the substitute for industrial strife. United Stecelworkers v.

Warrjor and Gulf Navigation Co., 363 U.S. 574, 578 (1960). Given

‘this distincgion, the Court stated since "arbitration of labor dis-

putes has quite different functions from arbitration under an ordinary

commercial agrcement, the hostility eviuced by courts toward arbitration

of commercial agrcements has no place here. Id.

In Butte Tcachers Union v. Bd. of Ed., Mont:. » 567 P.2d 51,
53 (1977). The Montana Court, without discussing any conflict, upheld
a District Court order requiring the cwmployer to arbitrate what appears
to be clearly an issuc of law under an arbitration clause requiring

the arbitration of future disputes.
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Accordingly, with lqbor arbitration provisions involving a Montana
employer engaged in interstatc commerce fuily enforceable under federal
law, and such provisions involviné a Montana public employer enforgeable
under the Montana Public Employee Bargaining Act; the vast majority of
labor arbitration provisions will be enforceable without rcgard to the
limitations applied to commercial arbitrat;on. For those few Montana
solely intrastate cmployers who have a labor agreeﬁent providing for
arbitration, it can be arguéd that the arbitration provision should be
fully enforceable withoﬁt regard to the-limitations imposed on.commercial
grbitrétion,based uﬁon the universally recognized disfiuction between
laﬁor and commercial arbitration. However, given the faét that Montana,
unlike most jurisdictions, has a specific statutory limitation on arbi-

tration, this argument might very well be rejected. See Swith v. Zepp,

supra 567 P.2d at 929. Thus, an arbitration agreement involving a solely
intrastate private employer might very well be subject to the limitations
found in commercial arbitratien while no such limitation would be applied

to a similar agreement involving an interstate or public employer.

Y

ITI. Comparison Between the Uniform Arbitration Act and Montana Law.

A summary analysis of the Uniform Arbitration Act and a comparison
with current Hontaua lay can conveniently bLe presented under three héad—
ings: (1) which agreements to arbitrate would the model act apply;

(2) the judicial procedure applicable in the enforcement of arbitration
agreements and arbitration awards; and (3) the hearing procedure used

by arbitrators.

1. Agrccements Covered.
- As previously discussed, current Montana law provides that agrecments
to arbitrate future disputes involving legal issues are uncnforceable.

-

The Model Act eliminates this limftation. The Model Act provides for
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. i - .0 & R ‘
the enforcement ob a written agreement to submit auy existing contro-

versy, or a written contract provision to submit any controversy there-
after arising between the partics regardless whether the issue is legal
or factual. Uniform Arbitration Act § 1. (Hereafter cited as U.A.A.,

sce Appendix p. v.)lO The Model Act also specifically applies to labor

_arbitration agreements, unless the parties specify otherwise. The equal
treatment for both commercial and labor arbitration under the Model Act
eliminates the present confusion in Montana law on this subject. See

U.A A, § 31,

2..,Enforcement Procedure.

The ﬁodel Act provides that upon motion to the court (a court of
competent jurisdiction_in the state, e.g;, a Montana District Court),
a party may seek an order directing arbitration. The order must be.
granted if the court finds that there is an agrecement to arbitrate
covering the dispute in question and that the opposing party refuses to
arbitrate. U.A.A. § 2(a). In the event there is an.action or proceeding
involviﬁg the issue pending before the court, the'court must stay that
-action or proceeding, or sever the arbitrable issue from fhat action or
proceeding. U.A.A. § 2(c) and (d). The purpose of staying the action
or proceeding or severing the arbitrable issue from the action or pro-
ceeding is to prevent tﬁe court from preempting the arbitration process.
The Model Act also provides that a court may not reluse an order for'
arbiﬁratiun because the court belicves the issue lacks merit. UiA.A.
§ 2(e). VWhether the party seecking arbitration raises a mc%itorious issue

.is to belleft to the decision of the arbitrator and the arbirration

19 e Montana statute which provides for the enforcement of agreements
to arbitrate existing disputes specifically exempts disputes involving
title to rcal property. R.C.M. § 93-201-1. The Model Act has wo
such cxemption. However, like the Model Act, the Montana statute
makes enforceable only written agreements to arbltrate. R.C.YM.

§ 93-201-2.



process must not gi precmpted by the court. Thuséi 1en a party secks
a court order enforcing an arbitration provision, the court necd only
concern itsélf with whether there is a valid arbitration agreement and
whether the agreement covers the dispute-in questioﬁ._ Whether the issue
raised has merit is left to the arbitrator. Current-Montana law is in
substantial agreement with these provisions Sf thé Model Act‘ll

The other major area of judicial intervention concerns the enforce-
ment of the award.‘.The Model Act follows tﬁo traditional motions to con-
firm, yacate; correct or modify the award.éf the arbitrétor. U.A.A.
§§ 11, 12, 13. This corresponds fo the method used in Hoﬁtana. Compare
R.C.M. §§ 93-201-6 through 93-201-8 with §§ 11, 12 and 13 of the Model
Act.12

The Model Act provides that the court shall vacate an award on five

1 .
separate grounds. 3 The Montana statute provides that a court may vacate

1 The Montana statute that authorizes arbitration on matters currently
in dispute provides that the parties may stipulate that their agree-
ment to arbitrate may be entered as an order of the district court.
R.C.M. 1947 § 93-201-3. For arbitration awards not covered by the
statute but authorized by common law, the Montana Court will enter
an order enforcing a contract duty to arbitrate. School Dist. No. 1
v. Globe and Republic Ins. Co., supra 146 Mont. at 212-213. Vhere a
party secks to litigate an issue subject to arbitration, the Court
had held that the action or proceeding must give way to the agreed

~upon arbitration settlement procedure. Id. Additionally, the Court
has recognized that under a valid arbitration agreement, it is the
function of the arbitrator, not the court, to evaluate the issue
in dispute. Id. - :

12 7he Model Act does, however, integrate these motions. Thus, on motion
to confirm the awvard, any grounds for vacating, correcting or modifying
the award must be asserted by opposing party. U.A.A. § 13. Similarly,
upon an unsuccessf{ul motion to vacate, correct or modify, the Court
will confirm the award. U.A.A. § 5 12(d) and 13(b).

13 (1) the award was procurcd by corruption, fraud or other undue means;

(2) there was evident partiality by the arbitrator appointed as a
neutral or corruption in any of the arbitrators or misconduct
prejudicing the rights of any party;

(3) the arbitrators excceded ‘their powers; .

(4#) the arbitrators refused to postpone the hearing upon sufficient
cause being shown therefor, orv refused to hear evidence
material to the controversy or otherwise so conducted the



an aﬁard under si{j_ar circumstances., Comﬁure R.él‘. 1947 § 93-201-7

with U.A.A. § 12. Other than the compulsory language in the Modcl Act
requiring the Court to vacate and the permissive language of the Montana
Act, there is little substantive différence betw;cn the two provisions,
forcover, the Montana Court has recognized that its scope of review under
_ common law arbitration is harrow, and its autﬁority to vacate an award

is limited to situatiéns similar to those set forth in the Montana statute

and the Model Act. MclIntosh et al. v, Hartford Fire Ins. Co., 106 Mont.

434, 439-440 (1930). Sce also Lee v, Providence Washinzton Ins. Co.,

82 Mont. 264, 274-275 (1928); Clifton Applegate - Toole v. Drain Dist.

No. 1, 82 Mont. 312, 328-9 (1928). Accordingly, the Model Act does not

lavr
‘represent a sharp departure from current_Montana/on this subject.l5

hearing, contrary to the provisions of . . . (the Act con-
cerning the hearing procedure), as to prejudice substantlally
the rights of a party; or

(5) there was no arbitration agrcement and the issue was not
adversely determined in proceedings uvnder . . . . (the
provisions of the Act concerning judicial enforcement of
the duty to arbitrate) and the party did not participate
in the arbitration hearing without raising the objection.
U.A.A. § 12, :

14 There are, however, differences, e.g., Montana provides that the
Court may vacate an award if it is indefinite or cannot be performed,
while it does not provide for vacating an award where the arbi-
trator was in fact not neutral. See R.C.M. 1947 § 93-201-7.

15 The Model Act does provide that a Court may not vacate or refuse
to confirm an award because the relief granted was such that could
not be granted by a court of law or equity. VU.A.A. § 12(a). The
lcading draftsman of the Model Act has indicated that the nccessity
for this provision is basged on situations where corporate stock
is evenly held by stockholders who cannot agree on a question of
corporate policy. "It is an increasingly frequent practice to
submit such disputes to arbitration and avoid dissolution.' Pirsig, -
Maynard E., Toward a Uniform Arbitration Act. 9 Arb. Journal 115,
118 (1954). Of course, there is no applicable treatment under
Montana common law, Montana will not cven enforce arbitration
awards involving legal issues.

~10-



IV,

(

3. - Arbitration Héarings.‘

Dean Pirsig, the leading draftsman of the Model Act, has indicated
that the goal of the arbiﬁration hearing procedure in the Model Act "was
to safeguard the essentials of a fair hearing without dctfacting from
the infprmality, the freedom from technicality, and the dispatch which
characterize arbit%aﬁion hearings and which are commﬁnly important
reasons why the parties have agreed to resort to arbitration,” Pirsig,’

: R
supra note 15 at 118. The hearing procedure set forth in the Model Act
meets this important goal. While, in cémparison with the Montana Act,
the Model Act sﬁecifically érovides for more procedural optionsl6 and
procedural saféguards;l7 these provisions are not consistent with the
Monfana Act or the decisions of the Montana Court. Thé Model Act merely

goes further to assurc that the arbitration process will be workable and

fair.

Conclusion,

Twenty states and the District of Columbia have adopted the Model Act.
Most other states have statutes similar to the Model Act or judicial
decisions affording fuil use of the arbitrafion process as a method of
private .dispute settlement. Given the present Montana statutory framework

that locks in the out of date, universally rejected common law view of

~arbitration, the Montana legislature must act if Montana is to have a

truly effective method of extra-judicial dispute scttlement. The Montana

16 The Court may appoint the arbitrator or arbitrators in the absence
of an agrcement between the parties, or 1f the agreced method fails,
U.A.A. § 33; arbitrators may subpeona witnesses, records, etc. with
court enforcement, and take depositions, U.A.A. § 37.

17 In the absence of an agrecement to the contrary, and upon application
by a party, the Court may fix the period of time after the hearing
for the award, U.A.A. § 8(b); final avards arc to be based on majority .
vote of arbitrators, U.A.A. § 5(c¢). ‘



Court has simllaxrly recognized that although "arbitration way be the

most speedy and cconomical means available to parties for a bianding

resolution of their disputes,'" full utilization of this method cannot

be made until the legislature acts. Smith v. Zcpp, supra 567 P.2d at 923.
In an era of crowded dockets and lengthy and expensive litigation,
‘methods supporting private settlement of disputes should be encouraged.

The Model Act or some tailored form of the Model Act is the best method

to achieve this goal.
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93-201-1
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ARBITRATION
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$3-201-4.
£3-201-5,

Sul.mission may
Fowers of arb: t:.‘tors

trators.

83-201-6.

. 032017, Aw
) §3-201-8.
93-201-9,

ard may be vaca

before motion.
$3-201-10,
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93-201-1.

{—SUBMISSION

(9972) What may be submitted to arbitration,
Persons capable of contracting may submit to arbitration any

TO

What may be subwritted to arbitration, and when,
Submission to arbitration to be in writing.
be entered as an order of the

N

court—resvocation,

Majority of arbitrators may determine any qucshon—«)dh of arbi-

Award to be in “ri'in{r—nhcn juu wment to be entered.
ted in cerinin eas
Covrt may, on motion. modify or correct the award.

Decision ou motion subject to appeal, but rot the judgment entered

5,

If submission be revoked and an action brought, what to he recovered.

and when,
confroversy

which might be the subject of a civil action between them, except a question
of title to real property in fee or for life. This qualification does not include
questions relating merely to the pavtition or boundaries of real property.

History: En. Scc. 302, p. 106, Bannack
Stat.; re-cn, Sce. 358, p. 207, L. 1857; re-en.
Sec, 432, p. 122, Cod. Stat. 1871 re-cn.
Sec. 459, p. 163, L. 1377; re-en. Sce. 459,
1st Div. Rev, Stat. 1579; re-en. Sce. 472,
1st Div, Comp. Stat. 1887; re-cu. Sec. 2270,
C. Civ. Yroc, 1893; re-en. Sec. 7365, Rev.
C. 18067; rc-en. Scc, 0972, T.. C. DI, 1921.
Cal, C. Civ, Proc. Scc. 1281.

Cross-Rclerence

Application of Montana Rules of Civil
Proccdure to this chapter, M, R. Civ, P,
Rule SI(a) and Table A

Fire Insurance Loss

Where the parties to a contract of fire
insurance, upon destruction of the prop-
erly, agree to submit the amount of loss
to arbitration, the award fixes the amount
of loss sustmncd, and is hmdmg upon
betls parties, so that the insured cannot
maintain an action upon the policy and
bave n rdeushncM of the loss, without
frst having award set aside. Solem
v. Connecticut Fire Ins. Co., 41 M 331,
133, 109 ' 432, See also Actna Ins. Co.
v. HefTerlin, 260 ¥ 695, 700.

the

Leglslative Power

The lepislature has power to provide n
~means by which the parties to o contro
Yersy may waive n trial by a cowmrt und
whiit the matter lo arbitrators seleeted
br themselves, by whose award they are
~MH) eoncluded iu thie absence of I'r"nnl
frosy crror, excess of power, and the hl\c.
Shea v, I\or -Rualte AMin, Co,, 55 AL 522,
=33, 170 b 4909, )

Present Lxistenco of Disputa
Tbis scction contemplales veluntary sub-

mission of disputes in. existenee at the
time of the suhniissiou, not to a cantrae-

tual provision requiring arbitration of
futurc di<n'.trs Green v. Wollf, 140 X
413, 372 P 24 427, 4353, ,

Collateral References

Arbitration and AwardC=3.

6 C.J.8. Arbitriation aed Award §§ 10-13.

5 Am., Jur. 2d 339, Arbitration and
Award, § 54 et seq.

Validity of agreements to arbitrate dis-
putes gencrally as a condition precedent to
the bringing of an action. 26 ALR 1077,

Power of municipul corporatinn lo sub-
mit to arbitration. 40 ALR 1370,

Extraterritorial cuforcement of arbitral
award. 73 ALR 1460,

Arbitration of issucs or questions per-
taining to probate mutters. 104 ALR 359,

Retention of Jurisdietion in suit in
equity to deterinine whole controversy, in-
cluding amount of loss or damage, after
getting aside an award er finding by arhi-
trators or appraisers. 112 ALR 9

Dispute as to amount husband or father
should pay for support of wife or child as
subjcet of arbitration, 123 AT 1334, '

Validity of ugrecment to submit all
future questions to arbitration. 133 ALR
79.

Construction of arbitration provisions of
salea contraets ns regards guestionn to e
subimitted to arbitrators, 136 AL 264,

Violation or repudiation of contiact ay
affceting right to cnforce arbitration
clanuse therein, 2 AL 2Q 183,

Constitutionality of arbitration statutes.
G5 ALRR 24 432,

Arbitration of disputces
corporation. 61 AL 24 643

within  close



93-201-2 CIVIL PROCEDURE

£3-201-2. (9973) Submission to arbitration to be in writing. The sub-
mission to arbitration must be in writing, and may be to one or more persous.

Yistory: XEn. Scc. 303, p. 16, Bannack  C. 1007; re.en. Sec. €973, B, C, M. 182L
Stat.; re-en. Sec. 359, p. 207, L. 1E67; te-  Cal. €, Civ, Yroc. Scc. 1252
e, Sec, 433, p. 122, Cod. Stat. 1871, re-en.

SBce. 460, p. 163, T.. 1877; rc-en. Scc. 460, Collateral References
Ist Div, Tiev. Stat. 1879; re-en. Scc. 473, Arbitration and AwardC=6.
ist Diév, Comp. Stat. 1687; re-en. Sec. 2271, 6 C.J.S. Arbitration and Award §§14,

C. Civ. Proc, 1895; re-en. See. 736G, Rev. 17, 25.

03-201.3, (9974) Submission may be entered as an order of the covrt—
revocation, It may be stipulated in the submission that it be entered as an
order of the distriet court, for which purpose it must be filed with the clerk
of the district court of the county where the parties, or onc of them, reside.
The elerk must thereupon enter in his register of actions a note of the
submission, with the names of the parties, the names of the arbitraters,
the date of the submission, when filed, and the time limited hy the sub-
mission, if any, within whick the award must be made. When so entered
the submission cmmot be revoled without the consent of bath parties. The
arbitrators may be compelled by the court or judge to make an award, and
the award may be enforced by the court or judge in the same mauvner
as a judgment. If the subinission be not wmade an order of the court, it
may be revaked at any time before the award is mude.

History: En. Scc. 30%, p. 107, Banrack €. 1907; re-en. Ssc. 8874, Tl . Bi. 1921

Stat.; re-en, Sce. 360, p, 207, L. 18G67; re-en.  Cal. €. Civ, Proc. Sc 1283.
Sce. 434, p. 122, Cod, Stat. 1€71; rc-cn.

Sec. 461, p. 163, T. 1877; re-cn. Scc. 461,  Collateral References
t Div, Rev. Stat. 1879; re-cn. Sce. 174, Arbitration and Award<=13, 16.
1st Div, Comp. Stat. 1837; rec-en, Sce, 2272, 6 C.J.S. Arbitration and Award §32¢, 32

'C. Civ. Proc. 1895; re-ci. Seec. 7367, Rcv et seq.

03.201-4. (9973) Powers of nlbltmtors Arbitrators have power to ap-
poiut a time and place for hearing, to adjourn from time to time, to ad-
minister oaths to witnesses, to hear the allegations and evidence of the
parties, and to make an award thereon.

Iistory: En. Sec. 305, p. 107, Dannack Collateral Refcerences
8tat.; rc-en. Sec. 301, p. 294, L. 1867, re-cm. Arbitration and AwardC>29.40.
Sce, 435, p. 122, Cod. Stat. 18717 re.cn. G C.J.S. Arbitration and Award §48

Bee. 462, p. 164, L. 1877; re-en. Sce. 462, ot 50q.

Ist Dfv. Rev. Stat. 1879; re-cn. Sce, 475, 5 Am. Jur. 2d 587, Arbitration and
Ist Div. Comp. Stat, 1857; re-en. Sec, 2273, Award, § 90 ct seq.

C. Civ. Proc. 1893; re-cn. Sce. 7368, Rev,

0. 1807; re-ci. Sce. 9975, . G, M. 1921, Death of party to arbitration agrecement
¢al. 0. Civ, Proc. Sec. 1934, before award as revocation of submisaion.
. - 3 ALR 24 754, .-

03.201.5. (9976) IMajority of arbitrators may determine any question—
oath of arbitrators. All the avbitrators wust meet and act together during
the-investigation, but when met, a majority may determine any question.
Belore acting, thcy must be sworn before an officer authorized to admin-
ister oaths, faithfully and fairly to hear and examine the allegations and

evidenee of the parties in relation to the matters in contvoversy, and to

make a just award according to their understanding

History: Yin, Sce. 806, p. 107, Bannack  1st Div, Comp. Stat, 1887 ve-en. Hee, 2274,
Stal.; re-cn, Sce. 562, p. 208, L. 18G7; re-en,  C. Clv. I'rac. 1895; re-en. Scc. 7369, Rev,
fice, 436, p. 122, Cod. Stat, 1€71; rc-en, €. 1907; re-em. Sec, 0076, L. C. 11, 1921,
tice, 463, p. 161, T.. 18§77; rc-on. Scc. 463,  Cal C. Clv, T'roc, See. 1245,
1st Div. Rev, Stat. 1879; re-en. Scc. 176, b



~ ARBITRATION 93-201-7
Absence of Arblirater from Investiga- Cotteurrence of all arbitralors as condi-
tion . tion of Linding award nnder subnission to

arbitration. 77 ALR 833.

Award or deeision by arbiteators as pre-
chuding return of easec to or its rccon-
sideration by themr, 104 ALR 710,

Right of arbitrator to consider or to

Where ong of the arbitrators was absent
during part of the investigntion, though
be may have authorized onc of the oflier
arbitrators to sizn his name to the award,
the invcstignlion could not lawfully pro- oo
eced, the award was null and void, and no hase his decisinn upan matters other than

valid judgment could be entered thercon. those involved in the legal prinsiples ap.
Dunphy v, Ford, 2 M 200. plicable to the qucsqons 2t issue Dtween

the parties. 112 ALR 873.
Coliateral RNcferences
6 Am, Jur. 2d 515, Arbitration and
Awviard, § 131 et seq

03.201.6. (8977) Award {o be in \mtn:r——v'hm judgnent to be en-
tered. The award must be in writing, sigued by the arbit vators, or 2 major-
ity of them, and delivered to the parties. When the submission is made an
order of the court, the award mwust be filed with the clevk, and a note thereof
“made in his register. After the expiration of five days from the filing of
the award, upon the application of a party, and on filing an-affidavit,
showing that notice of filing the award has been served on the adverse
party or his attorney, at least four days prior to such application, and
that no order staying the entfy of judgment has been served, the award
must be entered by the clerk in the judgment boolk, and thereupon has the
effcet of a judgment,

Iistory: ¥En. Sec. 307, p. 108, Bannack References :

8tat.; re-en. Sce. 368, p. 258, L. 1567, re-en. Hufline v. meoxq, 33 M 474, 476, 164 P
Sec. 437, p. 123, Cod. Stat. 1871; re-en.  g3g,
Secc. 464, p. 164, L, 1877; re-en. Sec. 46+,

ist Div. Rev. Stat, 1879; re-en. Sec. 477, Collateral References
Ist I?iv. Comp. Stat. 1587; re-cn. Sec. 2275, Arbitration and AwardC>4S-84.
C. Civ. Proc. 1895; re-cn. See. 7370, Rev. 6 C.J.S.. Arbitration and Award §71

C. 1997; rc.en. Sec, 9977, R. C. DL 1921, ¢y seq.
Cal. €. Civ, Yroc. Scc. 1286,
Quotient arbitration award or appraisal.
20 ALL 24 938.

03-201.7. (9978) Award may be vacated in certain cases. The court or
judge, on motion, may vacate the award upon either of the following
gxoands and may order a new hearing bcfolc thie same arbitrators, or not,
in its discretion:

1. That it was procured by ecorruption or fraud.

2. That the arbitratovs were guilty of misconditet, or committed gross
error in refusing, on cause shown, to posipone the hearing, or in refnsing
to hear periinent evidence, or otherwise acted improperly, in a manner:
by which the vights of the party were prejudiced.

3. That the arbitrators excecded their powers in making the award;
or that they refused, or improperly omitted, to consider a part of the
matters submitted to them; or that the award is indefinite, or cannet be
performed.

istory: ¥n. Scc. 208, p. 108, Bannack €. 1007; rc-en. See. 9378, R. C. M. 1921,
Btat.: re-cn. Sec. 364, p. 208, L., 1867; re-en.  Cal, C, Civ. Yroc. Secc, 1287,
Bee. 438, p_ 123, Cod. Stat, 1871: re-cn.
8ce, 165, 165, 1,. 1877; re-en. See. 565, IToneat LfTort by Arbitrators
Ist Div., ch Stat, 313879; re-en. Scc. 478, Heating awd plumbing contraclor was
13t Div, Comp. Stat, 1887; re-en. Sec, 2276, cutitled to enforcement of report of arbli-
C. Ctv, Troc. 1895; ro-cn. Sice, 7371, Rov. tratory againat achool district whero nr.
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93-201-3 CIVIL PROCEDURE

bitrators made a sincece, honest and in- Perjury as ground of attack on judgumient
dustrious cffort to render st fair and just  entered wpon an award in arbitration. 99
awarl. Hopkinsg v. School District No. 40,  ALR 1202,

333 M 530, 327 P 2d 385, G9&. Arbitrator’s viewing or visiting prem-
ises ar property alone as misconduct justj.

Collateral References Cfying vacation of award. 27 ALR 24 110,
Arbitration and AwardC=76-78. loss nf risht to arbitration througl
6 C.J.8. Arbiteation and Award §§ 103,  laches. 37 ALR 2d 1125,
103-311. Artbitrator’s consultation with outsider
3 Am. Jur. 2d Gi3, Arbitratiou and  as justifying vacation of award. 47 ALR
Award, § 167 et soq. 2d 1362,

. . Vacation of award of arbitrators za ¢
Truproper atlempt by influencing or by dispute within close cocporation, 64 ALR
attempting to influcnce decision as ground oy gga
for revecation of arhitration, or for avoid- Time for modification or ‘vacation of
ance of award therevnder, 8 ALR 1082, rbitration award, 85 ALR 2d 779
Abandenment by mutual consent of ’ s :
award vuder arbitration. 32 ALT 13065,

93-201-8. (9979) Court may, on motion, modify or correct the award.
The court or judge may, on motion, modify or correct the award, where it
appears: , ’

1. That there was a miscalculation in figures upon which it was made,
or that there is a mistake in the description of some persons or property

thercin; :

2. When a part of the award js upon matters not submitted, which
part can be separated from other parts, and does not affect the decision
on the matters submitted; .

3. When the avard, though imperfeet in form, could have Leen amended
il it had been a verdicet, or the imperfection disrecarded.

Iistory: ¥En. Scc. 309, p. 108, Bamnrack Collaleral References
Stat.; rc-cn. nScc. 365, p. 209, L. 1567, Arbitration and AwardC=69, 76.
re-cn. Sec. 439, p. 123, Cod. Stat. 1871 ¢ C.J.S. Arbitration and Award §§91
re-en, Sce. 466, p. 165, L. 3877; re-en. Sec. 1p3, 170, S
466, 1st Div. Rev. Stat, 1879: rc-en, Scc. 5 Am. Jur. 20 624, Arbitration and

479, 1st Div. Comp, Stat, 1887; re-en. Scc. Award § 143.
2217, ©. Civ. Proc. 1895; re-en. See. 7372, !

Rev. C. 1907; rc-en. Sce. 9979, R. C. DML Time for wmodification or vaeation of
1921, Cal. C, Civ. Proc. Scc. 1288. arbitration award., 83 ALR 24 579,
References
Hopkins v, School Distriet No. 40, 133
M 530, 327 I 24 393, 399. .

£3-201-9. (9980) Decision on motion subject to appeal, but not the judg-
ment entered before motion. The decision upon tlhe 1motion is subject to
appeal in the same manuner as an ovder which is subject to appez! in a civil
aclion; but the judgment entered before wotion made cannot be subject to
appeal.

History: XYn. Scc. 310, p. 109, Bannack  1st Div. Comp. Stat, 16%7; re-en. See. 2278,
Btat.; re-en, Sce, 266, p. 209, L., 1867; re-cn. €. Civ, Prec. 1895; re-cn. Sce. 7373, Tiev.
Bece. 4140, p. 123, Cod. 5Stat, 1871; re-en. €. 1907; re-en. Sce. 9980, . C. M. 1921.
8ee. 467, p. 165, L. 1877; re-en. Sce. 467,  Cal. C. Clv. Proc. Sce. 1249,

Ict Div. Rev, Stat. 1879; re-cn, Scc. 450, .

93.201.10. (9951) If submission be revoked and an action brought,
what fo be recovered. If a submission to arbitration be revoked, and an ac-
tion be brought therefor, the amount to be reeovered can only he the costs
and damages sustained in preparing for and atieading the arbitration.

* .



UNI *ORM ARBITRATION ACT

An Act relating to a:bxtratxon and to make uniform the law with reler-
ence thereto

1955 ACT

Sce.

Validity of Arbitration Agreement,

Procccclings to Compel or Stay Arbitration,

Appointment of Arbitrators by Court,

Majority Action by Arbitrators. . ) S
Hearing. ’
chrescntatxo.. by Attorney.
Witnesses, Subpoenas, Depositions,
Avward, :
Change of Award by Arbitrators.
Fees and Expenses of Arbitration.
11. Confirmation of an Award.

12, Vacaling an Award.

13. Modification or Correction of Award,
14, Judgment or Decrce on Award,

15. Judgment Roll, Docketing.

16.  Applications to Court,

17. Court, Jurisdiction.

18, Vecnue.

19. Appeals.

20, Act Not Retroactive.

21. Uniformity of Interpretation,

22. Constitutionality.

23. Short Title,

24. Repeal.

25 Timec of Taking Effect,

Beitenacted ...,

—
CPEENvAWN -

§ 1. Velidity of Arbitration Agrcement.—-A wiitlen agreement to
submit any existing controversy to arbitration or a provision in a writ-
ten contract to subimit to arbitration any controversy thicrcafter arising
between the parties is valid, enforceable and irrevocable, save upon such
grounds as exist at Jaw or in cquity for the revocation of any contract.
This act also applies to arbitration agreements between cmployers and
cmployecs or between their respective representatives [unless otherwise

provided in the agreement],



ARBITRATION ACT ‘ & 3

§ 2. Proccedings to Compel or Stay Arbitration.—(2) On applica-
tion of a party showing an agreement described in Scction 1, and the
opposing party’s refusal to arbitrate, the Court shall order the partices to
proceed with arbitration, but if the opposing party denies the existence
of the agrecaient to arbitrate, the Court shall proceed summarily to the
determination of the issue so raised and shall order arbitration it -found
{or the moving party, otherwise, the application shall be denied.

(b) On application, the court may stay an arbitration procecding com-

. menced or thrcatened on a showing that there is no agreement to arbi-

trate.  Such an issue, when in substantial and bona fide dispute, shall
be forthwith and summarily tried and the stay ordered if found for the
moving party. If found for the opposing party, the court shall order
the parties to proceed to arbitration.

(c) Jf an issue refzrable to arbitration under the aﬂc"ed agrecment
is tuvolved in an action or proceeding pending in a court having juris-
diction to hear applications under subdivision (a) of this Scction, the
application shall be made thercin. Otherwise and subject to Scction 18,
the application may be made in any court of competent jurisdiction.

(d) Auny action or proceceding involving an issuc subject to arbitra-
tion shall be stayed if an order for arbitration or an apphcation therefor
has been made under this section or, if the issue is severable, the stay
may be with respect thereto only.  When the application is made in
such action or proceeding, the order for arbitration shall include such
stay,

(¢) An order for arbitration shall not be refused on the ground that
the claim in issuc lacks merit or bona fides or because any fault or
grounds for the claim sought to be arbitrated have not been sho“ n.

Statutory Notes

Binncsola.  Substitules “Proccedings™ in first sentence of subdivision (c). M.S,
for “Iroccdure™ in scction heading, and AL §572.00,
omits “involved” preceding “in an action

e

§ 3. Appointment of Arbitrators by Court.—1f the arbitration agree-
ment provides a method of nppomuncnt of arbitrators, this methaod shall
be followed. In the absence thereof, or if the agrced method fails or
for any rcason cannot be followed, or when an arbitrator appointed
fails or is unable to act and his successor has not been duly appointed,
the court on application of a party shall appoint onc or more arbitra-
tors. An arbitrator so appointed has all the powers of one specifically
named in the agreement,

©

-yi—



§ 4 UNIFORM ACTS

§ 4. Majority Action by Arbitrators—The powers of the arbitrators
may be excrcised by a majority unless otherwise provided by the agree-
ment or by this act. - '

§ 5. Ilcaving.—Urless otherwise provided by the agrecment:

(a) The arbitrators shall appoint a time and place for the hearing
and cause notification to the parties to be served personally or by regis-
tered mail not less than five days before the hearing, Appearance at
the hearing walves such notice. The arbitrators may adjoura the hear-
ing from time to time as necessary and, on request of a party and for
good cause, or upon their own motion may postpone the hearing to a
time not later than the date fixed by the agreement for making the
award unless the partics consent to a later date. The arbitrators may
hear and determine the controversy upon the evidence produced not-
withstanding the failure of a party duly notified to appear. The court
on application may dircct the arbitrators to proceed promptly with the
hearing and determination of the controversy. o

(b) The parties are entitled to be heard, to present evidence matenial
to the controversy and to cross-examine witnesses appearing at the
hearing. - :

(c) The hearing shall be conducted by all the arbitrators but a major- '
ity may determine any question and render a final award. If, during the
~course of the hearing, an arbitrator for any reason cecases to act, the
remaining arbitrator or arbitrators appointed to act as neutrals may
continuc with the hearing and determination of the controversy.

§ 6. Representation by Attorncy.—:A party has the right to be rep-
resented by an attorney at any procceding or hearing under this act. A
waiver thereof prior to the proceeding or hearing is inctfective.

§ 7. Witnesses, Subpocenas, Depositions.—(a) The arbitrators may
issue (cause to be issucd) subpoenas for the attendance of witnesses and
for the production of books, records, documents and other evidence, and
shall have the power te administer oaths.  Subpecnas so issued shall
be scrved, and upon application to the Court by a party or the arbitra-
tors, enforced, in the manner provided by law for the service and en-
forcement of subpocnas in a civil action.

(b) On application of a party and for use as evidence, the arbitrators
may permit a deposition to be taken, in the manner and upen the terms
designated by the arbitrators, of a witness who cannot be subpoenaed
or is unable to attend the hearing.

-y d—
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ARBITRATION ACT § 11

(c) All provisions of law compelling a person under subpoena to tes-
gify arc applicable.

(d) TFees for attendance as a witness shall be the same as for a \.1t-
nessinthe ouonvooo... Court.

" Statutory Notes

Minnesofa. Provides for issuance of subpoenas by arbitrators themselves, and ju-
eorts “district’” preceding “court”, M.S.AL§ 07214,

§ 8. Award. -—(1) The award shall be in writing and signed by the ar-
hitrators joining in the award. The arbitrators shall deliver a copy to
cach party personally or by registercd mail, or as provided in the agree-
ment, -

(b) An award shall be made within the time fixed therefor by the
agreement or, if not so fixed, within such time as the court orders on
application of a party. The parties may cxtend the time in writing
cither before or after-the expiration thereof. A party waives the abjec-
tion that an award was not made within the time required unless he no-
tifics the arbitrators of his objection prior to the delivery of the award
to him. :

§ 9. Change of Award by Arbitrators.—On application of a party
or, if an application to the court is pending under Sections 11, 12 or 13,
on submission to the arbitrators by the court under such conditions as
the court may order, the arbitrators may modify or correct the award
upon the grounds stated in paragraphs (1) and (3) of subdivision (a)
of Section 13, or for the purposc of clarifying the award. The applica-
tion shall be made within twenty davs after delivery of the award to the
applicant, Written notice thereof shall be given forthwith to the oppos-
ing party, stating he must serve his objections thereto, if any, within
ten days from the notice. The award so modified or corrected is .mb;ch
to the provxsxons of Scctions 11, 12 and 13.

Statutory Notes

- Minncsola. Substitutes “paragrapls” for “clauses”, in ficst sentence, IS4 § 572010,

§ 10. Tees and Bxpenses of Arbitration.—Unless otherwise provided
in the agreement to arbitrate, the arbitrators’ expenses and fees, togeth-
cr with other expenses, not including counsel fees, incurred in the con-
duct of the arbitration, shall be paid as provided in the award.

§ 11, Confirmation of an Award.—Upon application of a party, the
Court shall confirm an award, unless within the time limits hereinafter



§ 12 ~ UNIFORM ACTS

imposed grounds arc urged for vacating or modifying or correcting the
award, in which case the court shall proceed as previded in Sections 12
and 13. ’

§ 12. Vacating an Award.—(a) Upon application of a party, the

court shali vacate an award where: 4
" . (1) The award was procured by corruption, fraud or other unduc
means; . s

(2) There was evident partiality by an arbitrator appointed as a
ncutral or corruption in any of the arbitrators or misconduct preju-’
dicing the rights of any party;

(3) The arbitrators exceeded their powers;

(4) The arbitrators refused to postpone the hearing upon suffi-
cient cause being shown therefor or refused to hicar evidence mate-
rial to the controversy or otherwise so conducted the hearing, con-
trary to the provisions of Section 3, as to prejudice substantially the
rights of a party; or

(5) There was no arbitration agrecement and the issue was not ad-
versely determined in procecedings under Section 2 and the party did
not participate in the arbitration hcaring without raising the ob-
jection;
but the fact that the relicf was such that it could not or would not be
granted by a court of law or equity is not ground for vacating or refusing’
to confirm the award. '

(b) An application under this Secction shall be made within ninety
days after delivery of a copy of the award to the applicant, except that,
if predicated upon corruption, fraud or other undue means, it shall be
made within ninety days after such grounds arc known or should have
been known.

(¢} In vacating the award on grounds other than stated in clause (3)
of Subscction (2) the court may order a rchearing before new arbitra-
tors chosen as provided in the agreement, or in the absence thereof, by
the court in accordance with Section 3, or if the award is vacated on
grounds sct forth in clauses (3) and (1) of Subscction (@) the court
may order a rchearing before the arbitrators who made the award or
their successors appointed in accordance with Section 3. The time with-
in which the agreement requires the award to be made is applicable to
the rehearing and commences from the date of the order.

(d) If the application to vacate is denicd and no motion to modify
or carrcct the award is pending, the court shall confirm the award, As
amended Aug. 1956,
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ARBITRATION ACT § 15

Historical Note

The 1956 amendment omitted “or ren- jt is se iudefinite or incomplete that it
dered an award contrary to public pol-  cannot be performed, or is so grossiy er-
jey" from subd. 3, and omitted provi-  roncous es to Imply bad fsith on the part
siops outhorizing vacatiou of award where  of the arbitratours.

§ 13. Modification or Correction of Award—(a) Upon application
made within nincty days after delivery of a copy of the award to the
applicant, the court shall modify or correct the award where:

(1) There was an evident miscalculation of figures or an evident
mistake in the description of any person, thing or property refcrred
toin the award; 4

(2) The arbitrators have awarded upon a matter not submitted to
them and the award may be corrected without affecting the merits of
the decision upon the issues submitted; or

(3) The award is imperfect in a matter of form, not affcctmrr the
merits of the controversy.

(b) If the application is granted, the court shall modify and correct
the award so as to effect its intent and shall confirm the award as so
modified and corrected. Otherwise, the court shall confirm the award
as made.

(¢) An application to modify or correct an award may be joined in
the alternative with an application to vacate the award.

§ 14, Judgment or Decree on Award.—Upon the granting of an or-
der confirming, modifying or correcting an award, judgment or decree
shall be entered in conformity therewith and be enforced as any other
judgment or decree. Costs of the application and of the proceedings

subscquent thercto, and disbursements may be awarded by the court,

§.15,' Judgment Roll, Docketing—(a) On entry of judgmeut or de-
cree, the clerk shall prepare the judgment roll consisting, to the extent
filed, of the following:
(1) "The agreement and cach written extension of the time within
whicli to make the award ;
(2) The award; ' | .
(3) A copy ol the ordcr confirming, modilying or correcting the
ward; and -

(4) A copy of the judgment or decree.
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(b) The judgment or decree may be doc.:ctcd as if rendered in an
- action.

- § 16. Applications to Court.—Except 2as otherwise provided, an
application to the court under this act shall be by motion and shall be
heard in the manner and upon the notice provided by law or rule of court
for the making and hearing of motions. Unrless the parties have agreed
otherwise, notice of an initial application for an order shall be served in
the manner provided by law for the service of a summons in 2n action.

§ 17. Court, Jurisdiction.—The term “court” means any court of
compctent jurisdiction of this State. The making of an agrecment de-
scribed in Section 1 providing for arbitration in this State confers }urxs-
diction on the court to enforce the agreement under this Act and to en-
ter judgment on 2n award thereunder.

§ 18. Vcnue.—An initial application shall be made to the court of
the [county} in which the agrcement provides the arbitration hearing A
shall be held or, if the hearing has been held, in the county in which it
was held. Otherwise the application shall be made in the [county]
where the adverse party resides or has a place of business or, if he has
no residence or place of business in this State, to the court of any [coun-
ty]. All subsequent applications shall be made to the court hearing the
initial application unless the court otherwise directs. .

Statutory Notes

7,hnnesota InSf‘rts “county”™ within brackets in each instarnce. MS.A. § 572.25.

§ 19: Appcals (a) An af)pcal may be taken from:

--(1) An order denying an application to compel arbitration made
"2 under Scction 2;

(2) An order granting an application to stay arbitration made un-
der Scection 2(b) ; '

(3§ An order confirming or denying confu ‘mation of an award;

(4) An order modifying or correcting an award;

(5) An ordcl vacating an award without directing a rehearing ; or

(6) A judgment or decree cntered pursuant to the provisions of
this act.

(b) The np'mcnl ‘shall be taken in the manner and to the same C\tent
as from orders or judgments i ina civil action.

e



ARBITRATION ACT § 25

§ 20. Act Not Retroactive—This act applics only to agrcements
made subsequent to the taking cffect of this act.

§ 21. Uniformity of Interpretation.—This act shall be so construed
2s to effectuate its general purpose to make untform the law of those
states which enact it. :

§ 22. Constitutionality.—If any provision of this act or the applica-
tion thereof to any person or circumstance is held invalid, the invalidity
shall not affect other provisions or applications of the act which can
be given effect without the invalid provision or application, and to this .
end the provisions of this act are severable.

Stntutory Notes
Minncsota. Substitutes “Severability” for “Constitutionality”, and omits “efect” fol-
lowing “given” in text, probably inerror. M.S.A § 57220,
§ 23. Short Title.—This act may be cited as the Uniform Arbitra-
tion Act. )

.

Statutory Notes

Minnesota. Substitutes “Citation” for “Short Title™. M.S.A.§ 572.50.

§ 24. Repeal—All acts or parts of acts which are inconsistent with
the provisions of this act are hereby repealed. :

Statutory Notes

Minnesota. Repeals  sections  §672.01- Alsoa provides that Rule 26.07 of Nulew
57207 of 1953 Minnrsota Statutes. L. of Civil Procedure is supeeseded by the
3937, ¢. €33, § 24, suld. 4. provisious of this Act, in so far as incon-

sistent therewith, 11957, ¢ G33, § 24,
subd. 2.

§ 25. Time of Téking Effect—This act shall take effect vuvnnnn....

Etatutory Notes

Minacsola. Quity this scction,
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Palmer Steel Structures, Plaintiff and Appellant, v. I
Westech, Inc,, Deferdants and Respondents '

35 St. Rep. 1354
Mr. Justice Daly delivered the Opinion of the Court,

Plaintiff Palmer Stecl Structures (Palmer) appeals fron ordes
of the District Court, Yellowstone County, setting aside ang ,Q,g
ing to reinstzte a temporary restraining order which enjoineg ¢« l
fendant Westech, Inc. (Westech) from proceeding with arbltrahc
Palmer Steel Structnres contracted to construct a metal alrp1"w
hangar building for Wastech, Inc. Article 15 of the partle
contract provided that: .

ng out of this Contract or the l

“All cla*-s or disputes arisi
breach therssf shall b2 decided by arbitration in accordance yi+®
the Constructicn Industry Arbitration Rules of the American Dﬂu.
tration Asscciztion then obtai 1ng unlcss the parties mutually
agree othexrwise, * #* *¥

Palmer commanced construction on June 17, 1976. By Friday,
September 17, 1676, approximately 90% of the construction wascjl
plete. To safeguard the ftructure over the weekend, Palmer's
employees installed braces and a rope anchor. The next day, Sep
tember 8, 1976, & strong wind caused the structure to collapse,l

Westech's buildars® insurance paid for the removal of debr
material replacement and reconstruction of the collapsed stru
to its status 2t the time of the los Palmer thereafter substan:
-tlglly completed the ct,.uc;ure in accord with the bas;c contraf"l

Under thes ccntract as nodlfled by the pgrtles, Palmer claircd®s
balance owing to it from Westech, Inc., of $48,714.17,  Possessler
of the building was given to Westech on about January 15 1977,
Following possgession Westech asserted certain claims and offse:
against the balance of its account to Palmer. On February 15, %
under the contract axbitration clause, Westech submitted 1tsdql
for arbitration before the American Arbitration Association. =
erumnra“*Oﬂ cf disputes as specified by Westech in its demand
arbitration wsas: . SR Loe - l

(r
at

"1,' Delay in performance of contract

fo

"y Breach of contract, fallure to perform contract oncx'q"
October 1, 1976 Do . .

"3, Failuvre to perform the work in a good and workmanlike ’
manner free frem faults and defects as the same pertains to th
sliding doors which are an integral part of the contract.”

Westech's "CLAIM OR RELIEF SOUGHT" was
"1, Dbamages for costs, expenses and lost profits rcsﬁltiﬂ-’il

from failure to perform work on or before October 1, 1976, in
amount of $150,000.00, I \ - .
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Palzmer Steel Structures, Plaintiff and Appellant, v. -
Westech, Inc., Deferdants and Respondents ‘ i
35 St. Rep. 1354

R (S T
o F200 Damageg because of failure to adequately and properly
ccrrect doors on the hangar fa0111ty in tha amount of $50,000.00.
;oo 3. he rlght to thhhold the amount due under the contract to
cfiset Cﬁmagea. S S PO T = P

.. "4. . For filing fees:__" [

"5. For arbitration fees. . oo

"6. To reserve tbe right to add other items afier the initial
conference." S

.- B . L 1 .o ~ - -

. Palmer promptly gave notice that it did not consent to and
refused submissilon of the matter to arbitraticn. On April 4, 1977
the Azerican Arbitration Association gave notice to Palmer that

unless stayed by court order before 2pxil 11, 1977, the matter would

be Ceezed submitted. On April 6, 1977, Palmer filed an action in
District Court seeking to recover the $48,714.17 balance owing
mcexr the construction contract and also asking for an injunction
FcaLnsb subwwttal of hestecn s coun;elc1alm to urbLLraLlOﬂ

- . -

e The Distrlct Court, Cascade County, 1ssued an order to show
'se ancd a temporary restraining order. The case was then trans-—
‘erred to the District Court, Yellowstone County. The District
-ourt in Yellowstone County on June 2, 1377, ordered that the
lemporary restraining order against Westech's arbitration pro-
eecings be set aside. Since the filing of the instant appeal
‘estech has filed in District Court a counterclaim against Palmer
serting the same claims, alleged delay in performing the con-
t;xﬁ:, allegea defective and faulty construction based upon the
lternate theories of breach of contract, negligence, strict
Ifbili y and breaches of the warranties of fitness and merchant~
1lity. cL N TR I e

1
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 Palmer presents two issues for review:

7
+

"1l.- Is the arbitration pro vision in the parties! con“"act
enforceachble? N I AU AT P I v

= ,‘._l,,_,..» s . . - ’

-
]
.
’
L}
t
,
€ i
‘ .
s
I,
oo
’
»

M St e
.

2. Is Palmer entltled Lo lnjunculve rellef?

e - -. 7 Tk

'Se ction 13 806 "R. C.H. 1947, promdc, L

Bvery stlpulatlon oxr CondlLlOﬂ in a contract by \hlch any
ty thereto is restricted from ernforcing his rights under the
act, by the usual procecedinge in the ozdlnary tribunals

iich limits the time hlthln whlfh ‘he may thus enforce hls
lnt , 1s voaid. o RPN .

[T . . e St ot
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'his court has long lntcrplctcd section 13 806 R.C.H. 1947, to
-




‘mean that a contract may require future disputes as to value .

G
‘consent of all part
- up to the time an arbitration award is entered in the District

“ Court. Section 33-201-3, R.C.M. 1947. Here the parties are not
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Palmer Steel Structures, Plaintiff and Appellant, v,
Westech, Inc., Pefendants and Respondents:- . ° . ...
35 St. Rep. 1354 . PR S
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quantity to be submitted to arbitration. Wortman v. Montapna Cor
Ry. Co. (1839), 22 Moat. 266, 279, 56 P. 316; School District va .
v. Globe & Republic Ins. Co. (1965), 146 Mont. 208, 213, 404 pnzl’
889. Hcwever, contract provisions which require parties to su;"?.
future disputes as to questions of law are void under the statyse,
Green v, Wolff (1562), 140 Mont. 413, 372 P.2d 427; State ex re:
Czve Ccnstructicn Coc, v. District Court (1967), 150 lont, 18, 41@
P.2d 634. Here, the contract provision provided that "All Claiég
cg arising out of this Contract or the breach thereof

shall be decided by arbitration * * *_" : .

*y
sa l,

ims or disputes”" submitted by Westech may be paraphra
aliner breach its contract by failing to complete its
toker 1, 19767 Was Palmer negligent in its workmanship
t

\ a ¢l
as: Did P

work by Cc

and inspection of the building? Did Palmexr breach its warrantics
of merchantability and fitness in erecting the building? All o¢
these questions are issues of law or mixed issues of law and fac:.
testech may not require Palmer to submit such questions to arbi-
tration without its consent. . .. - - . S Do

Montana has provisions for submission of existing disputcs
! le 93, Chap. 201, Sections 93-201-1 through
uch submission rust be voluntary, requiring
ties. Apparently such consent may be revoked

B

proceeding undex statutory authority. This is a common law agrce-
ment for arbitration, which 1s unenforceable (6 C.J.S. Arbitraticn
Sec. 2, pp. 1589, 162) when the agreement is to arbitrate all diz-
putes that may there..ter arise. State ex rel. Cave Constructicsh
Co. v. District Court, supra. Without the consent of Palmer Stee.
Structures, therefore, the arbitrators have no authority to act
(6 C.J.3. Arbitration Sec. 72, pp. 286, 287) and any action taxren
by them wilthocut such consent is a mere nullity. In that circun-
stance the court may stay further proceedings in arbitration:

" ok % * So it may be prcper to stay arbitration where therc it
w0 valid contract ©o arbitrate * ¥ * Jor/ when the contract s
unenforceable * * * " § C.J.S. Arbitration Scc. 45, p. 247.7

Nonetheless Westech contends the District Court did not err i%
setting aside its injunction order against arbitration, It arg“®!
"No harm can be done by allewing Westech to arbitrate its clais
The court must decide which, if any, findings made by the arbi-
trators: will be enforced." Westech 1s arguing that some issucs
may be decided under arbitration and submitted to the District
Court, even vnder the otherwise unenforceable arbitration claudf:
It fyvrther argues that arbitration is not a judicial proceediﬂq
and wi.. not cauge irreparable injury to Palmer,

¢
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It 1s clear that if arbitration is permitted as to any issues,
Palmer will have to elect whether to participate in the arbitra-
tion process, on pain of having issues decided by the arbitrators
without opposition, since the arbitrators' decisions will later
be presented to the District Court for adoption. It seems that
the proposal to conitinue in arbitration goes to the very heart
of what section 13-806, R.C.M. 1%47, declares to be invidious, for
Palmer would be "restricted from enforcing his rights under the
contract, by the usual proceedings in the ordlngry tribunals, "

As we have noted, anything done by the arbitrators now iz a nullity,
unenforceable, and the proposal to con leuo in arbitration is in
effect a request for a useless procedure.

While arbitration, in itself, is not a judicial proceeding, it
cannot produce an enforceable result without further judicial
action. 6 C.J.S. Arbitration Sec. 3, p. 164. In this case, the
rules of the arbitration body provide that the parties are pre-
sumed to have consented that judgment upon the award rendevred by
the arbitrators may be entered in any federal or state court of
jurisdiction. : ‘

Therefore, 1f further proceedings in arbitration are allowed,
or not enjoined, Palmer faces a recal threat of irreparable injury.
Allow1ng rhe arbitrators to make cecisions might have the effect
of rendering the District Court's judgment ineffective (section 93-
4204 (3), R.C.M. 1947), with additional costs to the parties and
a multiplicity of proceedings, judicial or otherwise.

* 8ince the arbitrators are not before the District Court to make
a stay of arbitration proceedings effective, it is proper that the
District Court reinstate its order enjoining and restraining
Westech from taking or attempting to take any further steps pur-
.porting to arbitrate or determine the issues between the parties
outsmde the District Court , . o - -

The cause is remanded w1th the instruction that the District
Court grant an injunctive orderx agalwst Westech in accord Wlth
thls Oplﬂl@ﬂ. : : . _

————————



;ﬂiil it must r05pectfully dissent from the opinion of my colleagues

. Hon. H. William Coder, Dlstrlct Judge sxttlng for ChJef Justlce
Haswell, dissenting:

- PLEASE INSERT THIS PAGE 1358A & B after PAGE 1358
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Inltlally, from a factual standpoint, there is nothing re-
markable regarding the circumstances out of which this cas

_.arices and our principal coansideration, thercfore, is the exist~

ing state of the case law in Montana, and whether those expres-
sions serve to implement the intent and philosophy of Montana's '

-Statutory Arbitration provisions and thus give vitality to the
.-concept that parties may contractually agree to submit their dis—-l

putes to arbitrxators for resolution and thus, possibly avoid the

. expensive and time- consumlng rou;n of lltﬂgatlon through thp

Tne majority, in its opinion denylng Westech its rlc_mt to en- l
- force its arbitration clause expressly set forth in its contract
... with Palmer, relies principally and primarily on sec. 13-806, R. l

C.M. 13947, and the Wortman case and its progeny, with little more
than a passing reference to the arbitration procedurcs expressly

;t~prOVlded by secs. 93-201-1 et. seg. (R.C.M. 1947).

Sy Y

in this case the parties negotiated a contract and each gave

‘consideration for the other's promise to submit all disputes to
-\.arbitration. This does not violate the provisions of sec. 13-806

as a part of the Montana provisions for arbitration (Title 93,

L:,:Chapter 201) requires all cases to go to the D¢strlct Court befor
Jﬂ_an order 1s blndlng on tne partles.

. -t : . s
- 2 HENR TN T
B i S O A R

The Majorlty state that the decision of the arbitrators "will "

~ later be presented to the District Court for adoptim!, however,
-the proceedings in the District Court are required to be no more

than a mere rubber stamp of the arbitrators' decision. Sec.
93-201-7(3) provides that the District Court may vacate an award l
if the arbitrators exceeded their power. This could include any
award which is made upon an erroneous determination of a ques-~

tion of law. .

It has been recognized by this Court in an opinion by Justice
William 7. Pigott that the provisions of sec. 13-806 are not
sensible.

"The common-law doctrine that a provision in an ordinary con-
tract requiring all differences bectween the parties touching
theilr rights and liabilities thercunder to be submitted to arbi-
ters, whose decision or award shall be conclusive and final,
will not be ' allowed to bar the litigation of such differcnces
in the Courts of the land, is an anomaly, and inconsistent with

.the right to freely contract; and if it werec not so firmly and '

well-nigh universally established, we apprehend that it would
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/ BENCH MEMORANDUM

No. 14005

Palmer S teel Structures Justice Gene B. Daly
| v. (Steve Roberts)

Wes tech, Inc., Charles V. May 2, 1978

2:30 P.M.
McClaren and Alfred W. Boyer, Jr.

I. FACTS AND PROCEDURE: Appellant Palmer.Steel Structures
contracted to construct a metal airplaﬁe hanger building for
respondent Westech, Iné. Article XV of the parties' contract
provided that:

"* * % 3]]1 claims or disputes arising out of

this contract or the breach thereof shall be

decided by arbitration in accordance with the

Construction Industry Rules of the American

Arbitration Association then obtaining unless the

parties mutually agree otherwise * * * *

Appellant comménced construction on June 17, 1976. By Séptember

17, 1976, approximately 90% of the construction was complete;

to safeguard the structure over the weekend, appellant's employees
installed braces and a rope anchor. The next day, September 8, 1976,
a strong wind caused the structure to collapse.

Respondent Westech, Inc.'s builders' insurance paid for
appellant's removal of debris; material replacement and recon-
struction of the collapsed structure to its status at the time
of the loss. Appellant thereafter substantially completed the
structure in accord with the basic contract.

ﬁnder the contract, as modified by the parties, there
remained owing from respondent to appellant the principal balance
of $48,714.17. Poésession of the building was given to respondent
Wesggh‘on about January 15, 1977. Following possession, Westech
asserted certain claims and offsets against the balance of its
account to appellant. On Eebruary 15, 1977, pursuant to the
contract arbitration clause, Westech submitted its demand for
arbitration before the American Arbitration Association. The nature
of the dispute, as specified by Westech in its demand for arbitration

was:



1. Delay in performance of contract.

2. Breach of contract, failure to perform contract on

or before COctober 1, 1976.

i
3. Fallure to perform the work in a good and workmanlike l
manner free from faults and defects as the same pertains to the slll
doors which are an integral part of the contract.

Westech's "Claim or Relief Sought" was: I

1. Damages for costs, expenses and lost profits resulting
from failure to perform work on or before October 1, 1976, in the
amount of:$150,000.00.

2. Damages because of failure to adequately and properly

correct doors on the hanger facility in the amount of $50,000,00.

3. The right to withhold the amount due under the contracq

to offset damages.
4. For filing fees.

5. For arbit’ration fees.

conference.

i
6. To reserve the right to add other items after the 1n1t1€l
Appellant promptly gave notice that it did not consent to I
and refused submission of the matter to arbitration. On April {4, ll
the American Arb;itration Association gave notice to appellant that,
unless stayed by court order before April 11, 1977, the matter woulc.
be deemed submitted. On April 6, 1977, appellant filed an action
in District Court seeking to recover the $48,714.17 balance owing ‘

under the construction contract, and also asking for an injunction '

against submittal of Westech's counterclaim to arbitration.

The District Court, Cascade County, issued an order to show'
cause and a temporary restraining order. The case was then '
t ransferred to the District Court, Yellowstone County. The

Court, on June 2, 1977, ordered that the temporary restraining ' l

order against Westech's arbitration proceedings be set aside.
Since filing this appeal, Westech has filed a district court 4 l

counterclaim against appellant asserting the same claims, alleged ﬂ

delay in performing the contract, and alleged defective and
faulty construction, based upon the alternate theories of breach '
of contract, negligence, strict liability and breaches of the

warranties of fitness and megchantability. ‘



II. ISSUES: 1. Was the arbitration provisiong in the
parties' contract void and unenforceable?

2. Was appellant entitled to injunctive relief?

I11. ARGUMENTS OF COUNSEL:

a. Appellant --Section 13-806, R.C.M. 1947, guarantées part
access to the courts to resolve contract disputes and trya¥idaxre8xs
invalidates contract provisions which require the parties to the
contract to submit to arbitration all future contract disputes.

The contract may require disputes as to value or quantity to be sub-
mitted to arbitration. Contract provisions which require the
parties to submit future disputes as to questions of law, however,
are void. State ex rel. Cave Construction Co. v. District Court,
150 Mont. 18, 430 P.2d 634. The contract provision in this

case provided that "All claims or disputes arising out of this
contract or the breach thereof shall be decided by arbitration * *
The "claims or disputes” submitted by Westech involved matters

of law: "Did Palmer breach its contract * * *", "Was Palmer neglic
* x *" "Ts Palmer liable to Westech under strict liability?",

Did Palmer breach its warranty of merchantability and fitness?"

Nor does this case involve an exception to the prohibition§
against clauses which require arbitration of future diéputes. Thej
issues that Westech has asked the arbitrator to resolve are issue
of ultimate liability since Westech asked for specific dollar
amounts as damages, offsets and fees. The arbitration clause is
not lihited to a specific area, but purports to require arbitrati
of "all claims or disputes". Nor, finally, is that a case "where
arbitration has been entered into." Palmer has at all times refu
to enter into arbitration.

An injunction should be issued here because the cost and
expenditure of time involved in the unenforceable arbitration
proceedings produces a great and irreparable injury to appellant
and will not avoid litigation, the real purpose of arbitration,

because all of the questions purportedly resolved by the
arbitration award would have to be fully resolved again in the

District Court.




i
b. Respondent --- Westech, Inc. may take advantage ‘
of the arbitration clause . BAppellant agreed in the contract '
to submit any disputes to arbitration. The decision of the
arbitrator is not self-enforcing, but requires a court order l
declaring it to be a judgment of the court. The court, therefore,
may judicially review the arbitrator's decision and is not ousted oll
its jurisdiction.

In Wortman v. Montana Central Ry., (1883), 22 Mont. 266,
56 P. 316, this Court held that a contractual agreement to submit
any future contract disputes to arbitration was void as to the

submission of questions of law, but valid as to questions of fact. I
The court noted that insofar as it required the examining engineer 1'

de termine whether the contract specifications had been complied wjth

it was valid. Similar questions are raised by Westech's request

for arbitration, such as: the reason for the collapse of the
building; whether -there was adequate bracing; whether or not the I
work was performed in accordance with the contract specifications;l
the amount of damages sustained by Westech, etc.

The policy of the law favors settlement of disputes by l
arbitration. Lee v. Providence Washington, Ins. Co., (1928). I
82 Mont. 264, 266 P, 640. Here, appellant is receiving its right to
present this claim to the courts. Westech should be allowed to

take advantage of its right under the contract to submit disputes

to arbitration.
The District Court did not err in setting aside the
preliminary injunction. No harm can be done to appellant by

allowing Westech to arbitrate its claim. The court must decide

enforced.

IV. ANALYSIS: Section 13-806, R.C.M. 1947, prohibits
only agreements to finally arbitrate all future questlons of law,
and not agreements to arbitrate future questions of fact or
valuation. Wortman v. Montana Centrél Ry. (1899), 22 Mont.

56 P. 316, cited in School Dist. No. 1 v. Globe &

which, if any, findings made by the arbitrators will be '



Republic Ins. Co., 146 Mont. 208, 213, 404 P.2d 889 (1965).
All questions of fact, therefore, under the rule of Wortman, may be
submitted to the arbitrators.

Mindful of the oft-stated policy in Montana that
"[t]lhe settlement of disputes by arbitration is favored, and
- every reasonable intendment will be indulged to give effect to
arbitration proceedings," McIntosh v. Hartford Fire Ins. Co., (1938)
106 Mont. 434, 439, 78 P.2d 82, +%he entire dispute should go to
arbitration pursuant to the parties's contractual agreement.
Section 13-806, R.C.M. 1947, prohibits only those arbitration agreemen
which make arbitration a condition precedent to litigation,Cacic
v. Slovenska Narodna Podporna Jednota, (1936), 102 Mont. 438, 441,442,
59 P.2d 910, or which make the arbitration decision final without
a right of appeal to the courts. Wortman, supra.

Thus, in Green v. Wolff,”133%fbat. 413, 372 .24 427,
this Court declared void an arbitration clause which required
that the decision bf the arbitrator as to all future disputes sub-
mitted to arbitration "shall be accepted by both parties." 1In
this case, Westech, by submitting the controversy to arbitration,
is in no way restricting appellant's access to the courts and
is not barring the litigation of any controversy. The contract
does not bind the parties to follow the arbitration decision
without appeal to the courts. Rather, any arbitration decision
must be enforced by the court wherein appellant will have recourse
to all its legal rights and defenses.

Both Westeizh and appellant agreed intheir contract to
submit contract disputes to arbitration by the American Arbitration
Association (A.A.A.) apparently under the belief that the A.A.A.
has experts who could act as factfinders to help to ascertain
very technical questions relating to a specific area of structural
engineering. Section 13-806 is not violated by the agreement, ¥ |
and appellant should be required to abide by its contract

obligations. The decision of the District Court should be affirmed.
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PALMER STEEL STRUCTURES, a cor-
poration, Plaintiff and Appellant,

- v

WESTECH, INC., a corporation, Charles
V. McClaren and Alfred W. Boyer, Jr,,
Defendants and Respondents.

No. 14005.
Supreme Court of Montana.

Submitted May 2, 1978.
Decided Sept. 13, 1978.

Construction company appealed from
order of Thirteenth District Court, Yellow-
stone County, Robert Wilson, J., setting
aside and refusing to reinstate a temporary
restraining order which enjoined corpora-
tion from proceeding with arbitration of
contractual dispute. The Supreme Court,
Daly, J., held that: (1) contract provision
requiring all claims and disputes arising out
of contract to be decided by arbitration was
not enforceable by corporation against con-
struction company, without its consent,
where dispute involved issues of law or
mixed issues of law and fact, and (2) where
agreement to arbitrate was unenforceable
and where arbitrators were not before
court to make stay of arbitration proceed-
ings effective, it would be proper for trial
court to grant an injunetive order prohibit-
ing parties seeking to submit dispute to
arbitration from attempting to take any
further steps purporting to arbitrate or de-
termine issues between parties outside of
trial court.

Remanded with instructions to District
Court.

Harold W. Coder, Ir., J., filed dissent-
ing opinion.

1. Contracts ¢=127(2)

Under statute declaring void any stipu-
lation or condition in contract restricting
enforcement of contract rights in ordinary
tribunals, contract may require future dis-
putes as to value or quantity to be sub-
mitted to arbitration, however, contract

584 PACIFIg  EPORTER, 2d SERIES (

provisions which require parties to submit
future disputes as to questions of law are
void. R.C.M.1947, § 13--806.

2. Contracts e=127(2)

Contract provision requiring all claims
and disputes arising out of contract to be
decided by arbitration was not enforceable
by corporation against construction compa-
ny, without its consent, where dispute in-
volved issues of law or mixed issues of law
and fact.

3. Arbitration &235

Since contract provision requiring cor-
poration and construction company to sub-
mit all disputes to arbitration was unen-
forccable, action taken by arbitrators was
nullity and court had power to enjoin fur-
ther proceedings in arbitration, despite con-
tention that no irreparable injury would
result from allowing arhitration to proceed.
R.C.M.1947, § 13 806.

4, Arbitration =80 _
While arbitration, in itself, is not judi-

cial proceeding, it cannot produce enforce-

able result without further judicial action.

5. Arbitration €235

Where agreement to arbitrate was un-
enforceable and where arbitrators were not
before court to make stay of arbitration
proceedings effective, it would be proper
for trial court to grant an injunctive order
prohibiting parties secking to submit dis-
pute to arbitration from attempting to take
any further steps purporting to arbitrate or
determine issues between parties outside of
trial court.

Anderson, Symmes, Brown, Gerbase, Ce-
bull & Jones, Billings, Rockwood Brown
(argued), Billings, for plaintiff and appel-
lant.

Moulton, Bellingham, Longo & Mather,
Billings, Ward Swanser (argued), Billings,
for defendants and respondents.
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DALY, Justice:

Plaintiff Palmer Steel Structures (Palm-
er) appeals from orders of the District
Court, Yellowstone County, setting aside
and rcfusing to reinstate a temporary re-
straining order which enjoined defendant
Westech, Ine. (Westech) from proceeding
with arbitration. Palmer Steel Structures
contracted to construct a metal airplane
hanger building for Westech, Inc. Article
15 of the parties’ contract provided that:

“All claims or disputes arising out of this

Contract or the breach thereof shall be
* dceeided by arbitration in accordance with

the Construction Industry Arbitration

Rules of the American Arbitration Asso-

ciation then obtaining unless the parties

mutually agree otherwise. * ¢ *”

Palmer commenced construction on June
17, 1976. , By Friday, September 17, 1976,
approximately 90% of the construction was
complete. To safeguard the structure over
the weekend, Palmer’s employees installed
braces and a rope anchor. The next day,
September 8, 1976, a strong wind caused
the structure to collapse.

Westech'’s builders’ insurance paid for re-
moval of debris, material replacement and
reconstruction of the collapsed structure to
its status at the time of the loss. Palmer
thereafter substantially completed the
structure in accord with the basic contract.

Under the contract as modified by the
parties, Palmer claimed 2 balance owing to
it from Westech, Inc. of $48,714.17. Posses-
sion of the building was given to Westech
on about January 15, 1977. Following pos-
session Westech asserted certain claims and
offsets against the balance of its account to
Palmer. On February 15, 1977, under the
contract arbitration clause, Westech sub-
mitted its demand for arbitration before
the American Arbitration Association. The
enumeration of disputeés as specified by
Westech in'its demand for arbitration was:

“l. Delay in performance of contract
- “2. Breach of contract, failure to per-

form contract on or before October 1,

1976

“3. Failure to perform the work in a

good and workmanlike manner free from

e T

faults and defects as the same pertains to

the sliding doors which are an integral

part of the contract.”

Westech’'s “CLAIM  OR
SOUGHT” was:

“1. Damages for costs, expenses and lost

profits resulting from failure to perform

work on or before October 1, 1976, in the

amount of $150,000.00.

“2. Damages because of failure to ade-

quately and properly correct doors on the

hanger facility in the amount of $50,-

000.00.

“3. The right to withhold the amount

due under the contract to offset damages.

“4. For filing fees.

“5. For arbitration fees.

“6. To reserve the right to add other

items after the initial conference.”

Palmer promptly gave notice that it did

not consent to and refused submission of -

the matter to arbitration. On April 4, 1977,
the Amecrican Arbitration Association gave
notice to Palmer that unless stayed by court
order before April ‘11, 1977, the matter
would be deemed submitted. On April 6,
1977, Palmer filed an action in District

Court seeking to recover the $48,714.17 bal-

ance owing under the construction contract
and also asking for an injunction against
submittal of Westech’s counterclaim to ar-
bitration.

The District Court, Cascade County, is-
sued an order to show cause and a tempo-
rary restraining order. The case was then
transferred to the District Court, Yellow-
stone County. The District Court in Yel-
lowstone County on June 2, 1977, ordered
that the temporary restraining order
against Westech's arbitration proceedings
be set aside. Since the filing of the instant
appeal Westech has filed in District Court a
counterclaim against Palmer asserting the
same claims, alleged delay in performing

the contract, alleged defective and faulty -

construction based upon the alternate theo-
ries of breach of contract, negligence, strict
liability and breaches of the warranties of
fitness and merchantability,

Palmer presents two issues for review:

P T T e TRy J e IR ohT NSV RS T P ETLC TP
o O g e 150 5D

RELIEF

\_"m o

ot

31
K4

e s AT

Ly

s TR e e, . RN G

——

B ek s

1

e




154 Mont.

1. Is the arbitration provision in the par-
ties' contract unenforceable?

2. Is Palmer entitled to injunctive re-
lief?
Secetion 13-806, R.C.M.1947, provides:
“Every stipulation or condition in a
contract by which any party thereto is
restricted {rom enforcing his rights under
the contract, by the usual proceedings in
the ordinary tribunals, or which limits the
time within which he may thus enforce
his rights, is void.”

{1,2] This Court has long interpreted
section 13-806, R.C.M.1947, to mean that a
contract may require future disputes as to
value or quantity to be submitted to arbi-
tration. Wortman v. Montana Central Ry.
Co. (1899), 22 Mont. 266, 279, 56 P. 316,
School District No. 1 v. Globe & Republic
Ins. Co., (1965), 146 Mont. 208, 213, 404 P.2d
889. However, contract provisions which
require parties to submit future disputes as
to questions of law are void under the stat-
ute. Green v. Wolff, (1962), 140 Mont. 413,
372 P.2d 427; State ex rel. Cave Construc-
tion Co. v. District Court, (1967), 150 Mont.
18, 430 P.2d 624. Here, the contract provi-
sion provided that “All claims or disputes
arising out of this Contract or the breach
thereof shall be decided by arbitration

The “claims or disputes” submitted by
Westech may be paraphrased as: Did Paln-
er breach its contract by failing to complete
its work by October 1, 19767 Was Palmer
negligent in its workmanship and inspection
of the building? Did Palmer breach its
warranties of merchantability and fitness in
erccting the building? All of these ques-
tions are issues of law or mixed issues of
law and fact. Westech may not require
Palmer to submit such questions to arbitra-
tion without its consent.

{31 Montana has code provisions for sub-
mission of existing disputes to arbitration
(Title 93, Chap. 201, Sections 93-201-1
through 93-201-10), but such submission
must be voluntary, requiring consent of all
parties. Apparently such consent may be
revoked up to the time an arbitration

{ ’
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award is entered in the District Court. Sec-
tion 93-201-3, R.CM.1947. Here the par-
ties are not procecding under statutory au-
thority. This is a common law agreement
for arbitration, which is unenforceable, (6
C.J.S. Arbitration § 2, pp. 159, 162), when
the agreement is to arbitrate all disputes
that may thereafter arise. State ex rel
Cave Construction Co. v. District Court, su-
pra. Without the consent of Palmer Steel
Structures, thercfore, the arbitrators have
no authority to act (6 C.J.S. Arbitration
§ 72, pp. 286, 287) and any action taken by
them without such consent is a mere nulli-
ty. In that circumstance the court may
stay further proceedings in arbitration:
e * * So it may be proper to stay
arbitration where there is no valid con-
tract to arbitrate * * * [or] where
the contract is unenforceable * * °”
6 C.J.S. Arbitration § 45, p. 247.

Nonetheless Westech contends the Dis-
trict Court did not err in setting aside its
injunction order against arbitration. It ar-
gues “No harm can be done by allowing
Westech to arbitrate its claim. The court
must decide which, if any, findings made by
the arbitrators will be enforced.” Westech
is arguing that some issues may be decided
under arbitration and submitted to the Dis-
trict Court, even under the otherwise unen-
forceable arbitration clause. It further ar-
gues that arbitration is not a judicial pro-
ceeding and will not cause irreparable inju-
ry to Palmer.

It is clear that if arbitration is permitted
as 1o any issues, Palmer will have to elect
whether to participate in the arbitration
process, an pain of having issues decided by
the arbitrators without opposition, since the
arbitrators’ decisions will later be presented
to the District Court for adoption. It seems
that the proposal to continue in arbitration
goes to the very heart of what section 13-
806, R.C.M.1947, declares to be invidious,
for Palmer would be “restricted from en-
forcing his rights under the contract, by the
usual proceedings in the ordinary tribu-
nals”. As we have noted, anything done by
the arbitrators now is a nullity, unenforcea-
ble, and the proposal to continue in arbitra-
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tion is in effeet a request for a useless
procedure.

[4] While arbitration, in itself, is not a
judicial proceeding, it cannot produce an
enforceable result without further judicial
‘action. 6 C.J.S. Arbitration § 3, p. 164. In
this case, the rules of the arbitration body
provide that the parties are presumed to
have consented that judgment upon the
award rendered by the arbitrators may be
entered in any federal or state court of
jurisdiction.

Therefore, if further proccedings in arbi-
tration are allowed, or not enjoined, Palmer
faces a real threat of irreparable injury.
Allowing the arbitrators to make decisions
might have the effect of rendering the Dis-
trict Court's judgment ineffective (section
93-4204(3), R.C.M.1947), with additional
costs to the parties and a multiplicity of
proceedings, judicial or otherwise.

[5] Since the arbitrators are not before
the District Court to make a stay of arbi-
tration procecedings effective, it is proper
that the District Court reinstate its order
enjoining and restraining Westech from
taking or attempting to take any further
steps purporting to arbitrate or determine
the issues between the parties outside of
the District Court.

The cause is remanded with the instruc-
tion that the District Court grant an injune-
tive order against Westech in accord with
this Opinion.

SHEA, HARRISON and SHEEHY, JJ,,

concur:

H. WILLIAM CODER, District Judge,*
dissenting.

I must respectfully dissent from the opin-
ion of my colleagues.

Initially, from a factual standpoint, there
is nothing remarkable regarding the cir-
cumstances out of which this case arises
and our principal consideration, therefore, is
the existing state of the case law in Mon-
tana, and whether those expressions serve
to implement the intent and philosophy of

Montana's Statutory Arbitration provisions
and thus give vitality to the concept that
parties may contractually agree to submit
their disputes to arbitraters for resolution
and thus, possibly avoid the expensive and
time-consuming route of litigation through
the Courts.

The majority, in its opinion denying Wes-
tech its right to enforce its arbitration
clause expressly set forth in its contract
with Palmer, relies principally and primari-
ly on § 13-806 (R.C.M.1947) and the Wort-
man case and its progeny, with little more
than a passing reference to the arbitration
procedures expressly provided by §§ 93—
201-1 et seq., (R.C.M.1947).

In this case the parties negotiated a con-
tract and each gave consideration for the
others promise to submit all disputes to
arbitration. This does not violate the provi-
sions of § 13-806 as a part of the Montana
provisions for arbitration (Title 93, Chapter
201) requires all cases to go to the District
Court before an order is binding on the
parties.

The Majority state that the decision of
the arbitrators “will later be presented to
the District Court for adoption”, however,
the proceedings in the District Court are
required to be more than 2 mere rubber
stamp of the arbitrators decision. § 93-
201-7(3) provides that the District Court
may vacate an award if the arbitrators
exceeded their power. This should include
any award which is made upon an errone-
ous determination of a question of law.

It has been recognized by this Court in an
opinion by Justice William T. Pigott that
the provisions of § 13-806 are not sensible.

The common-law doctrine that a provi-

sion in a ordinary contract requiring all

differences between the parties touching
their rights and liabilities there under to
be submitted to arbiters, whose decision
or award shall be conclusive and final,
will not be allowed to bar the litigation of
such differences in the courts of the land,
is an anomaly, and inconsistent with the
right to freely contract; and if it were

* Sitting for HASWELL, C. 1.
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not so firmly and well-nigh universally
established, we apprehend that it would
be overturned, as resting on no solid
foundation of reason. Cotter v. A. O. U.
W., 23 Mont. 82, 89, 57 P. 650, 652 (1899).

It should be noted that this common law
rule upon which § 13-806 is based, was
developed in a time where the Courts were
paid by the parties for cach case and to
allow such arbitration was to cut the judges
pay. This is no longer the case, and fur-
ther, there is not a court in this country
which, does not have more work than it
adequately can handle.

Most law suits tried in the Courts today,
involve such technically complex areas that
judges must spend an extraordinary
amount of time educating themselves in the
innumerable technical areas thal present
themselves in Court. [t seems that these
disputes could be much more efficiently
handled by arbitration where the arbitra-
tors are already experts in the technical
areas involved in the dispute before them.
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Foliowing the decision by experis in the
field the disputes can then be taken to
Court to insure that the law involved in the
dispute has been correctly applied.

Mr. Justice Holmes made a comment -

which should have been applied by this

Court in Cotter in 1899 and which is even

more applicable today:
It is revolling to have no better reason
for a rule of law than that it was laid
down in the time of Henry IV, It is still
more revolting if the grounds upon which
it was laid down have vanished long since
and the rule simply persists from blind
imitation of the past. (Collected Legal
Papers, Oliver Wendell Holmes, page
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Bakery Workers
State of Montana
Expires: 6/30/79

BASIC BAKERY AGREEMENT

1977 - 1979

EDDY BAKERIES COMPANY, Division of General Host Corporation, herein
EMPLOYER, and Montana State Bakers Conference, representing Local Unions #91, #154
and #466, affiliated with the Bakery and Confectionery Worker International Union of

America, AFL-CIO, herein UNION, have agreed as follows:

1. SCOPE:
A) The terms of this agreement shall apply as follows:

1) Geographically, this agreement shall be limited
to the particular plants of the Employer designated
as signatory hereto.

2) As concerns personnel, this agreement shall be
limited in application to the employees of the Employer
described in each of the various supplements attached
hereto, and represented by one of the local unions
which are parties hereto either individually or

through the Montana State Baker's Conference acting

as their agent.

B) 1) Supervisors, as defined by the Labor Management
Relations Act of 1947, as amended, are exempt from
the terms herecf.

2) Supervisors shall not, on a regular basis perform
work normally performed by an employee in the Employers
plant but shall not be construed to prohibit supervisors
from performing experimental work, work during emergency
situations, nor work which is negligible in amount which
under the circumstances, it would be unreasonable to
assign to an employee otherwise covered by this agree-
ment.

C) The terms hereof are intended to cover only minimums in
wages, hours, working conditions and other employee benefits. Employer may place
superior wages, hours, working conditions and other employee benefits in effect and
may reduce the same to the minimums herein prescribed, without the consent of Union.
Provided, however, that for a period of ninety (90) days after the execution of this
agreement, Employer agrees to refrain from reducing the hourly wages of above-scale
employees.

D) The Employer retains all rights not surrendered herein, to
manage, control, operate or regulate his business and his work force.

E) The negotiation and execution of this master agreement shall
in no manner alter the composition of or change the appropriateness of the local
bargaining units heretofore established and covered by the various supplemental
agreements appended hereto.

F) This contract, complete with supplements, comprises the full
agreement between the parties hereto as to the matters herein contained. No pre~
existing, concurrent or subsequent agreement shall be effective to alter or modify
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any of the tefms, covenants, or conditions herein contained unless such alterations
or modifications shall be between the Union and the Employer and in writing.

& o

G) During the term of this agreement and any extensions hereor,
no collective bargaining shall be had upon any matter covered by this agreement or
upon any matter which has been raised and disposed of during the course of the
collective bargaining which resulted in the consummation of this agreement. This
clause shall not be construed to limit, impair or act as a waiver or estoppel of
Union's right to bargain collectively on changes contemplated or effected by Employ

which may modify the traditional operation of the basic terms and conditions herein
set forth.

2. HIRING OF EMPLOYEES - DISCRIMINATION:

A) The various local unions bound to this agreement by Montan
State Baker's Conference agree, if requested by Employer to supply available person
for employment in those types of work in those supplements attached hereto.

B) Neither the Employer not the Union will discriminate again

any applicant for employment by reason of age, sex, race, creed, color, religion or
national origin.

o e G sw un

C) Employer shall have the right to interview potential
employees, union or non-union, without obligation, shall have entire freedom of
selectivity, may reject employees after trial, and may discharge employees for '
cause. On request of Union,Ewmployer agrees to give reasons for discharge in wiiting®@

D) In the hiring of employees, Employer agrees not to discr
inate against Union members. During the course of employment, Employer agrees not

to discriminate against Union, or any member thereof, for lawful Union activity.
Union agrees not to discriminate against:

»

1) Employer.

2) .Employees not performing any of the types of work set out
in those supplements attached hereto.

3) Employees performing any type of work set forth in those
supplements attached hereto, but who are not members of Union
because:

a) Thirty-one (31) days have not elapsed since the date
of their employment.

b) They have not been offered membership in Union on the
the same terms and conditions as all other members thereof.

c) They have been expelled or suspended from the Union fo-~
some reason other than non-payment of initiation fees or du

£ Employer agrees that each employee other than supervisors,
who performs work of the types set forth in those supplements attached hereto, and

who has been offered membership in Union on the same terms and conditions as all

other members of Union must accept membership therein within thirty-one (31) days

from the date of this agreement or the date of his employment, whichever last occurs
and wust thereafter remain a member of Union in good standing insofar as the payment‘
of uniform dues and initiation fees is concerned, or be discharged at the written

request of Union, a copy of which will be served by the Union on the employee involved.

F) Union will not discriminate against, and Union and its
members will not disparage, the goods, products or services of the Employer. Union
will not be held responsible for disparagement by its individual members. The Union’
label of the Bakery and Confectionery Workers International Union of America shall
be used on the mainline white lecaf wrapper in a place and size to be determined by
the Employer. The Union reserves the right to agitate for the Union label whether
the Employer uses the label or not.

G) When janitors are employed they shall do cleaning work on

— e P e
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H) Employer agrees to provide Union with notice of new hires,
demonstrating the name, address, classification, date of employment and rate of pay
of each new employee, within seven (7) days, provided, however, Union supplies
Employer with postage pre-paid cards for such purpose.

3. HOURS ~ GUARANTEES - OVERTIME - PREMIUMS:

A) The basic straight time work day shall be 7-1/2 hours; the
basic straight time work week shall be 37-1/2 hours. In weeks in which any of the
holidays designated in paragraph five (5) occur, the work week shall be four days for
a total of thirty (30) hours,

B) No split shifts shall be allowed.

C) FEwmployees will receive two ten (10) dminute rest periods in
each regular full work day. Such rest periods shall be taken as directed by Employer
shall not be sconer than one hour after the start of the morning and afternoon work
periods and shall be established as near the middle of the work periods as effecient
scheduling will permit. An additional ten (10) minute rest period shall be granted
after each fifty (50) minutes of overtime worked per shift. If the overtime is
scheduled, the first of such rest periods shall be granted prior to the commencement
of the overtime work,

D) A lunch period of thirty (30) minutes shall be allowed as
near as possible to the middle of an employee's shift: but in no event shall lunch
period be taken before three (3) hours from an employee's starting time or completed
after five and one-half (5-1/2) hours from an employee's starting time. Lunch
periods shall be started and completed within the twd and one-h4lf" (2-1/2) hour
spread described above. If an employee is required to start or finish his lunch
period beyond the spread above described, his lunch period shall be on company time.

E) Regular full-time employees who make themselves avallable
for work, and remain available for work shall be guaranteed a total of 37-1/2 hours
of work or pay per week, that it, five (5) non-consecutive days of work or five (5)
days pay per work week. This guarantee shall not be in additionm to, but shall in-
clude holiday pay. This provision shall not apply to probationary and part-time
employees and shall not apply to the first week of employment on re-hiring after
lay-offs or other absences from work; in such instances, the employee shall be
guaranteed the balance of the normal work week remaining after re-~hiring, recall
or return to work.

F) Employees, whether regular or part-time, who are called for
work or report for work at their usually designated fime or place (they not having
been instructed not to so report) and remain available for work, shall receive work
or pay equivalent to one-half (1/2) of a standard straight-time shift; employees who,
after completing one-half (1/2) shift, are returned for further work, and remain
available for work, shall receive work or pay equivalent to a full straight time
shift.

G) Employees, who are called back to work after completing a
full shift, and remain available for work, shall be guaranteed one-half (1/2) shift

of work or pay at one and one-half (1-1/2) times their basic or straight time hourly
rate,

N H) Work in excess of a work day or a work week as established
above shall be compensated for at one and one-half (1-1/2) times the employee's basic
or straight time hourly rate. Provided, however, that daily and weekly overtime rates
shall not be compounded but shall be offset; and, overtime, reporting pay, call back
and premium rates as provided for herein shall not be compounded -~ the higher of the
two applicable rates shall be paid. No employee will be discharged or disciplined
for a refusal to work overtime so long as there are qualified personnel on the job to

perform the work. When non-scheduled overtime is required, employees will be notified
as soon as possible before the end of the shift.

1) When an employee is directed to perform work in a classifi-
cation which bears an hourly rate of pay higher than that to which the employee is
normally assigned, such employee shall receive his normal rate of pay if the work in
the higher classification does not exceed one and one-half (1-1/2) hours. If work

-3 -
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in the higher classification exceeds 1-1/2 hours but does not exceed three (3) hours,'
such employee shall be paid at the higher rate for the time actually spent working in
the higher classification. 1If work in the higher classification exceeds three (3)

hours, such employee shall be compensated at the higher classification rate for th
entire shift. '

- J) Any employee in the bargaining unit who is assigned work
between the hours of 6:00 o'clock P.M. and 6:00 o’clock A.M., shall receive a pre-
mium of twenty cents (204) per hour, in addition to his/her regular rate for each
hour worked during such period.

4. WORKING RULES:

A) Only one (1) beginner may be employed in the beginner's
brackets for each five (5) full scale employees or fraction thereof.

B) Pay days shall be established by the Employer, but shall be '
at least semi-monthly.

C) No production worker shall be required to perform outside l
work.

D) All employees are urged to immediately report unsafe working
conditions to theilr plant safety committee.

E) Janitors or sanitors shall not perform work on the machines
or bench, except for the purpose of cleaning. '

as to give them well rounded experience and to qualify theuw as

full scale employees. After working continuously for 142 hnu

an employee shall be classified and paid at full scale for h.
classification.

2) A beginner is defined as a newly-hired employee without l
prior experience in the baking industry. Any employee having

prior experience in the baking industry, in the type of work or
classification for which he is hired, within twelve months immes
ately preceding his employment, shall be given credit for 507 of ‘
all hours worked, within such twelve month period and in such ’
classification, for placement in the beginner's wage brackets. '

) 1) Employer agrees to rotate all qualified beginnerﬁq
rs,

The employee shall have the burden of demonstrating his prior
experience.

G) The Union shall have the right to examine the time cards of
any employee whose pay is in dispute.

H) Contributions of employees to the Community Fund, Red Cross
and any other charitable organizations shall be made through the Union and not '
through the Employer.

reduction in work force, they shall be given five (5) days notice or five (5) days

1) When non-probationary employees are laid off by reason of a '
pay in lieu thereof.

J) When traveling type ovens are 1In operation, two (2) oven men.
shall be required when loading and unloading simultaneously.

K) Employees discharged shall, on request, be given the reasons'
for discharge in writing.

L) Part time employees are defined as those employees who are '
engaged to work irregularly or those who are engaged to work regularly, but who work
less than 126 hours per month. Part time employees, whether regular or itr~onla~-

shall participate in no guarantees, (other than reporting pay), whether daily or '
weekly , expressed in this agreement. After regular part time employees have passed

%
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6. VACATTIONS : |

A) Employees who have been employed for six (6) months without
being discharged or without quitting, shall, after the completion of their first full

year of employment, be enfitled to one (1) week's vacation leave and five (5) day's
vacation pay.

B) After two (2) years of continuous employment, employees
shall be entitled to two (2) week's vacation leave and ten (10) day's vacation pay.

C) 'After eight (8) years of continucus employment, employees
shall be entitled to three (3) week's vacation leave and fifteen (15) day's vacation
pay. The Employer may require the employee to split his vacation into periods of one
(1) and two (2) weeks. Effective 1 January, 1978, this bcnefit shall vest after five
(5) years of continuous employment.

_ D) After seventeen (17) years of continuous employment, employ-
ees shall be entitled to four (4) weeks' vacation leave and twenty (20) days' vacation
pay. Effective 1 January, 1979, after fifteen (15) years of continuous employment,
employees shall be entitled to four (4) weeks' vacation leave and twenty (20) days'
vacation pay. The Employer may require the employeces to split vacations into two (2)
periods of two (2) weeks each or, of three (3) weeks and one (1) week. Except as
provided in paragraph A) above, vacations will be prorated on employee termination.

» E) Effective 1 January, 1979, employees with twenty (20) vears
of continuous service shall be entitled to five (5) weeks' vacation leave and twenty-
five (25) days' vacation pay. The Employer may require such employees to split
their vacation leave into two (2) periods, '

F) Effective 1 January, 1978, each eligible employee shall be
entitled each year to one (l) additional days' pay at vacation time (but no additional
time off), in lieu of an Easter holiday.

G) Employees shall bid for their vacation periods by departments
in response to an Employer bulletin to be posted annually ofi February lst to March lst.
Vacation periods shall be awarded as per bid according to seniority. An employee
failing to bid during this period shall be awarded vacation period on a firct come,
first served basis from the remaining weeks available on the schedule. 1In no .v~ -
shall an employee be bumped off his vacation period once it has been assigned. No
more than one employee per department shall be off during assigned vacations absent
Employer consent.

H) The taking of vacations shall be mandatory. However, the
Employer and the Union may waive this requirement in meritorious situations.

1) After the six (6) months of employment noted in paragraph
6 A) above, any employee terminating or terminated shall be entitled to pro-rata
vacation pay.

7. SICK LEAVE:

A) Each regular full time employee covered by this agreement
who has been in the service of the Employer for six (6) months or more shall there-
after be allowed sick leave which shall accrue at a rate of one (1) day for each
month of service until a maximum of twenty (20) days have been accrued. Sick leave
must be earned by employment with the Employer, and in no event will be payable
except in the case of bona fide illness or accident. One day's sick leave pay will
be computed on the basis of seven and one-half (7-1/2) hours at the employee's
regular, straight time hourly rate of pay.

B) Sick leave pay, to the extent it has been earned, shall
commence on the day an accident or illness requiring hospitalization occurs, if such
day 1is a regular working day for the employee - if not, then on the next regular
working day thereafter. Sick leave for illness not requiring immediate hospitaliza-
tion on occurence, shall commence after two working days of such illness or, on the
employee's third regular working day. Sick leave shall continue, for each regular
scheduled work day which such employee misses by reason of such disability, until
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the employee's accumulated benefits have been exhausted.

C) Sick leave benefits will be paid only with respect to a wg
day on which the employee would otherwise have worked, and will not apply to an
employee's scheduled day off, holidays, vacations, or any other day on which the
employee would not have worked. Such days shall be considered working days, for the
purpose of establishing the date on which sick leave pay is to commence.

ml -

D) No part time employee will be eligible for sick leave pay.

E) Sick leave pay, to the extent it has been earned, will be
integrated with payments under any Federal or State Workmen's Compensation Program,
Employer-paid Health and Welfare, or other disability program to which the Employer
contributes so as not to permit the employee to receive more than the equivalent of
thirty-seven and one-half (37-1/2) hours pay at the employee's regular straight time
hourly rate of pay for any week in which the employee is off work.

F) When sick leave pay has been integrated or coordinated with
sick leave pay to the employee from other sources, the total amount of money paid
or to be paid by the Company to the employee as sick leave pay, for each compensable
non-occupational accident or illness, shall be divided by the employees regular,
straight time daily rate of pay, and only the resulting number of days shkall be
deducted from the employee's bank of accumulated sick leave.

G) A doctor's certificate or other autoritive verification of
illness or accident may be required by the Employer, and, if so, must be presented

by the employee not more than forty-eight (48) hours after return to work. Any
employee found to have abused sick leave benefits by falsification or misrepresent
tion shall thereupon be subject to disciplinary action, which may include terminat

H) Unused sick leave benefits are not convertible to cash.

- P

8. FUNERAL LEAVE:

A) In case of a death in the employee's immediate family
(parent, child, spouse, brother, sister, mother~in-law and father—in-law of the
employee's existing spouse and the employee's grandparents) the Employer shall grant
up to, as required, but not to exceed three (3) days leave of absence with pay. 1In ‘
the event of the death of an employee's grandchild, the employee shall be entitled t
take one (1) day's leave of absence with pay.

B) Funeral leave will be paid only with respect to a work day
on which the employee would have otherwise worked and will not apply to an employee’
scheduled day coff, holidays, vacations, or any other day on which the employee woul
not have worked. Scheduled days off will not be changed to avoid payment for funers
leave.

9. LEAVES OF ABSENCE:

A) Employees desiring leaves of absence must obtain written
permission therefor from both the Employer and the Union.

B) No leave of absence shall be granted in excess of ninety
days. However, with the counsent of both the Union and the Employer, leaves may be
extended in increments of ninety (90) days or less.

G -

c) Employees on leave of absence may not, absent the joint,
written sonsent of the Union and the Employer, take gainful employment in the baking
industry, in Montana.

n) Failure of an employee to comply with these provisions shall
result in complete loss of seniority.

o

10. NON-OCCUPATIONAL HEALTH AND ACCIDENT INSURANCE:

A) The Employer hereby agrees to be bound as a party by all
the terms and provisions of the Agreement and Declaration of Trust dated May 1?7, 105z



as amended, establishing the Bakery and Confectionery Union and Industry Interna-
tional Welfare Fund (herein the Welfare Fund) and said agreement is made part hereof
by reference.

B) 1) Effective on 1 August, 1977, based on hours
worked in July of 1977, the Employer agrees to make contributions to the
Welfare Fund to provide a comprehensive health and welfare program for
each employee included in the collective bargaining unit covered by such
agreement, who worked not less than seventy-five (75) hours in the month
proceeding payment of the contribution. The contributions so made in the
amount of $83.30 per month shall be made to provide Medical, Dental, Hos-
pital, Loss of Time, Life Insurance and Prescription Benefits in accord-
ance with Plan E-004.

2) The Company agrees to continue such contributions
on behalf of all employees within the bargaining unit covered by this

agreement, and to contribute such additional premiums as may be necessary
to maintain benefits after 1 August, 1978.

a) Effective on 8/1/77, (based on July hours
worked) agrees to increase such premium to $88.40 per month per
covered employee in order to provide for the waintenance of
benefits through 31 July, 1978.

b) Effective on 9/1/77, (based on August hours
worked) agrees to increase such premium to $96.48 per employee
per month in order to provide additional benefits. Such monthly
premium shall be made to provide Medical, Dental, Hospital, Loss
of Time, Life Insurance and Prescription Benefits in accordance
with Plan G-090.

c) Effective on 9/1/78, (based on August hours
worked) agrees to pay, on proper notice from Union, such addi-
tional premium as may be necessary to maintain the foregoing
benefits, all as required by subparagraph 10 H) below.

1)) For the purpose of this Article, it is understood that
contributions shall be payable on behalf of employees from the first day of em-
ployment 1if qualified under 10 B) above whether said employees are permanent,
temporary, or seasonal, or full-time or part-~time employees, and regardless of
whether or not they are members of the Union.

D) If at any time during the term of this Collective Bargain-
ing Agreement, or any renewal or amendment thereof, there should be enacted any laws
or regulations requiring the Employer to secure, provide or pay for insurance or
Welfare benefits of coverage not provided for in said Plan, either party hereto may,
upon thirty (30) days' written notice to the other, reopen this Collective Bargain-
ing Agreement solely for the limited purpose of making such adjustments as may be
appropriate in the light of said new laws or regulations.

E) Notwithstanding any provision, 1if any, to the contrary
contained in the Collective Bargaining Agreement between the Employer and the Union,
the Union shall have the right to strike by giving the Employer written notice of
its intention so to do not less than forty-eight (48) hours in advance if the Em-
ployer shall fail to make payment of the contribution due to the Welfare Fund for
any month on or before the 10th day of the third calendar month following the
month for which such contribution shall be payable; provided that no such action
shall be taken by the Union unless and until the Administrative Director of the
Welfare Fund shall have certified in writing, to the Employer and to the Union,
that the Employer has so failed to pay such contribution. Any strike pursuant to
this provision shall be terminated as soon as the Employer shall pay the delinquent
contribution or shall make arrangements for the payment of it which meet with the
approval of the Administrative Director of the Welfare Fund.

) This clause encompésses the sole and total agreement be-
tween the Employer and the Union with respect to Insurance or Welfare Benefits or
coverage.

G) This clause is subject in all respects to the provision of
the Labor-Management Relations Act of 1947, as amended, and to any other applicable
laws.
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H) Employer agrees to malntain premiums sufficient to maintai
the foregoing benefilts during the life of this agreement and agrees to maintain exi
ting plans until the trusteed plan takes effect.

_ 1) Should a national health plan be adopted, Employer and
Union will meet and re-negotiate these health and welfare provisions. Such rened
tiation shall not produce a duplication of benefits or increase Employer's cost. I

11. PENSIONS:

A)  The Employer hereby agrees to be bound as a party by all 7
the terms and provisions of the Agreement and Declaration of Trust  dated Septembe
11, 1955, as amended, establishing the Bakery and Confectionery Union and Industry

International Pension Fund (hereinafter called the Fund) and said Agreement is made
part hereof by reference. '

B) Commencing on the first day of the month (as indicated in
the various local supplements and exhibits appended hereto and by this reference mal
a part hereof), and based upon the hours worked in the preceding month, the Company
agrees to pay the monthly contributions, detailed in such local supplements and
exhibits hereto, to the Bakery and Confectionery Union and Industry International ‘
Pension Fund (herein Pension Fund) for and on account of each employee in the bar- @&
gaining unit covered by this collective bargaining agreement.

behalf of employees from the first day of employment, whether saild employees are
permanent, temporary, or seasonal, or full-time or part-time employees, and regard-

C) It 1s understood that contributions shall be payable on l
less of whether or not they are members of the Union. '

12. CHECKOFF : q
Effective 1 July, 1978, the Company agrees to deduct from the
wages of each employee covered by this agreement the employee's dues and/or initiaticr
fee for membership in the Union, provided that the Employer has received from each
employee on whose account such deductions are to be made, a written authorization c’d
demonstrative of the amount to be deducted. Such authorization shall be irrevocable
for a period of one (1) year or the termination date of this agreement, whichever
last occurs. The Employer agrees to remit such deducted monies to the Union as soor.

as possible, but not later than ten (l0) days from the payroll date upon which said
deductions are made. '

13. SENIORITY: '

A) All employees shall be probationers for the first thirty (
days of thelr employment; and, during such probationary period, may be discharged b

the Employer without recourse to the grievance and arbitration provisions herein con-
tained. :

B) Seniority shall be the determining factor in matters affec~
ting promotions, layoffs, and re-employment, if other factors of fitness and ability,
are equal. When shift openings occur within the department, consideration will be
given to the employee's seniority status in filling such openings.

the job for three (3) working days. Employees in the department where the vacanc
exists, desiring to apply for the job, will write their names and seniority statu

on the posted notice., The successful applicant will be named by the Employer on th
basis of seniority. A ten (10) day trial period will be allowed to determine quali
fications and should such employee fail to qualify, he or she shall be returned to
his or her former job or classification without prejudice. There will be one (1)}
posting when a vacancy occurs, and, when that job is filled, the job left open will'
be filled by the Employer, based on seniority, if fitness and ability are equal. For
the purposes of this section three departments will be recognized, namely: (1) Pro-
duction; (2) Packaging; and (3) Sanitation. Separate senlority lists for each de-
partment shall be maintalned and posted by the Employer; and, it will be recognized
by the parties the seniority date in a department and employment date with the Com-
pany are not necessarily the same.

c) Whenever a permanent vacancy occurs, the Employer will pos’



Dg In the event of a layoff, the last person hired in the
bargaining unit will be the first laid off, provided fitness and ability of the

remaining senior employee is equal to the laild-off employee.

E) Seniority shall terminate in the event of (1) termimaticn
of employment; (2) layoff of six (6) months or more; (3) absence from work of nine
(9) months or more due to illness or injury other than occupational; provided, how-
ever, that the Company and Union may extend this absence for an additiomal period
not exceeding nine (9) months. When an employee has been off the job twelve (12)
months or more by reason of occupational injury or illness, the Employer and the
Union shall mutually adjust the continuation or termination of his or her semiority.

F) Recall after lay-off shall be achieved by telephone or
certified mail directed to the employee's last known address. Employees must report
for work within seventy-two (72) hours after such call or the mailing of such notice.

Should any employee fail to so report, the nmext senior, qualified employee shall be
called.

G) Employer and the local Union involved shall agree in ad-
vance on the circumstances under which persons who leave the classifications of
work detailed in the varlous supplements to this agreemeat, but remain in the em-
ploy of the Employer in some other capacity, may retain their seniority rights for
return to work in their usual clagsification,.

H) Claims respecting seniroity may be processed under the
grievance and arbitration provisions hereof.

14, INSPECTION BY BUSINESS REPRESENTATIVES:

Business representatives of the Union shall be admitted to
places of employment for the purpose of ascertaining whether or not this agreement
is being observed, provided, however, that before entering upon those portions of
the Employer's premises to which customers are normally denied access, represeata-
tives of the Union will make their presence upon the premises known to some Em-
ployer official.

15. POSTING:
A copy of this agreement may be posted by the Union in a con-
spicuous place in the Employer's place of business. Employer will make space
availsble in the employee's lunch room for the erection and maintenance of a bul-

letin board by Union.

16. CONSOLIDATION OR CLOSING OF PLANT:

Should the Employer gell, merge or comsolidate any of its
plants, it will offer any job vacancies within six (6) months which it way have in
its remaining plants to displaced employees on the basis of their seniority, they
being qualified for the work or qualify for the work within sixty (60) days of em~
ployment. Such transferees shall enter their new employment at the bottom of the
seniroity list in their classifications and all expenses incident to their accep-
tance of such employment shall be borne by them.

17. SUCCESSION:

Should the Employer transfer its business, it agrees that prior
to such transfer, it will give the transferee written notice concerning the exis-
tence of this agreement; and, if possible under the circumstances, will supply
Union with a copy of such notice within fifteen (15) days preceding the transfer.
Ewployer must provide Union with notice of the transfer within two (2) days after
its consummation.

18. PICKET LINES:

It shall not be a violation of this agreement or grounds for
discharge for members of the Union to refuse to cross an authorized picket line,
providing the picketing Union is certified bargaining representative as determined
by the Natiomal Labor Relations Beard, and the strike is lawful.

- 10 -
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19, SETTLEMENT OF DISPUTES:

A) It is mutually agreed that all claims or grievances of av‘
aggrieved employee or aggrieved employees, arising under or by virtue of the terms

of this agreement, may be presented by an Individual employee or group of employees
to their immediate Employer for adjustment; or, such claim or grievance may be pre~
pared and submitted in writing on their behalf, by the local Union. Provided, how-
ever, that prior to the presentation of any claim or grievance by any employee or
group of employees to their immediate Employer, the Union must be notified by the ’

Employer and be given the opportunity to have a representative present during such
adjustment. h

B) Employers shall present claims or grievances in writing
to the local Union involved.

C) All claims or grievances or claimed adjustments must relatel
to an express breach of this agreement and must be presented in one of the alterna-
tive modes herein specified within ninety (90) days from and after the time they are
alleged to have arisen, or be forever waived. This clause shall not, however, in ‘
the consideration of discharge cases, prevent the review of any employee's record

for the six (6) preceding months on matters with respect to which the employee has
been given notice.

D) In the event the parties to any adjustment sought cannot
reach an agreement within seven (7) days from and after the date the claim or

grievance is submitted, the matter shall be referred to arbitration as hevreinafter
prescribed.

20. ARBITRATION:

9

A) Any matter referred by the moving party for arbitration sha
be served upon the other party in writing. Such notice shall name one person who
shall serve as a representative of the moving party on the Board of Arbitration.

notice of its representative shall notify the moving party in writing of the name
of the person who shall represent it on said Board.

C) The Board shall proceed within three (3) days to name a
third disinterested party to serve as Chairman of the Board.

D) In the event a Chairman of the Board cannot be agreed upcn
within five (5) days, at any time thereafter, upon motion of the moving party, the
Director of the Federal Mediation and Concilation Service shall be called upon to
submit a list of five (5) persons. Each party shall be entitled to strike two (2) l
names from the list in alternate order and the name so remaining shall be Chairman
of the Board.

B) Within five (5) business days the party served by such l

E) Time is of the essence; however, the parties by mutual I
consent in writing may extend the time limit set for heredn.

by the Board 6f Arbitration and the award, when signed by a majority of the Board,

F)  Rules of procedure to goverm the hearing shall be fixed J
shall be final and binding.

G) The fees and expenses of the Chairman of the Board and othe!
joint costs of the arbitration shall be shared jointly and equally between the partie
Neither party shall be required to pay any part of the cost of a stenographic recordl
without its consent, provided that failure of a party to agree to share the cost of

stenographic record shall be deemed a waiver of such party's right of accessto the
record. ’

H) During the processing of any matter under this section, the‘
Union agrees not to strike, render unfalr reports or cause slow downs and the Em-
ployer agrees not to lock out employees represented by the Union.

1) No arbiter shall have the power to add to, detract from o

modify the terms of this agreement; however, nothing shall be construed herein to
prohibit the Board of Arbitration from making awards pertaining to the enforcement
of this agreement.

- 11 -
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21. MODIFICATION OF EXISTING LAW:

Should existing State or Federal Law be amended, or should new
State or Federal legislation be enacted to provide that overtime pay shall be paid
to any employee covered by this agreement for work in excess of any number of hours
per week which is less than forty (40) or the work week established by the several
supplements, either party may open for re-negotiation, those terms and conditions
of this agreement dealing with wages, hours and overtime pay of the employee or class
of employees affected by such legislation. The weekly take home pay established by
the agreement, for employees so affected, shall not be reduced by such re-negotiation.

22. RE-NEGOTIATION:

The parties signatory hereto will endeavor, upon the re-opening
of this agreement, to re-negotiate the terms hereof through consoclidated or inte-
grated collective bargaining. The re-negotiation of the several supplements, sche-
dules or exhibits attached hereto shall be conducted between the individual Employer
parties signatory and representatives of the Montana State Bakers' Conference and the
local Union involved upon an individual basis.

23. TERM OF AGREEMENT:

A) The terms and conditions set forth herein shall become ef-
fective on 1 July, 1977, and shall remain in effect through 30 June, 1979, and an-
nually thereafter from 1 July through 30 June unless one of the parties hereto serves
written notice of termination or desire for modification upon one of the other parties
hereto, not less than sixty (60) days prior to the above specified expiration date,
or any anniversary thereof. 1If notice of desire for modification is served, such
notice must clearly specify the modifications desired. The issuance and service of
such notice, whether the same be for termination or modification, shall operate t.
terminate this agreement on its expiration date if no accord is reached between the
parties prior to such time.

B) Answering or counter-notice indicating termination or a
desire to modify the agreement may be issued and served by the opposite party. If
such notice is issued, it must be in writing, must be served within thirty (30) dave
from the mailing date of the opening notice, and must, if it indicates only a desi-.
for modification, clearly specify the modification desired.

C) Service shall be deemed complete on the postmarked date of
all notices submitted by mail hereunder.

D) The issues as formed by notice and counter-notice, as above
specified, shall be the only subjects open for discussion and agreement during the
course of negotiation or collective bargaining had during the continuance of this
agreement.

IN WITNESS WHEREQOF, we have hereunto set our hands and seals this 28th day
of July, 1977.

EDDY BAKERIES COMPANY DIVISION MONTANA STATE BAKERS' CONFERENCE
GENERAL HOST CORPORATION

. )’ / . . >
5y: -’I:’ Q/Zﬂﬂw By: v .}’.’L:\...‘,yg,{: ’ ,L: L3
Presifignt ){ ¥ I
Title: yﬂJi:lx:fz';¢

For its individual plants situated at Representing: .

Billings, Great Falls and Missoula,

Montana. Local Union #91 of Great Falls, Montana
Local Union #154 of Missoula, Montana
Local Union #466 of Billings, Montana
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BILLINGS SUPPLEMENT
1977-1979

l. PENSTION:

See Exhibits A and B attached hereto and made a part hereof.

2. WAGES:

4) 1) Classifications:

—_— e e e e - . .

7/1/77 7/1/78
Working foremen $6.45 $6.99
Mixers 6.23 6.77
Sponge Setters 6.23 6.77
Oven Men 6.23 6.77
Bench Machine/Moulders 6.10 6.64
Donut Machine Operators 6.10 6.64
Rec. Clerk/Blender 5.77 6.31
Sanitors 5.66 6.20
Wrapping Machines 6.08 6.62
Wrapping Machine Helper 5.79 6.33
Hand Wrapper 5.52 6.05
Icers 5.64 6.18
Thrift Store Clerk 5.31 5.85
Beginners:
0 - 489 hours worked 85% of classification
490 - 979 hours worked 95% of classification
Thereafter 100% of classification

2) A portion of the rates of pay expressed herein has been accepted
by the Union in lieu of a premium for Sunday work.

B) Thrift Store emplbyees and bakery production workers may not perform
each others' work.

GREAT FALLS SUPPLEMENT
1977-1979

1. PENSION:

See Exhibits C and D attached hereto and made a part hereof.

2. WAGES:

A) 1) Classifications:

7/1/77 7/1/78
Working foremen $6.47 $7.01
Dough Mixers 5.30 6.84
Oven Operators 5.30 £.84
Journeymen Bakers 6.13 6.67
Mark 50 Operators 5.88 6.42
Sales Personnel 5.32 5.85
Hand Wrappers 5.32 5.85
Machine Wrappers 5.72 6.26
Washers, Greasers, Janitors 5.72 6.2¢
Miscellaneous Help 5.72 6.26

- 13 -
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Beginners:

0 - 489 hours worked 857 of classification
490 - 979 hours worked 95% of classification
Thereafter 100% of classification

2) A portion of the rates of pay expressed herein has been accepted
by the Union in lieu of a premium for Sunday work.

MISSOULA SUPPLEMENT
1977~-1979

1. PENSION:

See Exhibits E and F attached hereto and made a part hereof.

2. WAGES:

A) Classifications:

7/1/77 7/1/78
Working foremen $6.45 $6.99
Head Baker 6.20 6.74
Journeymen 6.11 6.65
Helpers 5.28 5.82
Roll Wrappers 5.14 5.68
Janitors and Sanitors 5.32 5.86
Supply Clerk and Blender 5.39 5.93
Beginners:
0 - 489 hours worked 85% of classification
490 - 979 hours worked 95% of classification
Thereafter 1007% of classification

B) Any journeyman having charge of one-half (1/2) shift shall receive Head
Bakers' scale.

C) A portion of the rates expressed herein has been accepted by the Union in
lieu of a premium for Sunday work.

- 14 -



{ ¢ EXHIBIT A - BILLINGS

\

BAKERY AND CONFECTIONERY UNION AND
INDUSTRY INTERNATIONAL PENSION FUND '

STANDARD COLLECTIVE BARGAINING CLAUSE

It is hereby agreed to provide pension and retirement benefits cs follows:

a. The Employer hereby agrees to be bound as a party by all the terms and provisions of
the Agreement and Declaration of Trust dated September 11, 1955, as amended, establishing the
Bakery and Confectionery Unicn and Industry International Pension Fund (hereinafter called the
Fund) and said Agreement is made part hereof by reference.

b. Commencing with the 1st day of July, 1977, the Employer agrees to make payments
to the Bakery and Confectionery Union and Industry International Pension Fund for each employee
working in job classifications covered by the said Collective Bargaining Agreement as follows:

For each day or portion thereof, for which an employee, subject to the Collective
Bargaining /{greement, receives pay, the Employer shall make a contribution of
$2.40 to the above-named Pension Fund, but not more than $12.00 per week for
any one employee.

For the purpose of this Article, it is understocd that contributions shall be payable on behalf of
employees from the first day of employment, whether said employees are permanent, temporary,
or seasonal, or full-time or part-time employees, and regardless of whether or not they are mem-

bers of the Union. ‘
c. The payments made in accordance with (b) above shali be allocated as follows:

$2.08 per (day) (hsus) to provide coverage for a Normal, Reduced, Early Retire-
ment and Disabilify Pension (PLAN A).

$.16 per (day) (kswr) to provide coverage for a Vested Deferred Pension (PLAN B),
$.16 per (day) (hour) to provide Welfare Benefits for Pensioners (PLAN W-1),

d. It is agreed that the Pension Plan adopted by the Trustees of the said Pension Fund
shall be such as will qualify for approval by the Internal Revenue Service of the United States
Treasury Department, so as to enable the Employer to treat contributions to the Pension Fund
as o deduction for income tax purposes.

e. Notwithstanding any provision, if any, to the contrary contained in the Collective
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike
by giving the Employer written notice of its intention so to do not less than forty-eight (48) hours
in advance if the Employer shall fail to make payment of the contribution due to the Fund for any
month on or before the 10th day of the third calendar month following the month for which such
contribution shall be payable; provided that no such action shall be taken by the Union unless
and until the Administrative Director of the Fund shall have certified in writing, to the Employer
and to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant
to this provision shall be terminated as soon as the Employer shall pay the delinquent contribution

or shall make arrangements for the payment of it which meet with the approval of the Administra~-
tive Director of the Fund.

f. The payments so made to the Fund sholl be used by it to provide retirement benefits
for eligible employees in accordance with the Pension Plan of said Fund, as determined by the
Trustees of said Fund, to be applied to the eligible employees based on the omount of employer
contribution. The Employer hereby affirms that he has no arrangement providing for the com~
pulsory retirement of his employees except as specifically set forth herein.

g. This clause encompasses the sole and total agreement between the Employer and the
Union with respect to pensions or retirement,

h. This clause is subject in all respects fo the provisions of the Labor-Management
Relations Act of 1947, as amended, and to any other applicable laws.

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WCRKERS
[NTERNATIONAL UNION OF AMERICA LCC
UNION NO. 466

By: /s/ Carl Beavers ~ By: /s/ Loraine Krueger, Secretary
Nate: 9/7/77 ' Date: 10/14/77




{ ¢ EXHIBIT B = BILLINGS

BAKERY AND CONFECTIONERY UNION AND
INDUSTRY INTERNATIONAL PENSION FUND.

STANDARD COLLECTIVE BARGAINING CLAUSE

It is hereby agreed to provide pension and retirement benefits as follows:

a. The Employer hereby agrees to be bound as a party by all the terms and provisions of
the Agreement and Declaration of Trust dated September 11, 1955, as amended, establishing the
Bakery and Confectionery Union and Industry International Pensich Fund (hereinafter called the
Fund) and said Agreement Is made part hereof by reference.

b. Commencing with the 1st day of January, 1979, the Employer agrees to make payments
to the Bakery and Confectionery Union ard Industry International Pension Fund for each employee
working in job classifications covered by the said Collective Bargaining Agreement as follows:

For each day or portion thereof, for which an employee, subject to the Collective
Bargaining Agreement, receives pay, the Employer shall make a contribution of
$3.36 to the above~nomed Pension Fund, but not more than $16.80 per week for
any one employee,

For the purpose of this Article, it is understood that contributions shall be payable on behalf of
employees from the first day of employment, whether said employees are permanent, temporary,

or seasonal, or full-time or part-time employees, and regardless of whether or not they are mem-~
bers of the Union.

, €. The payments made in accordance with (b) chove shall be cllocaoted as follows:

$2.86 per (day) (kewr) to provide coverage for o Normal, Reduced, Early Retire~
ment and Disability Pension (PLAN A),

$.22 per (day) (kews) to provide coverage for a Vested Deferred Pension (PLAN B).
$.12 per (day) (heus) to provide coverage for an Age and Service Pension (PLAN C),
$.16 per (day) (kews) to provide Welfare Benefits for Pensioners (PLAN W-1).

d. It is agreed that the Pension Plan adopted by the Trustees of the said Pension Fund shall
be such as will qualify for approval by the Internal Revenue Service of the United States Treasury
Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction
for income fox purposes.

e. Notwithstanding any provision, if any, to the contrary contained in the Collective
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike
by giving the Employer written notice of its intention so to do not less than forty-eight (48) hours
in advance if the Employer shall fail to make payment of the contribution due to the Fund for any
month on or before the 10th day of the third calendar month following the month for which such
contribution shall be payable; provided that no such action shall be taken by the Union unless
and until the Administrative Director of the Fund shall have certified in writing, to the Employer
and to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant
to this provision shall be terminated as soon as the Employer shall pay the delinquent contribution
or shall make arrangements for the payment of it which meet with the approval of the Administra-
tive Director of the Fund.

f. The payments so made to the Fund shall be used by it to provide retirement benefits
for eligible employees in accordance with the Pension Plan of said Fund, os determined by the
Trustees of said Fund, to be applied to the eligible employees based on the amount of employer
contribution. The Employer hereby affirms that he has no arrangement providing for the com-
pulsory retirement of his employees except as specifically set forth herein.

g. This clause encompesses the sole and tctal agreement between the Employer and the
Union with respect to pensions or retirement,

h. This clouse is subject in all respects to the provisions of the Labor-Management
Relations Act of 1947, as amended, and to any other applicable laws.

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WORKERS
INTERNATIONAL UNION OF AMERICA LCCAL
UNION NO. 466

By: /s/ Car! Beavers By: /s/ Loraine Krueger, Secretary
Date:  9/7/77 Date: 10/14/77
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BAKERY AND CONFECTIONERY UNION AND
INDUSTRY INTERNATIONAL PENSION FUND

EXHIBIT C - GREAT FALll‘

STANDARD COLLECTIVE BARGAINING CLAUSE

It is hereby agreed to provide pension and retirement benefits as follows:

a. The Employer hereby agrees to be bound as a party by all the terms and provisions of
the Agreement and Declaration of Trust dated September 11, 1955, as amended, establishing the
Bakery and Confectionery Union and Industry International Pension Fund (hereinafter called the
Fund) and said Agreement is made part hereof by reference.

b. Commencing with the 1st day of July, 1977, the Employer agrees to make payments
to the Bakery and Confectionery Union and Industry International Pension Fund for each employee
working in job classifications covered by the said Collective Bargaining Agreement as follows:

For each day or portion thereof, for which an employee, subject to the Collective
Bargaining Agreement, receives pay, the Employer shall make a contribution of
$3.00 to the above-named Pension Fund, but not more than $15.00 per week for
any one employee.

For the purpose of this Article, it is understood that contributions shall be payable on behclf of
employees from the first day of employment, whether said employees are permanent, temporary,
or seasonal, or full~time or part-time employees, and regardless of whether or not they are mem-
bers of the Union.

c. The payments made in accordance with (b) above shall be allocated as follows:

$2.6375 per (day) (hour) to provide coverage for a Normal, Reduced, Early Retire~
ment and Disability Pension (PLAN A),

S . o o e - A

$.2025 per (day) (Reus) to provide coverage for a Vested Deferred Pension (PLAN B).
$.16 per (day) (kewr) to provide Welfare Benefits for Pensioners (PLAN W-1).

d. |t is agreed that the Pension Plan adopted by the Trustees of the said Pension Fund shall
be such as will qualify for approval by the Internal Revenue Service of the United States Treasury
Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction
for income tax purposes.

e. Notwithstanding any provision, if any, to the contrary contained in the Collective
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike
by giving the Employer written notice of its intention so to do not less than forty-eight (48) hours
in advance if the Employer shall fail to make payment of the contribution due to the Fund for any
month on or before the 10th day of the third calendar month following the month for which such
contribution shall be payable; provided that no such action shall be taken by the Union unless
and until the Administrative Director of the Fund shall have certified in writing, to the Employer
and to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant
to this provision shall be terminated as soon as the Employer shall pay the delinquent contribution
or shall make arrangements for the payment of it which meet with the approval of the Administra-
tive Director of the Fund.

f. The poyments so made to the Fund shall be used by it to provide retirement benefits
for eligible employees in accordance with the Pension Plan or said Fund, os determined by the
Trustees of said Fund, to be applied to the eligible employees based on the amount of employer
contribution. The Employer hereby affirms that he has no arrangement providing for the com-
pulsory retirement of his employees except as specifically set forth herein.

g. This clause encompasses the sole and total agreement between the Employer and the
Union with respect to pensions or retirement,

h. This clause is subject in all respectsto the prévitions of the Labor-Mariagement
Relations Act of 1947, as amended, and to any other applicable laws.

—_— e - .

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WORKERS
INTERNATIONAL UNION CF AMERICA LCCAL
UNION NO. 91

By: /s/ Carl Beavers By: /s/ Loraine Krueger, Secretary

Date: 9/7/77 Date: _10/14/77
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EXHIBIT E - MISSOULA

BAKERY AIND CONFECTIONERY UNION AND
INDUSTRY INTERNATIONAL PENSION FUND

STANDARD COLLECTIVE 8ARGAINING CLAUSE

it is hereby agreed to provide pension and retirement benefits as follows:

a. The Employer hereby agrees to be bound as a party by oll the terms and provisions of the
Agreement and Declarction of Trust dated September 11, 1955, as amended, establishing the Bakery
and Confectionery Union and Industry International Pension Fund (hereinafter called the Fund) and
said Agreement is made a part hereof by reference.

b. Commencing with the lst day of July, 1977, the Employer agrees to make payments to
the Bakery and Confectionery Union and Industry International Pension Fund for each employee
working in job classifications covered by the said Collective Bargaining Agreement as follaows:

For each day or portion thereof, for which an employee, subject to the Collective
Bargaining Agreement, receives pay, the Employer shall make a contribution of $3.36
to the above-named Pension Fund, but not more than $16.80 per week for any one
employee.

For the purpose of this Article, it is understood that contributions shall be payable on behalf of em-
ployees from the first day of employment, whether said employees are permanent, temporary, or

seasonal, or full-time or part-time employees, and regardless of whether or not they are members of
the Union.

c¢. The payments made in accordance with (b) above shall be allocated as follows:

$2.60 per (day) (hour) to provide coverage for a Normal, Reduced, Early Retirement
and Disability Pension (PLAN A).

$.20 per (day) (hour) to provide coverage for a Vested Deferred Pension (PLAN B).
$.40 per (day) (kour) to provide coverage for an Age ond Service Pension (PLAN C).
$.16 per (day) (hour)to provide Welfare Benefits for Pensioners (PLAN W-1).

d. It is agreed that the Pension Fund adopted by the Trustees of the said Pension Fund shall
be such as will qualify for approval by the Internal Revenue Service of the United States Treasury
Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction
for income tax purposes.

e. Notwithstanding any provision, if any, to the contrary contained in the Collective
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike
by giving the Employer written notice of its intention so to do not less than forty-eight (48) hours
in advance if the Employer shall fail to make payment of the contribution due to the Fund for any
month on or before the 10th day of the third calendar month following the month for which such
contribution shall be payable; provided that no such action shall be taken by the Union unless and
until the Administrative Director of the Fund shall have certified in writing, to the Employer and to
the Union, that the Employer hos so foiled to pay such contribution. Any strike pursuant to this
provision shall be terminated as soon os the Employer shall pay the delinquent contribution or shall

make arrangements for the payment of it which meet with the approval of the Administrative Director
of the Fund.

f. The payments so made to the Fund shall be used by it to provide retirement benefits for
eligible employees in accordance with the Pension Plan of said Fund, as determined by the Trustees
of said Fund, to be applied to the eligible employees based on the amount of employer contribution.
The Employer hereby offirms that he has no arrangement providing for the compulsory retirement of
his employees except as specifically set forth herein.

g. This clause-encormparses the sole and total ogreement between the Employer and the Union i
with respect to pensions or retirement.

h. This clouse is subject In all respects to the provisions of the Labor-Management Relations
Act of 1947, os amended, and to any other applicable laws. :

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WORKERS
INTERNATIONAL UNION CF AMERICA - LOCAL

UNION NO, 154
By:  /s/ Carl Beavers By: /s/ Leraine Krueger, Secretary

Date: 9/7/77 Date: 10/14/77
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BAKERY AND CONFECTIONERY UNION AND
INDUSTRY INTERNATIONAL PENSION FUND ‘

EXHIBIT D -~ GREAT FA‘

STANDARD COLLECTIVE BARCAINING CLAUSE

It is hereby agreed to provide pension and retirement kbenefits as follows: ’

a. The Employer hereby agrees to be bound as a party by all the terms and provisions of
the Agreement and Decloration of Trust dated September 11, 1955, as amended, establishing the l

Bakery and Confectionery Union and Industry International Pension Fund (hereinafter called the
Fund) and said Agreement is made part hereof by reference.

b. Commencing with the 1st day of January, 1979, the Employer agrees to make payments
to the Bakery and Confectionery Union and Industry Industry International Pension Fund for each

employee working in job classifications covered by the said Collective Bargaining Agreement as
follows:

For each ch or portion thereof, for which an employee, subject to the Collective
Bargaining Agreement, receives pay, the Employer shall make a contribution of

$3.92 to the above-named Pension Fund, but not more than $19.40 per week for
any one employee.

For the purpose of this Article, it is understood that contributions shali be payable on behalf of
employees from the first day of employment, whether said employees are permanent, temporary,

or seasonal, or full-time or part-time employees, and regardless of whether or not they are mem-
bers of the Union.,

c. The payments made in accordance with (b) above shall be allocated as follows:

$3.38 per (day) (kewr) to provide coverage for a Normal, Reduced, Early Retire-
ment and Disability Pension (PLAN A),

— B - =

$.26 per (day) (keus) to provide coverage for a Vested Deferred Pension (PLAN B).
$.12 per (day) (keur) to provide coverage for an Age and Service Pension (PLAN C), l
$.16 per (day) (kour) to provide Welfare Benefits for Pensioners (PLAN W-1),

d. It is agreed that the Pension Plan adopted by the Trustees of the said Pension Fund shall l
be such as will qualify for approval by the Internal Revenue Service of the United States Treasury

Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction
for income tax purposes. I

e. Notwithstanding any provision, if any, to the contrary contained in the Collective
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike I
by giving the Employer written notice of ifs intention so to do not less than forty-eight (48) hours
in advance if the Employer shall foil to make payment of the contribution due to the Fund for any
month on or before the 10th day of the third calendar month following the month for which such '
contribution shall be payable; provided that no such action shall be taken by the Union unless and
until the Administrative Director of the Fund shall have certified in writing, to the Employer and
to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant to

this provision shall be terminated as soon os the Employer shall pay the delinquent contribution ‘

or shall make arrangements for the payment of it which meet with the approval of the Administra-
tive Director of the Fund,

f. The payments so made to the Fund shall be used by it to provide retirement benefits l
for eligible employees in accordance with the Pension Plan of said Fund, as determined by the
Trustees of said Fund, to be applied to the eligible employees based on the amount of employer I
contribution. The Employer hereby affirms that he has no arrangement providing for the com-

pulsory retirement of his employees except as specifically set forth herein.

; ‘ . . - -

g.> This clause encompasses the sole and total 'c’:gbreem‘ent b”etween the Employer and the
Union with respect to pensions or retirement, ‘
h. This clause is subject in all respects to the provisions of the Labor-Management
Relations Act of 1947, as amended, and to any other applicable laws. ‘
ECDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WCRKERS
INTERNATIONAL UNICN CF AMERICA LCCA
UNION NO. 91

By:  /s/ Carl Beavers
Date:

By: /s/ Loraine Krueger, Secretary {
9/7/77 Dote:  10/14/77




{ { EXHIBIT F - MISSOULA

-

BAKERY AND CONFECTIONERY UNION AND
INDUSTRY INTERNATIONAL PENSION FUND

STANDARD COLLECTIVE BARGAINING CLAUSE

It is hereby agreed to provide pension and retirement benefits os follows:

a. The Employer hereby agrees to be bound as a party by all the terms and provisions of
the Agreement and Declaration of Trust dated September 11, 1955, as amended, estcblishing the
Bakery and Confectionery Union and Industry International Pension Fund (hereinafter called the
Fund) and said Agreement is made part hereof by reference,

b. Commencing with the 1st day of January, 1979, the Employer agrees to make payments
to the Bakery and Confectionery Union and Industry International Pension Fund for each employee
working in job clossificati ons covered by the said Collective Bargaining Agreement as follows:

For each day or portion thereof, for which an employee, subject to the Collective
Bargaining Agreement, receives pay, the Employer shall make a contribution of
$4.32 to the above-named Pension Fund, but not more than $21,60 per week for
any one employee,

For the purpose of this Article, it is understood that contributions shall be payable on behalf of
employees from the first day of employment, whether said employees are permanent, temporary,
or seasonal, or full-time or part-time employees, and regardless of whether or not they are mem-~
bers of the Union.

¢, The peyments made in accordance with (b) above shall be allocated as follows:

$3.38 per (day) (howr) to provide coverage for a Normal, Reduced, Early Retire-
ment and Disability Pension (PLAN A).

$.26 per (day) (hour) to provide coverage for a Vested Deferred Pension (PLAN B),
$.52 per (day) (hour) to provide coverage for an Age and Service Pension (PLAN C).
$.16 per (day) (kewr) to provide Welfare Benefits for Pensioners (PLAN W-1).

d. It is agreed that the Pension Plan adopted by the Trustees of the said Pension Fund
shall be such as will qualify for approval by the Internal Revenue Service of the United States
Treasury Department, so os to enable the Employer to treat contributions to the Pension Fund as
a deduction for income tax purposes.

e. Notwithstanding any provision, if any, to the contrary contained in the Collective
Bargaining Agreement between the Employer and the Unicn, the Union shall have the right to strike
by giving the Employer written notice of its intention so to do not less than forty-eight (48) hours
in advance if the Employer shall fail to make poyment of the contribution due to the Fund for any
month on or before the 10th day of the third calendar month following the month for which such
contributions shall be payable; provided that no such action shall be taken by the Union unless
and until the Administrative Director of the Fund shall have certified in writing, to the Employer
and to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant
to this provision shall be terminated as soon as the Emﬁloyer shall pay the delinquent contribution

or shall make arrangements for the payment of it which meet with the approval of the Administra-
tive Director of the Fund.

f. The payments so made ta the Fund shall be used by it to provide retirement benefits
for eligible employees in accordance with the Pension Plan of said Fund, as determined by the
Trustees of said Fund, to be applied to the eligible employees based on the amount of employer
contribution. The Employer hereby affirms that he has no arrangement providing for the com-
pulsory retirement of his employees except as specifically set forth herein.

g. This clause encompasses the sole and total agreement between the Employer and the
Union wiih respect to pensions or retirement, 6~ « - s

h. This clause is subject in all respects to the provisions of the Labor-Management
Relations Act of 1947, as amended, and to any other -applicable faws.

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY W ORKERS

INTERNATIONAL UNION OF AMERICA-L OCAL
UNION NO. 154

By: /s/ Carl Beavers By: /s/ Loraine Krueger, Secretary

Date: 9/7/77 Date: 10/14/77






