
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COKn41TTEE 

February 6 ,  1979 

The twenty-seventh meeting of t h e  Sena te  J u d i c i a r y  Committee 
was c a l l e d  t o  o r d e r  by Chairman E v e r e t t  R .  Lensink i n  Room 331 
of t h e  C a p i t o l  Bui ld ing  a t  9 :32  a.m. 

ROLL CALL: 

A l l  members were p r e s e n t .  

CONSIDERATION OF SENATE BILL 260 :  

Sena to r  Brown gave an exp lana t ion  of t h i s  b i l l ,  which i s  a n  
a c t  t o  amend t h e  p r o v i s i o n s  of  t h e  law r e l a t i n g  t o  t h e  d i s c l o s u r e  
of t h e  proceedings  and t h e  r e l a t e d  documents of t h e  j u d i c i a l  
nominating commission. 

H e  s t a t e d  t h a t  under t h e  p r e s e n t  law, t h e  proceedings  a r e  
c o n f i d e n t i a l .  He o f f e r e d  an amendment t o  t h i s  b i l l  on l i n e  17 ,  
page 1 a f t e r  t h e  word, "pr ivacy"  t h a t  t h e  word, " c l e a r l y "  be i n -  
s e r t e d .  

H e  s t a t e d  t h a t  w e  a r e  t a l k i n g  about  t h e  s e l e c t i o n  o f  judges - 
t h e y  a r e  ve ry  impor tan t  i n  o u r  government, t hey  a r e  t h e  people  who 
have t h e  f i n a l  say on law and t h e i r s  i s  an impor tan t  f u n c t i o n  i n  
t h e  m a t t e r  of law and o r d e r .  He s a i d  t h a t  we a r e  n o t  t a l k i n g  about 
e l e c t i o n  s i t u a t i o n s  where people  have a  chance t o  ask them about  
t h e i r  phi losophy.  He s a i d  t h a t  he f e l t  t h e  p u b l i c  shou ld  be a s s u r e d  
and t h a t  t h e  proceedings  should be open s o  t h a t  t h e  p u b l i c  knows 
t h e r e  was good reason  f o r  t h e  s e l e c t i o n  of t h a t  p a r t i c u l a r  judge. 
H e  s a i d  t h a t  under t h e  p r e s e n t  law, a l i s t  i s  submi t ted  and s e n t  t o  
t h e  Governor, a n d  he f e l t  t h a t  t h e  commission should g i v e  reasons  
why they  s e l e c t e d  t h a t  i n d i v i d u a l  f o r  t h e  judgeship.  H e  s t a t e d  
t h a t  t h i s  b i l l  does n o t  r e q u i r e  why they  d i d  n o t  recommend anyone 
t o  t h e  judgeship .  

There were no f u r t h e r  proponents  and no opponents.  

Sena to r  G a l t  ques t ioned  a s  t o  why he f e l t  t h a t  t h e y  need t h e  
i n d i c a t i o n  of  t h e  v o t e  on each nomination and he  f e l t  t h a t  t h i s  
cou ld  cause  embarrassment. Sena tor  Brown expla ined  t h a t  he d i d  n o t  
t h i n k  t h i s  would be  embarrass ing and he s a i d  t h a t  t h i s  may be an  
i n d i c a t i o n  t h a t  they  do n o t  have enough conf idence  i n  t h e  o t h e r  
one o r  two a p p l i c a n t s .  

Sena to r  Olson ques t ioned  a s  t o  who d e c i d e s  when t h e  demands 
of i n d i v i d u a l  p r ivacy  exceed t h e  m e r i t s  of  p u b l i c  exposure .  S e n a t o r  
Brown s t a t e d  t h a t  i n  each  c a s e  it i s  an agency de t e rmina t ion  and i n  an 

I 
agency proceeding ,  it might be j u s t i f i e d .  He s a i d  t h a t  i f  a  person  
i s  an a l c o h o l i c  o r  has  a  d r i n k i n g  problem, t h a t  he f e l t  t h a t  t h a t  
should be k e p t  c o n f i d e n t i a l .  
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S e n a t o r  Van Valkenburg s t a t e d  t h a t  he t h i n k s  t h e r e  i s  a  
s t r o n g  f e e l i n g  t h a t  t h e  commission has  been abusing i t s  powers 
and t h i s  would be an a p p r o p r i a t e  s e t t i n g  t o  make some i n q u i r y  
i n  t h a t  m a t t e r .  He s t a t e d  they  never  recormend more than t h r e e  
c a n d i d a t e s  when they  have t h e  power t o  recommend t h r e e  t o  f i v e ,  
and he f e e l s  t h a t  t h e r e  has  been a  tendency t o  make t h e s e  
recommendations s o  t h a t  t h e  governor i s  boxed i n t o  p i ck ing  on ly  
one ox two cand ida t e s .  H e  s a i d  t h a t  t h e  b i l l  p rope r ly  a d d r e s s e s  
some o f  t h e s e  problems. 

Sena to r  Lensink s t a t e d  t h a t  it s u r p r i s e s  him t h a t  you have 
t o  w r i t e  i n t o  t h e  law t o  g i v e  a r e p o r t  t o  t h e  governor.  I t  seems 
t o  h i m t h a t  t h e  commission would communicate t o  t h e  governor  why 
t h e y  d i d  o r  d i d  n o t  p i c k  someone and i f  t hey  d i d  n o t ,  t h e  governor 
would a s k .  

S e n a t o r  Brown s t a t e d  t h a t  i t  i s  h i s  unders tanding  t h a t  now 
no r e p o r t  i s  be ing  submi t ted  t o  t h e  governor ,  b u t  he  s a i d  he d i d  n o t  
know i f  t h e  governor c a l l s  and a sks  them why they  recommend so-and- 
so .  He f e l t  t h a t  t h e r e  should be a  w r i t t e n  r e p o r t  go ing  t o  t h e  
governor  s t a t i n g  why they  recommended someone. . 

There  were no f u r t h e r  q u e s t i o n s  and t h e  hea r ing  on t h e  b i l l  
was c lo sed .  

CONSIDERATION O F  SENATE BILL 2 1 4 :  

Sena to r  Roskie,  D i s t r i c t  2 1 ,  gave an exp lana t ion  o f  t h i s  b i l l ,  
which i s  a n  a c t  t o  adopt  t h e  uniform a r b i t r a t i o n  a c t  and t o  conform 
o t h e r  s t a t u t o r y  p r o v i s i o n s  t h e r e t o .  He s t a t e d  t h a t  t h i r t y - n i n e  
s t a t e s  and t h e  United S t a t e s  have enac ted  a  uniform a r b i t r a t i o n  a c t  
and t h e  n e t  r e s u l t  i s  t h a t  Montana people  do n o t  have t h e  same 
freedom a s  they  do i n  o t h e r  s t a t e s .  

N e i l  B lacker ,  t h e  r e g i o n a l  d i r e c t o r  of S e a t t l e  D iv i s ion  o f  
t h e  American A r b i t r a t i o n  Assoc i a t i on ,  gave a  s t a t emen t  i n  suppor t  
of t h i s  b i l l .  H e  s t a t e d  t h a t  v i r t u a l l y  everyone i s  f o r  a r b i t r a t i o n  - 
t h e  c o n s t r u c t i o n  i n d u s t r i e s  a c r o s s  t h e  board,  t h e  n a t i o n a l  home 
b u i l d e r s ,  t h e  labor-management committee i n  t h e  p r i v a t e  s e c t o r ,  
t h e  r a i l r o a d  i n d u s t r y ,  f r e i g h t  l o s s  and damage c l a i m s ,  some medica l  
m a l p r a c t i c e ,  t e x t i l e  i n d u s t r y ,  i n t e r n a t i o n a l  t r a d e ,  e t c .  H e  s t a t e d  
t h a t  it i s  e a s i e r  t o  e n f o r c e  a r b i t r a t i o n  than  c o u r t  a c t i o n .  

M r .  Don Smith, an  a t t o r n e y  f o r  I . F . C .  Leasing Company s t a t e d  
t h a t  a r b i t r a t i o n  i s  a  qu ick  r e s o l u t i o n  t h a t  can a l l o w  t h e i r  company 
t o  g e t  t h e i r  equipment back i n t o  o p e r a t i o n  a s  soon a s  p o s s i b l e .  

Lee Walker, former p r e s i d e n t  of t h e  American S o c i e t y  of C i v i l  
Engineers ,  gave a s t a t e m e n t  i n  suppor t  of  t h i s  b i l l .  I 

Ward Shanahan, r e p r e s e n t i n g  h imse l f ,  s t a t e d  t h a t  he se rved  i n  
d i s p u t e  m a t t e r s  and t h i s  i s  a  s imple ,  s w i f t ,  e f f i c i e n t  method. He 
o f f e r e d  w r i t t e n  tes t imony.  (See E x h i b i t  A . )  
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Sonny Hanson, r e p r e s e n t i n g  t h e  Design P r o f e s s i o n a l s ,  A r c h i t e c t s  
and Eng inee r s ,  gave a  s t a t emen t  i n  suppor t  of t h i s  b i l l .  

Roy Blehm, r e p r e s e n t i n g  t h e  Montana S t a t e  Firemen's  A s s o c i a t i o n ,  
s t a t e d  t h a t  t h e  a n t i q u a t e d  Montana a c t  has  caused problems. 

There  w e r e  no f u r t h e r  proponents  and no opponents.  

Sena to r  Turnage commented t h a t  t h e  on ly  d i f f e r e n c e  between 
t h i s  b i l l  and t h e  c u r r e n t  law i s  t h a t  you c a n ' t  e n f o r c e  f u t u r e  
s u i t s  and you c a n ' t  a r b i t r a t e  something t h a t  h a s  n o t  a l r e a d y  
happened. H e  s a i d  t h a t  under A r t i c l e  2 ,  s e c t i o n  16 of t h e  
C o n s t i t u t i o n ,  he d i d  n o t  t h i n k  o u r  supreme c o u r t  would a b s t a i n  
t h i s  b i l l  and wondered a s  a  m a t t e r  of p u b l i c  p o l i c y  i f  w e  cou ld  
l e g i s l a t e  t h i s .  H e  s a i d  t h a t  t h e  C o n s t i t u t i o n  says  t h a t  c o u r t s  of 
j u s t i c e  s h a l l  be open t o  every person.  

M r .  Shanahan s t a t e d  t h a t  he thought  t h e  c o u r t s  were open t o  a l l ,  
and i t  d o e s n ' t  mean t h a t  people  have t o  go t o  c o u r t .  

and 
w i l l  
and 
can ' 

Sena to r  Turnage r a i s e d  some q u e s t i o n s  concerning l a b o r  d i s p u t e s  
s t a t e d  t h a t  a  g r e a t e r  p o r t i o n  of ou r  l o c a l  governing e n t i t i e s  

, s i g n  t h e s e  c o n t r a c t s ,  and they may have a  bad c a s e - o f  myopia 
t hen  t h e y  f i n d  o u t  t h a t  t hey  have no th ing  t o  say  about  i t ,  t h e y  
t go t o  c o u r t  and they  have t o  a r b i t r a t e .  

Roy Blehm s t a t e d  t h a t  what they in tended  t o  do i n  d i s p u t e s  
over  c o n t r a c t s  i s  t o  suhmit  it t o  t h e  a r b i t r a t i o n  pane l .  

S e n a t o r  Roskie s t a t e d  t h a t  he d i s c u s s e d  t h i s  w i t h  Sena to r  
Turnage and t h i s  i s  a  concern where you have mas te r  agreements and 
t h i s  cou ld  be  addressed  i n  t h e  a c t  i f  it i s  n o t  covered.  

M r .  Blacker  s t a t e d  t h a t  some of t h e  s t a t e s  t h a t  have t h i s  a c t  
i n c l u d e  t h e  l a b o r  p r o v i s i o n  and some do n o t .  He s t a t e d  t h a t  it 
comes down t o  t h e  b a s i c  q u e s t i o n  of  should people  be bound by t h e i r  
w o r d ,  it does  no t  r e q u i r e  people  t o  go t o  a r b i t r a t i o n .  H e  s t a t e d  
t h a t  9 9  p e r c e n t  a r e  g r i evance  a r b i t r a t i o n  and n o t  c o n t r a c t  a r b i t r a t i o n .  
He wanted t o  impress  t h a t  t h e  a c t  i s  n o t  f o r c i n g  anybody t o  a r b i t r a t e ,  
i f  t h e y  v o l u n t a r i l y  ag ree  t o  a r b i t r a t e ,  t hen  they  w i l l  be bound, b u t  
it may be adv i so ry  on ly  and n o t  bound. 

Sena to r  Turnage s a i d  t h a t  t h e r e  a r e  two t h i n g s  t h a t  he f i n d s  
d i s t u r b i n g  - you a r e  a s s w i n g  some f a c t s  t h a t  a r e  n o t  proven,  you 
a r e  assuming t h a t  no one i s  compelled t o  s i g n  t h e  agreement,  b u t  
what abou t  i f  you say t o  t h e  employer we a r e  going t o  s t a y  o u t  on 
t h a t  p i c k e t  l i n e  u n t i l  you do s i g n  an a r b i t r a t i o n  agreement,  i s  t h a t  
n o t  be ing  compelled? Also ,  he was concerned about  n o t  being bound 
by t h e i r  word and he s t a t e d  t h a t  you a r e  a sk ing  people  t o  g i v e  t h e i r  
word comple te ly  i n  ignorance  of  tomorrow's r e a l i t y  because of  a  
n a t u r a l  myopia of people .  H e  f e l t  t h a t  he would f i n d  t h a t  i f  he had 
known of  what tomorrow would b r i n g ,  he would never  have s igned  i t .  

M r .  Blacker  s t a t e d  t h a t  he has  seen unions  h i t  t h e  b r i c k s  
f o r  many f r i n g e  b e n e f i t s ,  wages, l a b o r  i s s u e s ,  e t c . ,  b u t  he s t a t e d  
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t h a t  he  h a s  never s e e n  a  un ion  go on s t r i k e  because  o f  n o t  a r b i -  
t r a t i n g .  

A l e t t e r  was s u b m i t t e d  from Howard C .  B u r t o n ,  which p e r t a i n s  
t o  e x c l u s i o n  of  l a b o r  ag reements .  (See  E x h i b i t  B . )  

CONSIDERATION OF SENATE BILL 250:  

T h i s  b i l l  i s  a n  a c t  t o  p r o v i d e  f o r  a  s t a t e m e n t  o f  i n t e n t  t o  
r e c o r d  f o r  i n s t r u m e n t s  which may n o t  be  r e c o r d e d  because  o f  
o p e r a t i o n  o f  c e r t a i n  s u b d i v i s i o n  l aws ,  e s t a b l i s h i n g  p r o c e d u r e s  
and a six-month p e r i o d  o f  c o n s t r u c t i v e  n o t i c e .  S e n a t o r  Turnage 
s a i d  t h a t  t h e  b i l l ,  a s  i n t r o d u c e d ,  w i l l  need s o m e  amendments. 
H e  s t a t e d  t h a t  i n  r e c o r d i n g  a n  i n s t r u m e n t ,  t h e y  w r i t e  down t h e  
d a t e ,  h o u r  and minu te  o f  t h e  r e c o r d i n g  and t h i s  f i x e s  t h e  l e g a l  
r i g h t  t o  t h e  l a n d  a t  t h a t  t i m e .  H e  s a i d  t h a t  on t h e  day f o l l o w i n g  
t h e  s a l e  o f  t h i s  l a n d ,  a judgment c o u l d  b e  f i l e d  and had t h e  
judgment b e a t  t h e  r e c o r d i n g  a t  t h e  c o u r t h o u s e ,  t h e  p e r s o n  would 
have  t o  pay t h e  judgment. 

S e n a t o r  Turnage a l s o  commented t h a t  i f  t h e  c l e r k  h e l d  t h e  
f i l i n g  up f o r  a  day o r  so f o r  some r e a s o n  and someone came i n  w i t h  
a judgment on t h a t  l o t ,  t h a t  he  t h o u g h t  t h a t  t h e  c l e r k  would be 
l i a b l e  and t h e  q u e s t i o n  would be who g e t s  t o  t h e  c o u r t h o u s e  f i r s t .  

John  B e l l ,  r e p r e s e n t i n g  t h e  Montana A s s o c i a t i o n  o f  County 
C l e r k s  and R e c o r d e r s  o f f e r e d  some amendments t o  t h i s  b i l l  and 
t h e n  h e  s t a t e d  t h a t  t h e y  would s u p p o r t  t h i s  b i l l .  

D a r l e n e  Hughes, p r e s i d e n t  of t h e  a s s o c i a t i o n  f o r  R a v a l l i  
County s a i d  t h a t  t h e y  w e r e  t r y i n g  t o  work up  some amendments and 
would o f f e r  them t o  t h e  committee.  

T h e r e  b e i n g  no  f u r t h e r  q u e s t i o n s  o r  comments, t h e  h e a r i n g  
on t h i s  b i l l  was c l o s e d .  

T h e r e  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  m e e t i n g  a d j o u r n e d  a t  
10:53 a.m. 

- 
SENATOR EVERETT R .  LENSINK, Chairman 
S e n a t e  J u d i c i a r y  Committee 
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SUNNARY OF TESTIMONY TO JUDICI> ,D,Y CO!C:.IITTEE 

submitted by 

DONALD S. SMITH 
Associate General Counsel 

Al l -S ta tes  Leasing CompanylIFG Leasing Company 
- .  . - .  

My companies a r e  i n  favor of the zdoption of the  Uniform 
Arb i t r a t i on  Act because i t  allows agreecents  to  a r b i t r a t e  f u t u r e  
d isputes .  Current Montana law p roh ib i t s  con t r ac tua l  agreements 
t o  a r b i t r a t e  fu tu re  d isputes .  

We became aware of the  advantages of the Uniform 
Arb i t r a t i on  Act through the course of baslness deal ings  i n  
o the r  s t a t e s .  Our con t rac t s  provide f o r  che a r b i t r a t i o n  of 
fu tu re  d isputes  i n  those s t a t e s  where i t  i s  permissible.  

Quicker ~ e s o l u t  i o n  o f  . ~ ; s p ~ ' t ~ s  

Attorneys represent ing us i n  Oregon and Washington 
r e p o r t  t h a t  a  normal l e g a l  ac t ion  within'  t h e -  judici-a1 system 
w i l l  take  from one and one-half t o .  t h r ee  years  f o r  a  decis ion.  
The time length w i l l  vary depending on tAe case load of the  
p a r t i c u l a r  forum. - 

I n  con t r a s t ,  they repor t  t h a t  a r b i t r a t i o n  normally 
resolves  a s imi l a r  d i spu te  within two to  t h ree  months. . 

Lower Overal l  Legal E x p e ~ s e s  

Local o f f i c e  personnel of ten  represent  our company - i n  - 
smal ler  or-uncomplicated disputes.  The a t to rneys  concentra te  
t h e i r  time on the l a rge r  more complex cases.  Arb i t r a t i on  has 
fewer time delays during the  prosecution of a  case ,  which saves 
time as  wel l  as allowing a t torneys  to  use t h e i r  time more 
productively.  

Expert Arb i t r a to r s  

Arb i t ra to rs  a r e  general ly  experts  i n  the  f i e l d  and have 
a grasp of the  t echnica l  aspects  and re levant  i s sues  a t  hand. 
Informal a r b i t r a t i o n  hearings conducted 5y expert  a r b i t r a t o r s  

I usua l ly  requ i re  l e s s  than four hours to  co3plete.  

Uniformity of the  Act 

Adoption of the  Uniform Act w i l l  b r ing  Montana i n t o  
conformity with the modern a r b i t r a t i o n  lax of t he  United S t a t e s  
Prr*r~+-rrmnn+ nnrl  .1c rrc ;tr n ;  - t n r  n t n i - m e  



Under t h e  Eibntana c o m n  law a g r e e m n t s  t o  a r b i t r a t e  e x i s t i n g  

d i s p u t e s  are v a l i d  and enforceable .  But 11 s t a t e s  which r e t a i n  t h e  

c o m n  law, such as hbntana, do no t  i n s u r e  t h e  v a l i d i t y  o f  f u t u r e  

d i s p u t e  a r b i t r a t i o n  clause;:. Although et7ery o t h e r  provision o f  a 

c o n t r a c t  m y  b e  s p e c i f i c a l l y  enforced by hlontana cour ts ,  a voluntary 

' a g r e e m n t  t o  a r b i t r a t e  d i spu tes  t h a t  m y  arise i n  t h e  f u t u r e  cn;: be 

revoked by any p a r t y ,  f o r  no reason,  at any t irre,  and t h e  o t h e r  pa r ty  

cannot enforce  it i n  court. Therefore,  t h e  b e n e f i c i a l  f e a t u r e s  of 

a r b i t r a t i o n  are no t  f u l l y  a v a i l a b l e  to t h e  c i t i z e n s  and a t to rneys  
/ 

o f  hbntana. By c o n t r a s t ,  39 states, t h e  D i s t r i c t  of  Co lmbia ,  

h e r t o  Ric,o, and t h e  United S t a t e s  have enacted t h e  Uniform 

A r b i t r a t i o n  Act which makes a g r e e m n t s  t o  a r b i t r a t e  f u t u r e  d i spu te  

b inding,  i r r evocab le  and enforceable .  * 
The n e t  result is that Bbntans lawyers and businessmn dc~ not 

have t h e  samz freedom t o  choose f o m  i n  b b n t m a  t h a t  they have 

ir, o t h e r  states. They are forced t o  r e l y  on t h e  mdern a r b i t r a t i o n  

lam of o t h e r  states such as Arkansas, 1 l l ino i . s  and Kansas and t o  

conduct t h e i r  a r b i t r a t i o n s  i n  those  states. 

The suppor t  o f  a r b i t r a t i o n  by t h e  business ,  const ruct ion,  and 

p r o f e s s i o n a l  corrmunities is a t t r i b u t a b l e  t o  mny f a c t o r s .  

First, the p a r  t i e s  can select a r b i t r a t o r s  who a r e  fami' IL;~S ' 

with  t h e  practices and custo-m of t h e  t r a d e  and wtth such matters 

as c u r r e n t  p r i c e s ,  m r c h a n t a b l e  q u a l i t y ,  t h e  terns of sale ,and t h e  

like. ?his f e a t u r e  of a r b i t r a t i o n  cannot he lp  b u t  produce advantaws 

t o  t h e  p a r t i e s  and t o  t h e  pub l ic .  



- 2 - 
The p a r t i e s  b e n e f i t  because t h e r e  is no need to spend valuL*le 

t im acquaint ing a judge and jury wi th  t h e  background, c u s t o m  and 

usage and t e c h n i c a l  i n t r i c a c i e s  of an indus t ry .  

The p u b l i c  b e n e f i t s  because t h e r e  is no need t o  appropr ia te  

funds f o r  t h e  stqport of  such a t r i b u n a l .  A r b i t r a t i o n  would cost 

kbntma txcpayers nothing.  

Second, a r b i t r a t i o n  makes p o s s i b l e  speedy, less expensive 

s e t t l e ~ n t  o f  d i spu tes .  One reason f o r  t h i s  uras r ecen t ly  noted 

by M r .  J u s t i c e  Rehnquist when he  wrote "I t h i n k  t h a t  another less 

f requen t ly  r e a l i z e d  advantage o f  a r b i t r a t i o n  is t h a t  its pmcsss 

usua l ly  need produce only a s e t t l e w n t  between t h e  particular 

l i t i g a n t s ;  i t  need no t  produce a body o f  dec i s iona l  law which w i l l  

guide lawyers and c l i e n t s  as to what t h e i r  f u t u r e  conduct ought to  

be'.'. It is not a f f e c t e d  by crowded court calendars .  Properly 

u t i l i zec l ,  it m y  even a f f o r d  relief t o  sorre overcrowded murts. 

Another sdvantage o f  a r b i t r a t i o n  i s its inheren t  privacy.  

7his permits businessrren to  reso lve  t h e i r  p r o b l e m  without having 

to  i n c u r  a p e m e n t  breach i n  t h e i r  r e l a t i o n s h i p s  because o f  ill 

f e e l i n g s  which m y  flow from a p u b l i c  trial.  

These a t t r i b u t e s  of a r b i t r a t i o n ,  while c l e a r l y  b e n e f i c i a l  

to d o m s t i c  bus iness ,  are even mre b e n e f i c i a l  t o  i n t e r n a t i o n a l  

t r ansnc t ions  . Alms t a l l  i n t e r n a t i o n a l  tracle c o n t r a c t s  provide 

for t h e  a r b i t r a t i o n  of f u t u r e  d isputes .  

Businessmn do no t  s t a n d  alone in pr'rise of a r b i t r a t i o n .  

Cour ts  have inc reas ing ly  been p r a i s i n g  t h e  use of t h i s  m t h o d  of 

d i s p u t e  se t t l e r ren t .  



I n  3.967, t h e  Suprem Court of t h e  Chited S t a t e s  i n  P r i m  Pa in t  v. 

Flood & Conklin Mf g. Co. , 388 U . S . 395, reassured t h e  c o m r c i a l  

conrmmity t h a t  when a businessman in tends  a p m p t  resolutiorl  o f  h i s  

d i s p u t e  through a r b i t r a t i o n ,  h e  is legally e n t i t l e d  to pursue h i s  

rights w i t h i n  t h a t  forum without  any "delay o r  obs t ruct ion i n  the 

courts". 121e prirrury pupose of the Thifoolm . k b i  t r a ~ i o n  Act is t;o 

insure t h z t  t h i s  goal  is not  defeated.  

And one year  later Chief J u s t i c e  Ii'arren Burger ( then a Judge 

of t h e  U.S. Court of Appeals f o r  t h e  District of Columbia) s t a t e d :  

" . . . (T) h e r e  are better ways of  resolving 

p r i v a t e  d i spu tes ,  and w e  mt i n  t h e  pub l ic  

interest m v e  toward t ak ing  a l a r g e r  v o l ~ m  

01 p r i v a t e  c o n f l i c t s  ou t  o f  t h e  c o u r t s  a d  

i n t o  t h e  channels o f  a r b i t r a t i o n "  . 

It  should  b e  made clear t h a t  lawyers are i n  no way d i sp laced  

by a r b i t r a t i o n  . No blzsinessma uses a r b i t r a t i o n  today except  wi th  

t h e  advice and consent o f  h i s  a t to rney .  Indeed, it is usually an 

a t t o r n e y  who d r a f t s  a con t rac t  conta in ing t h e  a r b i t r a t i o n  clause. 

He a l s o  p r e s e n t s  o r  defends claim; in a r b i t r a t i o n .  And, a t to rneys  

are f requen t ly  asked t o  s e r v e  as a . r5 i t ra tors .  

For t h e s e  reasons ,  t h e  hbntana Leg i s la tu re  should e n a c t  a 

n ~ d e r n  arb it ratio:^ law such as t he  Lniform Arb i t ra t i cn  Act. Th i s  

Act w a s  adopted by t h e  Nat ional  Conference o f  Comnissioners on 

Uniform S t a t e  Laws i n  B55 and approved by t h e  IIouse of Dclegztes 

of t h e  Amrican Bxr  Associat ion i n  2356. I n  D76, t h e  IIouse of 



Delegates r e i t e r a t e d  its enck~rsemnt of the Unifolm A c t  t h a t  states 

i enact  it for use i n  m ~ c a l  profess ional  l i a b i l i t y  disputes.  

WiL;ORnI AIBITilATION ACT STATES AiiD JURISDICI'IGJS 

*Alaska, the  District of Colurbia, Arkansas, Cal i fornia ,  Colorado, 
Connecticut, Iklaivare, F lor ida ,  C*or,-ia, IFa.i;nii, Idaho, I l l i n o i s ,  
Incliana, Kansas, Louisia~a, Maine, hhry land, Mzissach~se tts , Michigan, 
Knneso ta ,  Nevada, New EIarpshire, New Jersey, New hfexico, IUev York, 
North Carolina,  Ohio, Okf-ahom, Oregon, Pennsylvar~ia, h e r t o  Rim, 

Island, Soutll C a r o l i n a ,  Souti.1 Dakota, Texas, U t a h ,  Virginia ,  
Washington, Wisconsin, and Wyoming. (1/1/79) 

Prepared by the General Counsel of t he  Amrican Arbi t ra t ion Association 
140 I V .  5.lst S t .  
New York, NY, 10020 



Geo technical Engineering 
i 

%* 

Fieldzand Laboratory Investigations 
Engineering Analysis and Recommendations 

Great Falls Billings Montana - Boise Pocatello Idaho - Gillette Wyomi 

528 Smelter A venue 
P.O. Box 951 
Great Falls, Montana 59401 

Members o f  the  Committee, 

My name i s  Leland J. Walker, and I am Chairman o f  t h e  Board 
o f  No r the rn  Tes t i ng  Labora tor ies ,  a f i r m  o f  c o n s u l t i n g  engineers head- 
quar te red i n  Great F a l l s ,  w i t h  o the r  o f f i c e s  i n  Montana, Idaho, Washing- 
t o n  and Wyoming. 1 am a pas t -p res ident  o f  the  Montana Sect ion o f  the  
American Soc ie ty  o f  C i v i l  Engineers, and a  pas t -p res ident  o f  t h e  n a t i o n a l  
o r g a n i z a t i o n  o f  t h a t  Society .  I am here today, represent ing  b o t h  the 
Montana Sect ion  and the  n a t i o n a l  o rgan iza t i on ,  t o  speak i n  f avo r  of ,  
and t o  urge your  f avo rab le  cons ide ra t i on  o f  Senate B i l l  214. 

I might  add t h a t ,  s ince  1967, 1 have been a  p a n e l i s t  o f  t he  
American A r b i t r a t i o n  Assoc ia t ion ,  and have served as an a r b i t e r  i n  
connect ion  w i t h  several  c o n s t r u c t i o n - r e l a t e d  mat ters s ince t h a t  t ime. 

The American Soc ie ty  o f  C i v i l  Engineers was a  cooperator  i n  
t he  development o f  t he  Const ruc t ion  l ndus t r y  A r b i t r a t i o n  Rules, and has 
cont inued i t s  endorsement o f  them throughout the t ime they have been i n  
e f f e c t .  

Through a c t i v e  rep resen ta t i on  on the Nat iona l  Const ruc t ion  
Indus t r y  Advisory Committee t o  AAA, the American Soc ie ty  o f  C i v i l  Engi- 
neers i s  kept  informed o f  the  ex tens ive  program made a v a i l a b l e  t o  the  
c o n s t r u c t i o n  i n d u s t r y  t o  exped i te  the se t t lement  o f  d isputes .  The 
c o n t i n u i n g  i n t e r e s t  o f  the  Soc i t y  i s  g'iven substance through a c t i v e  p a r t i -  
c i p a t i o n  i n  t he  work o f  NCIAC, and rep resen ta t i on  i n  a l l  the  regions o f  
the  AAA o rgan iza t i on .  The p u b l i c a t i o n s  o f  t h i s  Soc ie ty  have been a v a i l -  
a b l e  t o  i n fo rm the  c o n s t r u c t i o n  i n d u s t r y  o f  developments i n  a r b i t r a t i o n ,  
f r e q u e n t l y  c a l l i n g  a t t e n t i o n  t o  the  a v a i l a b i l i t y  o f  such serv ices .  As 
an educat iona l  e f f o r t ,  a r b i t r a t i o n  has been a  sub jec t  f o r  n a t i o n a l  con- 
ferences and convent ions o f  ASCE.  

A t  t h i s  moment, a  prominent concern i s  t he  impact o f  n a t i o n a l  
p o l i c i e s  on t h e  c o n s t r u c t i o n  i ndus t r y .  Studies a r e  going forward on 
p r o d u c t i v i t y ,  delays, impact o f  governmental regu la t i ons ,  and o f  course 
cos t  esca la t i on .  I t  has become necessary t o  consider  any procedure 
g i v i n g  promise o f  enhancing the  h e a l t h  and w e l l - b e i n g  o f  the capac i t y  
o f  c o n s t r u c t i o n  t o  serve human needs. C e r t a i n l y  prompt se t t lement  o f  
d i spu tes  between p a r t i c i p a n t s  i n  the c o n s t r u c t i o n  i n d u s t r y  takes 
deserved prominence among such cons idera t ions .  

The leadersh ip  o f  the American A r b i t r a t i o n  Assoc ia t ion ,  over  
a p e r i o d  o f  h a l f  a century ,  has earned the admi ra t i on  o f  many organiza-  
t i o n s ,  i n c l u d i n g  the  American Society  o f  C i v i l  Engineers. 



Norfhern Testing Lbmatoricr, Inc. 

I The American Soc ie ty  o f  C i v i l  Engineers supports the  l e g i s -  
l a t i o n  be fore  you here today, i n  the i n t e r e s t  o f  p r o v i d i n g  sound pro- 
cedures f o r  an economical, e f f e c t i v e  c o n s t r u c t i o n  process. 

I pe rsona l l y  support t h i s  concept and recommend your favorab le  
vo te  on Senate B i l l  214. 

/ / 

Leland J. Walker 
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January 30, 1979 

E!r. N e i l  E lacker  
Coach House 
910 N. L a s t  Chance Gulch 
Helena, MT 59601 . 

Dear N e i l :  

Enclosed i s  a copy of my memorandum of February 3, 1978 t o  Dean S u l l i v a n ,  
cozzcerning a r b i t r a t i o n  i n  Piontana and t h e  Ur,i-form Act. A s  an appendix t o  
the  meno you w i l l  f i n d  t h e  c u r r e n t  p rov i s ions  of Elontans s t a t u t o r y  law an 
commercial a r b i t r a t i o n .  

On ?age 5 ,  3 r d  f u l l  paragraph of t h e  memo, I r e f e r  t o  t h e  a r b i t r a t i o n  
p rov i s ion  of t h e  Montana C o l l e c t i v e  Bargaining f o r  Pub l i c  Employees Act. 
I have enc losed  a  copy of t h a t  Act. 

Also enc losed  i s  t h e  most r e c e n t  EIontana Supreme Court op in ion  on commercial 
a r b i t r a t i o n ,  Palmer S t e e l  S t r u c t u r e s  v.  W~.s tech ,  Inc .  Ta~ilc. t h s  d e c i s i o n  
pycsents  no d e p a r t u r e  from t h e  law a s  d iscussed  i n  t h e  memo, I e n c l o s e  i t  
because i t  r e p r e s e n t s  t h e  l a s t  word on t h e  s u b j e c t .  (Note t h e  d i s s e n t  
a rgues  t h e  c u r r e n t  law i s  inadequate . )  

I hope t h i s  w i l l  b e  h e l p f u l .  P l e a s e  f e e l  f r ee  t o  call. .on ne i f  I can be 
of f u r t h e r  a s s i s t a n c e .  

S i n c e r e l y ,  

I J i l l i a r n  L .  Corbe t t  
A s s i s t a n t  P ro fe s so r  

WLC : CIJ 

Enc . 



DATE: F e b r u a r y  3 ,  1978 

TO: Dean R o b c r t  E. S u l l i v a n  

FROM: P r o f e s s o r  W i l l i a m  L.  C o r b e t t  

RE: . A r b i t r a t i o n  Law %u F i o n ~ a n a  and t l ic  Uniform k r b i t r a ~ i o n  Act 

Conc lus ion :  

I iontana l aw i s  a n  inipcdirnent t o  t h e  s:lcccs.';ful r e s o l u t i o n  o f  d i s p u t e s  th rough  
a r b i t r a t i o n .  L e g i s l n t i v e  cn:lc t n e n t  o f  t? le  : h d e l  Act  o r  o thc r  siri~ iLzr l c g i s -  
l a t i o r 1  i s  n e c e s s a r y  t o  e n a b l e  Ifiontana t o  j o i n  w i t h  t h e  vas t  m a j o r i t y  of  
states t h a t  perrui t and  encourage cff  e c t i v c  p r i v a t e  d i s p i i t e  se t t l -cr , lent  t h r o u g h  
a r b i t r a t i o n .  



t.. 
I. Arbi  t r n  t i o n  a t  Couaaon Law. 

I 

To c l c a r l j r  uridcrstand t h e  c u r r e n t  1-:onLana law on a r b i t r a t i o n  i t  i s  
I 

ncccssasy  t o  unders tand  a r b i t r a t i o n  a t  comnon l a w .  T h i s  i s  due  t o  t h e  

f a c t  t h a t  a r b i t r a t i o n  latr  i n  Ptontana h a s  c h a n ~ e d  l i t t l e  i n  t h e  l a s t  one 

hundred y e a r s .  

A t  CoIiiRion law a r b i t r a t i o n  was viewed w i t h  much d i s f a v o r  by the  

c o u r t s .  The c o u r r s  b e l i e v e d  t-hnt they should n o t  be ous ted  o f  t h c i r  

t r a d i t i o n a l  r o l e  i n  d i s p u t e  s e t t f e m c n t  by p r i v a t e  t r ibunal -s ,  n o r  should 

p a r t i e s  t o  a c o n t r a c t  be depr ived  of  access t o  t h e  c o u r t s .  A s  a conse- 

quence, a r b i t r a t i o n  c l a u s e s  were a lmost  u n i v e r s a l l y  he ld  t o  be void and  

unenfo rceab le .  School D i s t .  No. 1 v .  Gl.obr and ~ e ~ ; l b l i c .  I n s .  Co.,  146 

IIont. 208,  212. (19G5). See Note, Contract Cl.nusc Provid ing  Fo r  Arbilrra t j.on - 

Of F u t u r e  - Di-spuces Is Not: Enforceable  I n  Montana 9 24 Ilont. L. Rev. 77  (1963) .  

' . A t  common l a w ,  t h e  c o u r t s  g e n e r a l l y  rccognizcd b u t  d id  n o t  n e c e s s a r i l y  

e n f o r c e  t h r e e  d i s t i n c t  t y p e s  of a r b i t r a t i o n  c l a u s e s :  

(1) An agreement t o  a r b i t r a t e  a d i s p u t e  c s i s t i n g ,  a t  t h e  t ime  t h e  

agreeKent i s  e n t e r e d .  T h e s e  p r o v i s i o n s  were v a l i d  and 

e l ~ f o r c e a b l e  on ly  a f t e r  tlic s u b j e c t  was a c t u a l l y  a r b i t r a t e d ,  

but a p a r t y  would be  d c n i c d  a c o u r t  o r d e r  en fo rc ing  t h e  

c o n t r a c t u a l  d u t y  t o  a r b i t r a t e .  

(2) '  An agreement t o  a r b i t r a t e  a f u t u r e  f a c t u a l  d i s p u t e  (a 

. . . - 
f d c t r ~ a l  d i s p u t e  n o t  i n  o : i s t c n c e  a t  t h e  t i n e  of t h e  

agreement u a s  en t e r c d  b u t  wl-:i ch n i g h t  a r i s e  i n  t1:c 

f u t u r e ) .  These p r o v i s i o n s  were considc.rcd v a l i d  be- 

cause  t h e  c o u r t s  were n o t  ous ted  of t h e i r  j u r i s d i c t i o n  

o v e r  i s s u e s  of law. 

- (3 )  An agscement t o  n r l i t r a b c  ;lnir f ~ l r t t r c  d i s p u t e  ( f a c t  o r  , -  -- 

law) . Thcsc ngrccrl~cnfs wcrc un,iforml y Ilc.ld t p  I c  



v o i d  a n d  u n e n f o r c c ~ b l e  b c c a u s e  t h e  c o u r t s  wcre ollstcd of 

their j u r i s t i i c t i o n  ovc r  legal .  i s s u c s  and i t  was believed 

t h a t  t h e  p a r t i e s  should n o t  bc dcprivci l  o f  t h e i r  a c c e s s  

t o  t h e  c o u r t s .  

11. A r b i t r a t i o n  i n  Nontana. 

A. A r b i t r a t i o n  i n  comr;iercial d i s p u t c . ~ .  

111,1867 t h e  blontana l e g i s l a t u r e  enacted a s t a t u t c  which upon f i r s t  

r ead ing  a p p e a r s  to  have revc.rscd the conmon b i a s  a g a i n s t  a r b i t r a t i o n .  

The s t a t u t e  p rov ides  t h a t  "persons capab le  of c o n t r a c t i n g  may submit  t o  

a r b i t r a t i o n  any con t rove r sy  which n i g h t  bc  the s u b j e c t  of a c i v i l  a c t i o n  

1 
between them . . . . R.C.M. 13/17, 5 93-201-1. Desp i t c  t l lc p o t e n t i a l l y  

broad r e a d i n g  t h i s  s t a t u t e  n i g h t  be g-ivcn, t h e  Xonfana Court ,  i n  conformity 

w i t h  j u r i s d i c t i o n s  w i t h  s i m i l a r  l e g i s l a t i o n ,  i n t e r p r e t e d  t h e  s t a ' t u t e  t o  

p rov ide  f o r  j u d i c i a l  enforcement o f  an a r b i t r a t i o 1 1  provision o n l y  when 

t h e  d i s p u t e  i s  i n  c x i s t c n c c  a t  t2ic t ime t h c  agreement i s  e n t e r c d .  

Green v.  1-!olff, 1/10 Fiont. 413, 423 (1962) .  Thus, under t h e  s t a t u r e ,  an - 
agreement t o  a r b i t r a t e  o n l y  an  e x i s t i n 1  d i s p u t e  i s  val.id and en fo rcenb lc .  2 

I n  a d d i t i o n  t o  t he  s t a t u t e ,  t h e  P l ~ n t a n a  Court: contintled tllc common l a w  

n o t i o n  t h a t  an agrccn~ent  t o  a r b i t r a t e  any f u t u r c  --- f a c t u a l  d i s p u t e  was 

v a l i d ' a n d  enforceable (ca t egory  //2 discussccl above) .  Moreover, t h e  

Court recognized  tha t an a r b i t r a t i o n  award rrndcr a val3.d and enforceable 

nrb i t ra t :<on agree!qent i s  b i n d i ~ ~ y ,  on t h e  p a r t i e s .  
3 

See A p p c n d i . ~ ,  p .  i. 

Thc s t n t u t c  d i d  have t h e  p o s i t i v c  e f f c c t  of  e l i n ~ i n a t  i i ~ g  tile colnnion law 
obstacle t o  ex is t in l ;  d i s p u t e  a r b i t r a t i o n  mcntioncd j.n catep.ory /I1 d i s -  
cussed above. 

A p a r t y  c o u l d ,  of c o u r s e ,  r c c c i . v c . j u d i c j n 1  rcvicir of t he  aw.lrt1 and 
upor1 an appropr i  n t c  showiny, llnvc t h e  award vncntc:ll, corl-cc tcrl o r  
modi.fict1. T h i s  w i l l  L C  d i s r u s s c d  i n f r a .  p p .  9-10. 



. . &" C 
liowever, tllc n , o r  01,staclc t o  nrb i  t ra t l ion  rcnl,.Lned. T l ~ c  Elontana 

Court cont inued  t o  f o l l o w  tlle common l a v  r a t i o n a l e  t h a t  a n  agrecrnent 

p rov id ing  f o r  t h e  a r b i t r a t i o n  of a f u t u r e  d i s p u t e  i nvo lv ing  an i s s u e  
-T----- 

of law was unenforccablr :  ( ca t egory  5 3 ) .  =.h v .  Z e p l ,  Mont. 

567 P.2d 923, 929 C1977). 

Unlilce Montana, many j u r i s d i c t i o r l s  e a r l y  came t o  t h e  r e a l i z a t i o n  

t h a t  i f  an  agreement p rov id ing  f o r  arbitration of c x i s t j n g  d i s p u t e s  - 
i nvo lv ing  issues of - law were en fo rceab le ,  i t  would  n o t  v i o l a t e  public 

p o l i c y  t o  make en fo rceab le  an  agreen!ent t o  a r b i t r a t e  a f u t u r e  d i s p u t e  -- 

i nvo lv ing  an  i s s u e  of a. These c o u r t s  r e a l i z e d  t h a t  even i f  t h e  award 

of an  a r b i t r a t o r  were t o  be based on a n  i .ssue of law, t h e  award u a s  n o t  

enforceable u n t i l  a c o u r t ,  w i t h  a n  o p p o r t u n i t y  t o  review the l e g a l  

r a t i o n a l e ,  enforced t h e  award. --- See - E z c l l  v .  Rocky - Wountai.n Bean & 

E l e v a t o r  C O . ,  7 6  Colo. 409, 232 Pac. 680 (1325) .  lIo~.*.cver, t h c s e  jur j .s-  - . . 

d i c t i o n s ,  u n l i k e  i.:ontann, wcre n o t  faced wi th  a 1.cgls l .a t ive mandate 

p r o h i b i t i n g  t h e  development of a r b i t r a t i o n  avay from its common law 

l i m i t a t i o n s .  

I n  1895 t h e  1-iontana l e g i s l a t u r e  enac ted  a s t a t u t e  t h a t  c o d i f i e d  t h e  
I 

e x i s t i n g  comnon law n o t i o n  that c o u r t s  ccnnor. be  denied  t h e i r  t r a d i t i o n a l  

j u r i s d i . c t i o n  ove r  d i s p u t e  settl .cruent by  agreements  of t h e  parties. School  

4 
- n i s t .  KO. .1 v. Globe & l i epubl ic  I n s .  Co. , supra  146 f4ont. a t  212. This 

1895 s t a t u t e  h a s  been c o n s i s t e n t l y  i n t c r p r c t t x l  by t h e  lsfontana Cour t  t o  

make u n t n f o r c c a b l c  an agreement t o  a r b i t r a t e  fi-~tusc d i s p u t e s  un1.es.s' t h e  

a r b 2 t r a t i o n  p r o v i s i o n  i s  1.imitcd t o  t hc  dctcr!ni~.rnt ion of  s o l e l y  fnc.ttta'1. 

i s s u e s ,  Smith v. Zepp, s u p r a  567 P .  2d a t  929; Grccn v. \.lolf, s u p r a  140 - - - 

'4 The c t a t u t c  prov-ides: "Every s t i p u l a t i o n  o r  cont i i t ion  i n  a c o n t r a c t  
--.4 by whicll any  p a r t y  t h e r e t o  i s  rcsrri.c:tccl from enforcillf ,  his r i g h t s  

undcl: t l l c  c o n t r a c t ,  by t h e  u s u a l  proccedihgr; i n  orclinary  tribunal.^, o r  
wll.l.ch limits t11c time wit l l in  v l ~ i c l l  hc. may thus  cn fo~ :cc  l i i s  rif;llts, i s  
void.  1t.C.M. 1947 5 13-806. 



nont.' a t  4 2 5 ;  se,< ox r c l .  ---- Cavc Consr. Co. ---- v .  ~ i ! f  - C t  L 8 150 .\loot. 18, 

5 22 (1967).  The Montana Court h a s  i n d i c a t e d  t h a t  such a narrow concept ion  

of a r b i t r a t i o n  i s  n o t  t r u l y  a r b i t r a t i o n  b u t  mcrely judi .c ia1 rccoy,n.it ion 

of comncrc ia l  a p p r a i s a l .  - School D i s t .  No. 1 v.  Globe h R e p u b l i c  Tns. Co. , 

s u p r a  146 Mont. at: 213. T h u s ,  what is  o f t e n  r e f e r r c d  to  a s  a r b i t r a t i o n  

i n  l fontana  i s  noth ing  more than  l c g a l  recognition and enforcement  of 

appra isa l .  agreements  i n  a  commercial s e t t i n g .  

B. A r b i t r a t i o n  i n  Labor Disputes .  

Freq:lently a collectively Largaincd c o n t r a c t  be tween a n ,  employer and 

a union  w i l l  i n c l u d e  n p r o v i s i o n  f o r  d i s p u t c  set t lernen ' t  ending i n  a r b i -  

6 
t r a t i o n .  I n  view of t h e  l i m i t e d  scope of a r b i t r a t i o n  i n  t h e  c o m e r c i a :  

s e t t i n g ,  the ques t ion  a r i s e s  whether t h e  agreed niethod of l a b o r  d i s p u t e  

s e t t l c i n c n t  w i l l  f a r e  any b e t t e r .  Because t h e  a r b i t r a t i o n  machinery i n  

the l a b o r  agreement a n t i c i p a t e s  t h e  r e s o l u t i o n  of a l l  ( f a c t u a l  and l e g a l )  
, - 

f u t u r e  d i s p u t e s ,  i t  could  be a r ~ t l c d  t h a t  t h e s e  a r b i . t r a t i o n  agreements  t r i l l  ,- j 

meet w i th  t h e  same f a t e  a s  found i n  cont~!!ercial c o n t r a c t s .  Ilowcvcr, t h i s  

i s  n o t  the  case. 

5 The Montana C o u r t  ha s  he ld  t h a t  a provisi .on r e q u i r i n g  t h e  a r b i t r a t i o n  of  
a f u t u r e  dispute i r ~ v o l v i n g  an i s s u e  o f  "va lue  o r  q u a l i t y "  is  v a l i d  and 
enfnrccn1)lc.  I1owevc.r , t h e  c o u r t  1i:ls c o n s i s  t c n t l y  l l e l d  t h a t  a n  a r b i -  
tration award in a d i s p u t e  i -nvolving an  i s s u e  of "value o r  q u a n t i t y H  

. . must be  based s o l e l y  on a q u e s t i o n  of f ac t . ,  and t h a t  once t h e  a r b i -  
t r a t o r  r e l . i c s  on tltc " i n t c n t  and meaning" of  t h e  c o n t r a c t  i n  r each ing  
his d c c i . s i o ~ ~ ,  he i.s involved  i.n a n  iss11e of I.aw and t h e  a~:l;trd i s  v0i.d 
and unenforceable .  -- S t a t e  ex ~:el.Cave Co. ---- V. D j . s t .  C L ,  -supra 150 I'ianr. 
a t  22 .  

Nost f r cquc l l t l y  tlie cont rac l :  w i l l  p rovide  f o r  a grievance p rocedure  
which e s t a b l i s l t c s  a n  ag~:eed method of dispute sett1en:ent.  O f t e n  t h e  
g r i cvnnce  proccdurc w i l l  p rovide  t h a t  unrcsolvcd g r i evances  a r c  t o  be 

If  submi.ttc!d t o  a r b i t r a t i o n ,  e .  g .  gricvrlrtcc a r b i t r a t i o n .  " 11 second nc:tllod 
of a r b i t r a t i o n  o c c a s i o n a l l y  psovidcd f o r  i n  a coll .cct-i .ve agrecrnent: c a l l s  
f o r  a1-bj t ~ n t i o n  i n  t h e  evcnt  t h e  p a r r i e s  a r c  unable  t o  rcnch ng1-ccincnt 
on the specific pl-ovis ions t o  bc included i n  a subscqucnt  c o n t r a c t .  
This rnctl~c~d of l abor  di.sputc. sct t l .cmcnt  i.s r c f c r r e d  t o  a s  " in t :e rcn t  
a r b i t r a t i o n . "  



Q f' S e c t i o n  301 or t h e  N a t i o n a l  Labor R e l a t i o n s  Acc provi t lcs  t h a t  a ' 

s u i t  f o r  v i o l a t i o n  of a l a b o r  c o n t r a c t  i n v o l v i r ~ g  an  c:mployct engaged 

i n  i n t e r s t a t e  coclmcrcc may be b r o u g l ~ t  i n  n F c d e r a l  D i s t r i c t  CourL wit l lout  . 

regard  t o  the amount i n  con t rove r sy  o r  d i v c r s i  t y .  2 9  USCA 185(a). . The 

g r e a t  m a j o r i t y  of  cases brought  u n d e r  5 301 a r c  a c t i o n s  t o  e n f o r c e  promises 

t o  a r b i t r a t e  and a c t i o n s  to  e n f o r c e  (.or s e t  a s i d e )  a r b i t r a t j . o n  awards 

a l r eady  rendered .  A d d i t i o n a l l y ,  under 5 301 a f e d e r a l  c o u r t  can  by 

d e c l a r a t o r y  r e l i e f  r u l e  t h a t  .an employer i s  n o t  r equ i r ed  t o  a r b i t r a t e  

undc'r t h e  s p e c i f i c  c o n t r a c t  p r o v i s i o n s .  Gorrnan, Robert  A . ,  B a s i c  ~ c i t  

on t a b o r  Law Un ion iza t ion  and C o l l e c t i v e  Barga in ing ,  547 (1976) . 
' 

~ c c o r d i n ~ l ~ ,  i f  a Montana employer engaged i n  i n t c r s t a t c  commerce 

a g r e e s  t o  t h e  a r b i t r a t i o n  of l a b o r  d i s p u t e s ,  f e d e r a l  l a w  p r o v i d e s  f o r  

t h e  enforcement '  o f  t h e  agreement .  The. f e d e r a l  law, u n l i k e  IIontana, does  

n o t  l i n ~ i t  a r b i t a t i o n  of  f u t u r e  d i s p u t e s  t o  so1.ely t h e  r e s o l u t i o n  of f a c t u a l  

d i s p u t e s .  

If t h e  a r b i t r a t i o n  c l a u s e  i s  inc luded  jn a  l a h o r  agreement invo lv ing  

a  Montana p u b l i c  employer (no t  s u b j e c t  t o  the  f e d e r a l  l e g i s l a t i o n ) ,  i t  a l s o  

appea r s  t h a t  the  c l a u s e  wfll bc enforced wi thou t  r ega rd  t o  t h e  l i m i t a t t o n s  

found i n  cornmerci.al a r b i t r a t i o n .  The Pfontana Collective Bargain ing  For 

P u b l i c  Employees Act p r o v i d e s  t h a t  no th ing  " p r o h i b i t s  t h e  p a r t i e s  from 

v o l u n t a r i l y  ag ree ing  t o  submit  anv and all of  t h e  i s s u e s  t o  f i n a l  and 

b i n d i n g  a r b i t r a t i o n , "  and any "agreement t o  a r b i t r a t e ,  and t h e  award 

i s s u e d  . . . s h a l l  h e  en fo rcenb le  in t h e  sane manner _ -  a s  is_provjded i n  t h e  

a c t  f o r  enforcement of - c o l l e c t i v e  ba rga in ing  -- - agrccn~ci t t s . "  (Emphasis added . )  

R. C. PI. 1947 5 59-1614 (9 ) .  Thus, tllc legislature provi.ded f o r  cnforcesnen t 

of p u b l i c  cmploymcnt a r b i t r a t i o n  p r o v i s i o n s  i n  t h e  same manner a s  t h e  

cnforccmcnt  of tllc c o l l e c t i v e  1)arl:ainj.n~ agrcemcnt: i n  w l ~ i c l ~  t l ic p r o v i s i o ~ l  
1 

i s  i r ~ c l t ~ d e d .  The pl-oblcm i s  t h a t  tllc lcgj.s2att11-c d i d  n o t  ( f o r g o t  to?)  - 

. i n c l u d e  a p r o v i s i o n  i n  t h e  Act concerning t h c  c n f o r c c e ~ c n t  o f  t h e  c o l l e c t i v e  



1, t [o; .~cvcr,  t l i i s  C n o t  a  si i . , n i . f i c a i ~ ~  problcni .  C? c c t  i ve  b a r ~ n i i l i n g  

a g r c t i : ~ c n t s  a r c  u n i v e r s a l l y  c r ~ f o r c c d  i n  t h c  sainc rnrlnncr as any o t l i c r  con- 

7 t r a c t .  It j.s n o t  reasonable t o  assume t? ic  l iontaun l e , o , i s l . ~ L u r c  i n t e n d e d  

a n y  o t h e r  p r o c e d u r e .  I f  t i l e  l e g i s l a t u r e  irltendecl t h a t  "any and  a l l "  

a r b i i r a t i o n  c l a u s c s  would b e  enforced a s  collective L a r g a i ~ l i n g  a g r e e m e n t s ,  

and collective b a r g a i n i n g  agrcemcncs  a r e  t r a d i t i o n a l 1 . y  e n f o r c e d  a s  a n y  

o t h e r  c o n t r a c t ,  then t h e  o n l y  r e a s o r ~ n b l c  c o n c l u s i o n  is  t h a t  t h c  l c g i s -  

l a t u r c  i n t c n d c d  a ~ l j . ' i r a t i o n  p r o v i s l . o r ~ s  t o  Le fu1.l.y e i ?Eorc+~d  x i  tiiou: t l ~ e  

l i n i t a t i  o n s  found i n  cornnerc in l  law.  

The need  t o  t r e a t  l a b o r  a r b i t r a t i o n  differently t h a n  c o r r ~ ~ e r c i a l  

8 
a i b i t r a ' i i o n  h a s  l o n g  been  r e c o g n i z e d .  It a p p e a r s  that:  tile ?.Iontana 

1 .c .g is l .a ture  r e c o g n i z e d  t h i s  d i s t i n c ~ i o n  a n 2  c l c a r l y  i n t c n d c d  t h a t  p u b l i c  

employee 1.nbor a r b i t r a  t i o n  b e  f u l l y  e n f o r c e a b l e .  Wlli-lc t h e  E:on t a n a  Court: 

9 h a s  n o t  spoken d i - r c c t l y  on t11i.s i s s u c ,  , a n y  s u c h  dec i s i .on  wou1.d cer ' ;a i .n ly  

p l a c e  nrlc11 t re ig l l t  o n  t l i e  e x p r e s s e d  l t g i s l - a t i v c  i n t e n t ,  e s p c c i . z i l y  i n  

l ig l l t :  of  t h e  u n i v e r s a l l y  recogni .zed d i s t i n c t i o n  bctwee:l l a b o r  artd 

c o n ~ e r c i n l  a r b i  t r a t l o n .  

T h e  N a t i o n a l  I.aI?or R e l a i i o n s  Act a f t e r  which o ~ o s t  s t a t e  p u b l i c  employ- 
ment a c t s  a r e  p n t t c r ~ ~ c d ,  i n c l u d i n g  t h c  l.for~tnnn A c t ,  p r o v i d e s  f o r  
j u d i c i a l  en f  orcemcn t of  c o l l . c c t i v c  b a r g a i n i n g  agreeinen ts i n  a 
rjlclnncr n o t  u ~ ~ l i ' r c e  t h e  cnforce inen t  of a n y  o t l ~ e r  c o n t r a c t .  2 7  USCI! 
l D S ( n ) .  

8 The Supreme Cour t  113s n o t c d  t h a t  i n  t h e  couirnercinl s e t t i n i  a r b i t r a t i o n  
i s  t h e  s u l ) s r . i t u t e  f o r  l j . t i g n t i o n ,  wlicrcns i n  t h c  l a b o r  s e t t i n g  a r b i -  
t r a t i o n  is'  t h e  subs t i . L u  t e  f o r  i n c i u c ~ r  i a i  s ~ r i i e .  . Unit..cil S~ce l .wor lcc r s  v. 
\.!r~..rr-ior and C ~ l l f '  I ? n v i  c . ~ ~ i o r ~  Co. 3 6 3  U. S. 5 7 / i ,  578 ( I  960) . T.iV:cil 
- .  - -..-:.--LC - ' 
~11i.s d i s t i . n c t i o n ,  ttle Caul-t sl;;ttccl s i n c e  " a r b i t r a t 5 . o n  of  I .abor  d i s -  
p u t e s  h a s  quir:c d i f f c r c n t  f u n c t i o n s  froin a r b i t r a t i o n  u n d e r  ail 

corr,morcial ngrcen:en t ,  t h c  h o s t i l . i t y  cv i  11ccd by c o u r t s  toward a r b i . t r a t i o n  
o f  c o n ~ m e r c i n l  agsc.cn\ents h a s  no p l a c c  h c r c .  - I t l .  

I n  Ducrc  Tcachc!rc, l l n i o n  v .  n d .  of I ? l . ,  - - Non l: . ,, 567 P . 2 d  5 1 ,  
5 3  ( 1  977) . 'l'llc I\lonr:an,7 C o u r t ,  wiLlli)rlt: cli.sct~r;siny, i l ny  c o n f l .  i c  t ,  up1lcJ.d 
a Di.str.ict: C o u r t  o r d c r  requiring tlic ciilpl.oyer t o  a r l ) i . t r a t c  wha t  nppcrtrs  

I 

. 1;o b c  c1c;lrly 311 issue o f  l : l w ' t ~ ~ ~ t l c r  :in nr11i t r ; i t i .on  c l . ause  rc.qui.l:i.ny, 
the n r 1 ) i . t r a t i o n  o f  future dl'.r;pr~Lcs. 



A c c o r d i n g l y ,  w i t h  l a b o r  a r b i t r a t i o 1 1  p r o v i s i o n s  involvJ.ng n Piontan3 

employer  cngagcd i n  i n t e r s t a r c  cominercc f u l l y  e n f o r c c n b l c  u n d c r  f e d e r a l  

law, and s u c h  p r o v i s i o n s  invo l .v ing  a Piontan,? p u b l i c  e:nployer enrorceab1.e  

u n d e r  t h e  ?lantana P u b l i c  Employee B a r g a i n i n g  Act ,  t h e  v a s t  m a j o r i t y  of 

f a t o r  a r b i t r a t i o n  p r o v i s i o n s  w i l l  be  enforccab1.e  .witliou t rcgnrcl t o  t h e  

f i m i t a t i o ~ l s  a p p l i e d  t o  c o m e r c i a l  a r b i t r a t i o n .  For  t h o s e  f c w  Montana 

sofe3.y i n t r a s t a t c  c n ~ p l o y e r s  who have  a  1-abor a g r e e n e n i  p r o 1 ~ i d i n ; 3  f o r  

a r b i - t r a t i o n ,  i t  can  be  a r g u e d  t h a t  t h c  a r b i i r ~ t i o n  p r o v i s i o n  s11ould be 

f u l l y  e n f o r c e a b l e  v i t h o u t  rcgar t l  t o  t h e  1 . imi ta t io r i s  inposed  o n  coinrnercial 

a r b i t r a t i o n , b a s e d  upon t he  u n i v e r s a l l y  recogni.zed d i s t i n c t i o n  between 

l a b o r  and commercia l  a r b i t r a t i o n .  tiowever, g i v e n  t h e  f a c t  tI:at Montana,  

u n l i k e  most  j u r i s d i c t i o n s ,  113s a s p e c i f i c  s t a t u t o r y  limi.!ation on a r b i -  

t r a t i o n ,  t h i s  argument  n i g h t  v e r y  w e l l  b e  r e j e c t e d .  - See d . P t  Smi t l ;  v Z 

s u p r a  5G7 P.2d a t  929 .  Thus ,  ail a r b i t r n t i ~ n  agreement  i n v o l v i n g  a s o l e l y  

i n t r a s t a t e  p r i v a t e  employer  migh t  v e r y  w e l l  b e  s u b j e c t  t o  t h e  l i m i t a t i o n s  

found i n  commercial a r b i t r a t i o n  w h i l e  no sucli I f m i t a t i o n  would be appl. ied 

t o  a s i r r l i l a r  agreement  i i l v o l v i n g  a n  i r l t e r s t a t c  o r  p u b l i c  employer .  

8 

111. Co:nparison Between t h e  Urliforrn Arbi t ra t j .011 Act and l-foctana Law. 

A summary a n a l y s i s  of t h e  Uniform A r b i t r a t i o n  A c t  and  a compar i son  

w i t h  c u r r e n t  Plontana Paw can c o n v e n i e n t l y  be presc.ntcd u n d c r  three head- 

i n g s :  ( I )  which a g r e e m e n t s  t d  a r b i t r a t e  w o u l d  t h e  rnodcl a c t  a p p l y ;  

(2 )  tile j u d i c i a l  p r o c e d u r e  a p p l i c a b l e  i n  t h e  cnforcc.incnt o f  a r b i . t r a t i o n  

a g r e e m e n t s  and a r b i t r a t i . o n  awards ;  and  ( 3 )  t l le  1xc:aring p r o c c d g r e  used 

by a r b i t r a t o r s .  

1. Agrcc.inen ts Covered.  

- A s  prc :viously  d i s c t l s s c d  , currc.n t Montan:~ law p r o v i d c s  r h n  t a ~ r c c r ~ c n t - s  ; 

t o  a r b i t r a t e  f u r u r c  d i s p u t c s  1nvol.vjng l e g a l  i s s u e s  a r c  u n c n f o r c ~ a b l e .  

Tile 1,lodcl A C  t eli111i11;lt:cs t h i s  I . in \ i tn  t i o n .  T l ~ c  l.lodc>l Act  p r o v i d c s  f o r  



4 d t h e  enforccmcnt  o r  a w r i t t e n  a g r e c ~ i ~ c n t  t o  si1b:nj.t dliy existing con t ro -  

v e r s y ,  o r  a  ~ ~ r i t t c n  c o n t r a c t  p?-ovision t o  s u l m i t  any c o ~ l t r o v c r s y  tl iere- 

a f t e r  a r i  s i n g  be tuccn  t h e  p a r t i c s  r e g a r d l e s s  wtlcther t h e  issr lc  i s  l e g a l  

o r  f a c t u a l .  Uniform A r b i t r a t i o n  Act 5 1. ( i l c r c a f t c r  c i t e d  as U . A . A . ,  

sce Appendix p. v.)1° The flodcl Act a l s o  spec i f  i c i l l l y  appl i e s  t o  l a b o r  - 

a r b i t r a t i o n  agreements ,  u n l e s s  t h e  p a r t i e s  s p e c i f y  o the rwi se .  T h c  e q u a l  

t r ea tmen t  f o r  both conmcrc ia l  and l a b o r  a r h i - t r a t i o n  under the :lode1 Act 

c l i r i l ina tcs  t he  p r c s c n t  con tus ion  i n  flontana law on t h i s  s u b j e c t .  See 

U . 1 . A .  5 31. 

2. . Enforcement Procedure.  

T h e  l iode l  A c t  provi-des t h a t  upon motion t o  t h e  c o u r t  (a c o u r t  o f  

competent j u r i s d i c t i o n  i n  t h e  s t a t e ,  e . ~ . ,  a Piontana D i s t r i c t  Cour t ) ,  

a p a r t y  may seek  an o r d e r  d i r e c t i n z  a r b i t r a t i o n .  The o r d e r  must be 

g ran ted  .if t h e  c o u r t  f i n d s  that: t l ~ c r e  i s  an agreement t o  a r b i t r a t e  

cove r ing  t h c  dispute i n  q u e s t i o n  and t h a t  t h e  nppos i i~g  p a r t y  r e f u s e s  t o  

a r b i t r a t e .  U . A . A .  5 2(.a).  I n  t h e  cvcnt  t11e.r~ i s  an . a c t i o n  o r  proceed j.ng 

i n v o l v i n g  t h e  i s s u e  p'cnding b e f o r e  t h e  c o u r t ,  t h e  c o u r t  must: s t i y  t h a t  

. a c t i o n  o r  proceeding ,  o r  s eve r  t h e  a r b i t r a b l e  i s s r ~ c  from t h a t  a c t i o n  o r  

proceeding .  U . A . A .  5 2(c)  and (d)  . The p u r p o s e  of  s t a y i n g  t h e  acti .on 

o r  proceeding  o r  s e v e r i n g  t h e  a r b i t r a b l e  i s s u e  from the a c t i o n  o r  pro- 

ceeding i s  t o  prevent  t h e  c o u r t  from preempting t h e  a r b i t r a t i o n  process.  

The Plodcl Act a l s o  !~ ro \ l i dcs  t h a t  a c o u r t  r.ln)* n o t  rccuse  an osc!cr f o r  

a y b i t r a t i u ~ ~  bccau:;c t11c cou1:t b c l i c v c s  the  i s sue  l a c k s  i n i . r i C .  U .  A.:L. 

9 2(c) , Wllether t h e  p a r t y  seeking a r b i t r a t i o n  r a i s e s  a m e r i t o r i o u s  issac. 

is  t o  be  l l c f  t t o  t l lc d e c i s i o n  of t h e  a r b i t r a t o r  and t h e  ar\>itr.-ati.orl 

l o  Tllc Nontnna s t a t u t c  sl , icll  p rov jdes  f o r  tlic cnfoircrn~cn t of a g r c c n ~ m t s  
t o  nr.l~it:>-n t c  cxi s t  in l :  tlispu t c ~  spcci.f -i cal1.y orcinpts disp t i  t c s  .i,lvcllving 
t i t l c .  t:o real proI)cbl:t:y. l<.C.I\I. 5 33-201-1. Tllc Eiodcl. Act: 11ns no 
sucli ci;cr~:lption. Ilowcvcr, l i lcc  the Modcl Act,  tlic E.!ontana  st:^ t u ~ c  
malrcs c1lCorccn1)lc on1.y \,1ri.tcc.n agrccrncuts t o  n r b i t r n t c .  R.C.PI. ---- 
§ 33-201-3.. 



process iliur;r n o t  < precrnprcd by the  c o u r t .  ~ l r u s t  ~ c n  a p a r t y  sccks  

n c o u r t  o r d e r  c n f o r c i ~ ~ g  a n  ar11itlrat:ion p r o v i s i o n ,  t i ~ c  c o u r t  need on ly  

concern i t s e l f  w i t h  wI1ct11cr t h c r t  is  a v a l i d  a r b i t r a t i o n  agrcernent and 
I 

wllcther t l ie  agr-een~ent covc1:s t h c  d i s p u t e  i n  ques t ion .  . Whetlher t h e  i s s u e  

r a i s e d  h a s  m e r i t  is l e f t  t o  t h e  a r b i . k r a t o r .  Currcl-it f.Iontana Law i s  i n  

s u b s t a n t i a l  agreement w i t h  t l lcsc p r o v i s i o ~ l s  of t h c  Ffodel Act.  11 

The o t h c r  major a r e a  of  j u d i c i a l  i n t e r v e n t j o n  conccsns t h e  enforce-  

ment of t h e  award.  The  N o d e l  A c t  fol . . lo~is  t h e  t r a d i t i o n a l  n o t i o n s  t o  car.- 

f i rm,  v a c a t e ,  c o r r c c t  o r  modi.fy t h e  arJard of tlie a r b i t r a t o r .  U . A . A .  

$5 11, 12,  13. This  cor responds  t o  t h e  method used i n  Kontana. Compare 

R . C . M .  5 5  93-201-6 through 93-201-8 wi th  $ 5  11,  12  and 13 of  t h e  Model 

Act. 
12 

The Model Act p r o v i d e s  t h a t  t h e  c c u r t  s h a l l  v a c a t e  an award o n  f i v e  

s e p a r a t e  grounds.  l 3  The Hontana s t a t u t e  p rov ides  r h a r  a c o u r t  v a c a t e  

The Iiox~tana s t a t u t e  t h a t  a u t h o r i z e s  a r b i t r a t i o n  on m a t t e r s  c u r r e n t l y  
i n  d i s p u t e  provides  t h a t  t h e  p a r t i e s  s t i p u l a t e  t l ta t  t h e i r  agree-  
n c n t  t o  a r b i t r a t e  nray be e n t e r e d  a s  an o r d e r  of t h e  d i s t r i c t  coure .  
R . C . 1 1 .  1947 5 93-201-3. For a r b i t r a t i o n  awards no t  covered by t h e  
s t a t u t e  b u t  au tho r i zed  by  common la \? ,  t h e  Plontana Court w i l l  e n t e r  
an  o r d e r  cn ro rc ing  a  c o n t r a c t  du ty  t o  a r b i t r a t e .  -- School -- D i s t .  No. I -- 
v. Globe and Repiiblic I n s .  Co., supra  146  Mont. a t  212-213. Where a 
p a r t y  seeks L O  li t i g a t e  an  i s s u e  s u b j e c t  t o  a r b i t r a t i o n ,  t h e  Court  
had he ld  t h a t  t h e  a c t i o n  o r  proceeding must g i v c  way t o  t h e  agreec! 
upon a r b i t r a t i o n  s e t t l e ~ u e n t  proccdl.irc. - I d .  A d d i t i o n a l l y ,  t h e  Court 
has rccogni%ed t h a t  under  a v a l i d  a r b i t r a t j o n  agreerilent, i t  i s  t h e  
f u n c t i o n  of t h e  a r b i t r a t o r ,  n o t  t h e  c o u r t ,  t o  e v a l u a t e  t h e  i s s u e  
i n  d i s p u t e .  - I d .  

l2 T l ~ n  1.fade.l Act d o e s ,  I~o \~e .vc r ,  i n t e g r a t e  t h e s e  n~ocions .  Thus, on n o t i o n  
t.o confi.rm t h e  award ,  a n y  o,~:ounds f o r  vnca f ing ,  c o r r c c t i ~ n g  o r  ivodi.f;.i.n~ 
t h e  award iilust be  a s s e r t c d  by opposing p a r r y .  U . A . A .  5 13. S i m i l a r l y ,  
upoii a n  u n s u c c e s s f ~ ~ l  motion t o  v a c a t e ,  c o r r e c t  o r  modify, t h e  Court  
will coilfirni t h e  award. U . A . A .  5 5 1 2  ( d )  and 13 (b)  . 

13 (1) tllc award was procurcd by co r r i i y t ion ,  f r aud  o r  o t h e r  unduc means; 
( 2 )  t h e r e  was cv idcn t  p n r t i . n l : i t y  by t he  a r b i t r a t o r  appointed a s  a 

ncut rn l .  o r  cor l -upt ion  i n  any of t h c  a r l i t r a  t o r s  o r  ~n i sconduc r  
p r c j ~ t d i c i n g  t h e  r i g h t s  of any p a r t y ;  

(3)  t h c  a r l , i . t rnrors  cxc.ccdct1 .tl!cir powcrs; 
( 4 ) '  t h e  a r l ~ i t r a t o l - s  r c fuscd  t o  postpone t h e  l icnring upon c u f f i c l . c n t  

. caltsc be ing  s l ~ c ~ w n  tl1c:-cfor, o r  reEu:;ccl t o  llcar cvl.tlcnce 
n :n tc r ia l  t o  t h c  con t rove r sy  o r  c~ t l~c rw . i se  so  conducted t h e  



w i t h  U.A.A.  6 12. Other  than  t h e  conlpulsory language i n  the 1.fodc:l Act 

I r e q u i r i n g  t h e  Court t o  v a c a t e  and t h e  p c r o i s s i v e  language of  t h e  1,Iontana . 

A c t ,  there i s  l i t t l e  subs  t a n t i v e  d i f f  c r e n c e  betrceen t h c  tcro provj -s ions .  1 4  

l:orcovcr, t he  Elorltana Cour t  has  recognj.zecl t h a t  i ts scope of revie;.r under  

comrnon l a w  a r b i t r a t i o n  is. narrow, and i t s  a u t h o r i t y  t o  vacate  an award 

i s  l i m i t e d  t o  s i t u a t i o n s  s i m i l a r  t o  t h o s e  set fort11 i n  t h e  tiontana s t a t u t e  

and t h e  klodcl Act. P:c..Tntosh e t  a!-. v .  'iIal-tfor~! F i r e  In:;. Co 106 >Iont. ----- v- -----I__---- 3 

See a l s o  Lee v. Providence GJashin~to13 I n s .  Co., - 

82 >:ant. 2 6 4 ,  274-275 (1928) ; C l i f t o n  Ap&cgntc - Too1.e v.  Drai.11 I ) i s t .  

No. 1, 82 Mont. 312, 328-9 C19j.8)'. Accordingl.p, t h e  !.lode1 Act d o e s  not: 

/ l a w .  
' r e p r e s e n t  a sha rp  d e p a r t u r e  from current.F!ontana on t h i s  s u b j e c t .  15 

h e a r i n g ,  c o n t r a r y  t o  th; p r o v i s i o n s  of . . . ( ~ h c  A c t  con- 
c e r n i n g  t h c  h e a r i n g  p rocedure ) ,  a s  t o  p r e j u d i c c  s u b s t a n t i a l l y  
t h e  r i g h t s  of a p a r t y ;  o r  

(5) t h e r e  was no a r b i t r a t i o n  agrccrnent and  t h c  i s s u e  was n o t  
a d v e r s e l y  determined i n  proceedings  under . . . . ( t h e  
p r o v i s i o n s  of the  Act concerning j u d j c i a l  enforcerr.c;lt of 
t h e  d u t y  t o  a r b i t r a t e )  and t h e  p a r t y  < l i d  n o t  p a r t i c i p a t e  
i n  t h e  a r b i t r a t i o n  hea r ing  wi thou t  r a i s i n g  t h c  o b j e c t i o n .  
U..A.A. 5 12.  

l 4  There  a r e ,  horrever, d i f f c r e r . ce s ,  e . g . ,  Plontnna provides  t l l a t  t l ic , 

Court may v a c a t e  on award. i f  i t  i s  i n d e f i n i t e  o r  cannot  be  performed, 
w h i l e  i t  docs  n o t  p rov ide  f o r  v a c a t i n g  an  avard  where t h e  a r b i -  

. t r a t o r  was in f a c t  n o t  n e u t r a l .  -- See R.C.N. 1947 5 93-201-7. 

15  The ~ o d c l  Act does  p rov ide  t l ~ a r  n Court  may not: v a c a t e  o r  r e f u s e  
t o  conf i rm an  award because  t h e  r e l i e f  g ran ted  w a s  sucli t h a t  could  
n o t  be g ran ted  by a court: of l a w o r  e q u i t y .  A .  a .  The 
lending d r n f t s c ~ n n  of the  ?!ode1 Act has  .intI-icatcd t!int t h e  s~cccssiLy ' 
f o r  t h i s  p r o v i s i o n  j.s b,?sc:.l o n  s i . tuc~ t - ions  \d!;:.re corpor?.Le stoclc 
i s  e v e n l y  he ld  by s tock l io ldc r :~  w11o cannot  a g r e e  on n q u e s t i u r ~  of 
c o r p o r a t e  po l i cy .  "Ic i s  a n  incrcasing1.y f r e q u e n t  p r a c t i c e  t o  
s u b n i t  such  d i sp t i t e s  t o  a r b i t r a t i o n  and avoi.d d i s s o l u t i o n .  " P i r s i g  , -. 
Maynard E . ,  Toward a Unifor~!l A r b i t r a t i o n  Act. 9 Arb. Journal.  115, --- ----- 
118 (1354) .  O f  c o u r s e ,  t h c r c  is  no a p p l i c a b l e  tsentnlent under  
Ifon tnnn coliirnon law, Nollta~la w i l l  n o t  e v c r ~  en fo rce  a r b i t s a t i - o n  
awards i nvo lv ing  J tg31 f ssucs. 



Dean P i r s i g  , t h e  l e a d i n g  d r a f  t sn~an  of t l lc Plodel Act ,  113s i n d i c a t e d  

t h a t  t h e  g o a l  of t h e  a r b i t r a t i . o n  hea r ing  proccdurc. i n  t h e  1-lode1 Act ''was 

t o  safeguard  the e s s e n t i a l s  of  a f a i r  I lear ing wi thout  dct;act-inZ fronl 

t h e  i n f o r m a l i t y ,  t h e  f recdom iron1 t e c h n i c a l i t y ,  and t h e  d i s p a t c h  which 

c h a r a c t e r i z e  a r b i t r n t ' i o n  hea r ings  and which a r c  cornrnonly impor tan t  

r e a s o n s  why t h e  p a r t i e s  have agreed  t o  r e s o r t  t o  a r b i t r a t i o n , "  P i r s i g , '  
I 

s u p r a  mlotc 15 a t  118. The hea r ing  procedure s e t  f o r t h  i n  t h c  i.iode.1 A c t  

meets  t h i s  impor tan t  g o a l .  L%ile ,  i n  comparison wi th  t h e  lfontana Act ,  

. . 
t h e  Model Act s p e c i f i c a l l y  p rov ides  f o r  n o r e  procedura l  opt ions1 '  and 

p rocedura l  snfegoarde ,  l7 t h c s c  p r o v i s i o n s  a r e  n o t  c o n s i s t e n t  w i t h  t h e  

blontana Act o r  t h e  d e c i s i o n s  of t h e  Kontana Court .  The  FIodcl Act merely 

goes  f u r t l l e r  t o  a s s u r c  t h a t  t h e  a r b i t r a t i o n  p roces s  will be workable and 

f a i r .  

. .  . .. .. . . . .. . 
I V .  Conclusion.  

? t ienty  s t a t c s  and t h e  D i s t r i c t  of Col~~mbic? have adopted t h e  Nodcl Act .  

Pfost o t h e r  s t a t e s  have s t a t u t e s  s i m i l a r  t o  t h e  Elodel Act o r  j u d i c i a l  

d e c i s i o n s  a f f o r d i n g  full use of t h e  arbitration process a s  a method of 

.' p r i v a t e . d i s p u t e  s e t t l c n i e n t ,  Given the p r e s e n t  lfontana s t a t u t o r y  framework 

t h a t  l o c k s  i n  t h e  o u t  of d a t e ,  u n i v e r s a l l y  r e j e c t e d  common law view of  

a r b i t r a t i o n ,  t h e  Montana l c g i s l - n t u r e  must a c t  i f  Montana i s  t o  have a 

t r u l y  cffc?.cti.vc ~ n c ~ l > o d  of e x t r a - j  u d i c i a l  dj.spu tc.  s e t  t l -cncnt  . T11c I.!ontn:la 

16 Thc Court r!lay appoint: t11c a r b i t r a t o r  o r  a r b i . t r a t o r s  i n  t h e  absence  
of an ngrcemcnt be tvecn  t h c  p a r t i e s ,  o r  i f  t h e  ;i.grccd method f a i . ] . ~ ,  
U.A.A.  5 3 3 ;  a r b i t r a t o r s  uiny suhpeonn w i t n e s s e s ,  r c c o r d s ,  c t c .  w i t h  
c o u r t  enforccnicr~t ,  and talcc d e p o s i t i o n s ,  U . A . A .  5 37. 

I n  tl-ic aI,sencc o f  an agrcctncnt to  t h e  c o n t r a r y ,  and n p p l i c a t i a n  
by a p a r t y ,  t h c  Court  r!lcl)r f i x  tlic pc r iod  of t i l n c .  a f  t c r  t h e  hea r ing  
f o r  t11c a\.:nrtl, U . A . A .  § G(b) ; f i ~ ~ n l  nvards  a r c  t o  b e  bnscd on rnnjolrity 
v o t e  of a r b i t r a t o r s ,  U . A . A .  S 5(c) .  



most  s p e e d y  and  cconoinical  cleans nvai1abl.r: t o  p ~ r t i e s  f o r  a bj.ildj.r.g 

1 1  r c s o l u r i o n  o f  t h c i r  d i . s p u t c s ,  f u l l  u t i l . j . z a r i o n  of  t h i s  c e t l ~ o d  cal lnot  

be  made u n t i l  t i le  l e g i s l a t u r e  ac t s .  -- S m i t h  v .  Z c p p ,  supra 5G7 P.2d at 9 2 3 .  

I n  an era o f  crowded d o c k e t s  and l e n g t h y  anrf c:<pcnsivc l i t i g a t i o n ,  

-methods s u p p o r t  in;: p r i v a t e  s e t t l c i n e n t  of d i s p u t e s  s h o u l d  be encouraged .  

T h e  Model A c t  o r  some t a i . l o r e d  form o f  t h e  !-iodcl A c t  i s  t h e  b e s t  method 

t o  a c l 1 i . e ~ ~  t h i s  g o a l .  





Section 33-201-1.  K h n t  nlny b e  : ~ ~ b ~ ? i t l c d  t o  a rb i t rn t io l l ,  nt:il ~ v l ~ c n .  
03-201-3. S~rbt:tissiort t o  nr l i ! rn t ion  to  be  ill rrri'.illr. 
93-fOi-3. Sui.t:~isr;ion 111-1. L'L: C C ~ C : C ~  33 n : ~  0:,1cr of :!IC co~trt--rt:\-a~n:!o:t. 
S3-201.:. S1o:rcrs of  nr'oi:r::tars. 
03-201-5, hIn jor i ty  of  n r b i i r s t o r s  m a y  d e t c r m i n c  a n 7  qucst ior~--02th of a r b i -  

t rhtors .  
93-201-C. P.tcnrrl t o  be i r ~  \vri!i!~l:--wli~i~ judL::nect to  b c  c11te:cd. 

, 0 3 . 2 0 1 - i .  A x 2 r d  rnny bc vnc3:cd i:! c?;:?.i:l c?5.!:;. 

. 93-201-5. Cour! rllnj., O I I  nto:ion. ~ l ~ o d i f y  o r  cor rec t  tLe asrard.  
93-201-9. L)cci.ciun o n  mo:ioir s u b j e c t  t o  appcnl ,  b a t  n o t  tlic jud;~~:cnt  c ~ ~ t c r c d  

bcforc  n:o:io:i. 
93-201-10. If subziission b e  revo::cd nnd  2x1 nction bro3~!1 t ,  c.2:nt to  b e  recovcrcd. 

1 

93-201-1. (9973) What 1n2y bc sub:nittcd to xsbit!.atio~?, anct V ~ E C ~ .  
Pcrsoils capable of  coutracting ma)- subrnit to nrbi!rn:ion a n y  controrer5y 
~ l ~ i c h  ~:>iglit  be tlic sub jec t  o f  n ci\.il actioli l)ct\rccl! ~ I I C I I I ,  c sccp t  n cjar.sticll 
of title t o  rcnl propert)- in f ee  or f o r  life. This  qunlificntio~i docs not iilciucle 
questioiis rclatiug ~nc rc l j -  to the par t i t ion or bou!!dnries of rcal property. 

3 i l s ! 0 ~ :  EII. Scc.  302, p. i0C. E ~ n l l ~ c i -  r11is8ion of  t l isputcs ill. cri:tcncc n t  !!lc 
Sta t . ;  re-CII .  Scc. 356, p. 307, L. 1s;;; re-CII. ti111c of t b c  z u ! ~ n ~ i s r i o l ~ ,  ]lo: to  n ~ i t n t r : ~ c -  
Scc. 452,  p.  102, Cod. S t a t .  1S'il: rc-cn.  11131 pl.o$-jjior: requiring :trl~i:rntior. o f  
See. 453, p. l G 3 .  L. lS77; rc-r.i. Scc.  459, futr lrc  dis11u:r.s. C-I.CCII r. Ko!Z, 1.10 3; 
1 s t  Div. 1:~;-. S:.?:. 1S79: re-c:~. Scc. 472 ,  415. 372 1 t'd -127, 133. 
1st  Dlv. Cornp. S t a t .  16S7; rc.c::. S.C. 2070, 
C. Civ. 18s5; rc-cn. see. 7365, I : ~ ~ .  Col ln tc rs l  Be:cra:lccs 
C. 1967; rc-cn.  Scc .  0972, 1:. C. Xi .  1921. A r b i t r a t i o n  nnr? Xr:nr1?@3. 
Ca1. C. C ~ F .  P r o c .  Scc. 1281. 6 C.J.S. Arbilr;::io:~ n c d  A w a r d  3 s  10-13. 

5 Am. J u r .  L'c! 5.59, -4r l~ i t r3 l io l l  n r ~ i l  
Cross-Xclcrence A w a r d ,  $ 5: c ?  scq. 
.4pl1licntion of l i o n t n r ~ a  Xnlcs of  Civil  

Proccdurc 10 t h i s  c l ~ : ~ p t c r ,  XI. 11. Civ. I'., Y n l i d i t y  of  ngrccrncnts  to  n r b i t r a t e  dis -  
Rule S l ( n )  2 n d  T s b l c  A. plttcrc ~ c r ~ c r a l l y  ns n contlition l ~ i r c r t l c n t  to  

t h e  b r i n g i n g  of nn  nctinrl. 2 G  .4T,R If i i7 .  
f i r e  I n s u r ~ n c e  L o s s  Polvcr of n1l;rlicip::l c o r p o t . ; ~ t i o ~ ~  l o  suit- 
K'ltcrc tllc p a r t i c s  to  n c o n t r 3 c t  of fire r t ~ i t  t o  n r l i l r a t i o n .  40 A1.K 1370. 

insunncc ,  t ~ p o t i  dcstroct iot t  of tlic prop- E s t r n t c . r r i t o r i ; ~ l  cufol .cct t~cnt  of a r b i t r n l  
trlg, a,orcc t o  stll~tl:it t h c  nrrlount of  loss n:r;~rtl.  73 ,\1,Jt liT.0. 
to  arb i t ra t ion ,  t l tc  h\varcl fixes tl:c a t n o u l ~ t  , \ rbi :rat iol~ 0 5  ~ S ~ L I C S  o r  q u c s t i o ~ ~ s  per-  
of loss s u s t n i t ~ c d ,  a n d  is  h i l id ing  i~lroii I:tit~irlg Lo pro!~:tte i~~:t t to.s .  10.1 dI ,R Xi?. 
hcth l ~ n r t i c s ,  so  111:tt t!!e i t t ~ u r r t l  c:llllrot I (c t rn t ion  o f  ju r i sd ic t ion  i n  sl l i t  i n  
maintain 311 ricliolc cpon tllc policy :rntl , . i l N i t y  to  ~ c : C ~ l l l i l l , :  , v ~ I o l C  Cont;ovCrsy, ill- 
bavc n r c a d j t ~ s t t ~ ~ c r r t .  o f  t l ~ c  loss. \viti,out. clliklil,ll ~ l l l o l l l l t  loss O r  r lal l lnCc.  3 ~ t C r  
6151 hnvi!~;; !!IC 21r.nnI s r t  :tgitic. Gola:ri! s,.rlil,,o n.i,?c a:v:l:tl c r  fi,ltli:l!: !,jr 2,ili- 
r. Connr.c:icu? 1,'in: Iris. Co., 4 1  31 3:;1, tr3101.:; o r  aPlbrs i sc ru .  112 ,ILK 3. 
35.7, 1" 1' 43'3. Xcc. ;I!:o :\c:lln T!ls. C;O. 1 ) i T l T l I t ~  2~ 10 ~ ; : I , > ! I I I ~  I ;II : ;~I~!I ,!  o r  i , ~ l l ; ~ r  
r. ~ir; ic .r l i r~,  260 2' G3.>, 700. a l i o ~ ~ l t l  11:1y fo: s : ~ ~ ~ ; l ~ r t  41f lvi ic  o r  clli!tl 3 9  

~1111j rc t  of n r I ~ i l r : ~ t i o t ~ .  123  ,\T,K j .3.t.  
Lc~1sI; l t lvc Pov;;cr V n l i d i t y  of  u ~ r r c r ~ l c t ~ t  to s i~ lb t~ t i t  nil 
Thc Iccisl :~turc ! I : I ~  po\r.cr to ] , r t , r idc  :I f t ~ t u r c  rl11cslio113 to  nr l~ i ! ra t ion .  1.75 ,\I.l: 

q r ~ l l s  by \ rhich tlrc ) ~ : ~ r t i c n  to  :I r o l t t r o  79. 
' rcrsy ntny \-sivc 11 tri:11 1,- n C O I I I - t  :In11 ~ ~ ~ t ~ ~ f r u c t i o t t  o f  3rl1itrntio:l 11rovi3iot1.q of  

luL!~lit tliu n ~ n l t c r  lo  arl!ilrntor.u : c l r c t ~ 1 1  s:tIr.l c o t ~ l r : ~ r t %  119 T ~ : : I I . I I X  ~ I I C S ~ ~ ~ I I T  to 1 , ~ -  
1.r ~ ~ I C I I I P . C ~ S C S ,  Iiy \ \ . I IOSC :~\i.nrtl t l ~ t y  n r c  H I I I I I I I ~ L ~ ~ - I \  to : t ~ l , i L ~ : i t t ~ r ~ .  126  :\l,l: 215.1. 
:tally r ~ ~ ~ c l u d c d  iu  tltc n l r n i ~ l ~ r r  of  frn1111, Tio!:~Liot~ o r  r C ~ ~ ~ t [ ! i : ~ t i o ~ ~  o i  r u ~ t t ~ n c l  2.q 

rr0.r~ error ,  c s c c s ~  o f  11oivcr. n l t ~ l  Ll~c 1il;c. n f f c c  t  illy; r i f i l t  t to c r ~ f o r c c  nrl l i t ral ion 
' ! Ic~ v. t;or!ll.II~~LIr >(ill. Cu., 5 5  A[ 522, c1rr:r~c t l ~ c r c i ~ t .  ?- .?J.lt 2 ~ 1  3S3. 
:J;, 179 I*  4 9 3 ,  C o ~ ~ ~ l i t ~ l t i o ~ ~ : i l i I ~ .  of ;~r l l i t ra l io t i  ~!at11tc8.  

65 AT.lt Iltl 433 .  , 

. rrescnt Cxl;tcilco of D l s p t ~ t o  A r b i t r n l i o ! ~  0.C t1ispu:rs wifl~ir l  close 
This s c t l i s n  c @ r ~ l c ~ ~ ~ l ~ l : t l c s  \ . ~ l t l l l ~ ~ t y  arlb. c o r p o r ; ~ t i o ~ ~ .  Gf ,\f,l: 211 6J.f 

. . 
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' 93-201-2 CIVIL X'ItOCEDURE 

93-201-2. (3973) Submission to  arbitration t o  bc in \vi-it in^. l'hc sub-  
mks ion  to arbitration niurt  be in writing, and Inay bc to onc o r  1:lorc pcrso:ls. 

. . I I i ~ t o r ) ~ :  En. Scc. 303, p. 1'2.6, Ennri lck  C. 1397; rc-crl. Scc. O973, R.  C. 31. 1921. . 
&tat.; rc-cn.  Scc. 359. p. COT, L. 1EG7; rc-  C s l .  C. Civ. Proc.  Scc. 1052. 
en.  ~ c c .  -133, p. I.'?, cod .  stst. 1S71; rc-cn. 
SCC. 460, p. 163. 1,. 1877: re-cn. Scc. 4G0, COu''"'" Rcfcrerbccs 
1st  Dlv. I:cv. Stat.  1E79; re-en.  Ssc. ,173, .%rbitr?.ticr. niid A w a r d P t .  ' 

1 s t  1)!:.. Co:?\g. S:;,t. 1CS7; rc-en. Scc. "71, 6 Z.J.S. Art,iLr.?:ion ar?d lic?..rc? $ 5  I:, 
C. Civ. Froc. 1335; rc-c:~. Scc. 73GC, Xcv. 15, 15.  

03-201-3. (9074) Submission mny bc entcrct! ns nn ordcr  of t11c co~-rt-- 
rcvosatIon. It I i l a y  t j c  stipi?ln:cJ ill the submission t!l~.t i t  bc eiltcscd as 2.11 

o rdcr  of t l ~ c  districL court ,  f o r  rvhicll J3UrpOsC i t  ~ l l c s t  bc filed r:ith t h e  clerk 
of l l ~ c  district  court  of the  couilty \clierc the  p a r ~ i e s ,  o r  one of them, reside. 
Tllc clerk mus t  tliereupon enter in  Ilis register of actions 3 notc of t h c  
submission, wit11 the names of thc  pnrtics, tllc nr.!tlcs of the arbitrators,  
t h e  da te  of thc  snbmission, w l ~ c n  filed, and tlic tirnc limitec! hy tile sub-  
mission, if any, rvit11in which tllc nnrarcl must  br, ~ s n d c .  TYll~il so cnteretl 
t h c  submission callnot be rcvoI;ed rvitllout tlic ccjrrscnt of both parties. T h e  
nrbitrr.tsrs may be conlpcllcd hy tlic court  or judgc t o  ma!ic a n  z:i-arcl, an? 
tZlc 31sard may be cuforccd bj. tiic con1.t or judgc in thc sarire macncr  
ns a jnclgmcnt. If tllc snblnis'sio~l bc not lnaclc an  ordcr  of the court ,  i t  
mcy fie rcvo1;ccl a t  any  time bcforc the  award  is ruxJe. 

His tory:  En. Scc. 301, p. 107, B?.irr.:,cl; C. 1007; rc-cn. Scc. 9271. R. C. hi. 1921. - 
G t n t . :  rc-c:i. Scc. 36C. n. 207. L. 1 $ G i :  r c - c i~ .  C.71. C. Civ. P ~ O C .  SCC. i?E3. . , . .. . 
Scc. 5 3 4 ,  p. 122, Cod. S t ~ t .  lS71 ;  rc-en. 
S c c . ~ C I , p . ~ t 3 , ~ , . 1 ~ ; 7 ; r e - c n . ~ c c . . ~ ~ ~ ,  Collatcri lI ' ,cfc:cnccs 

. 1st Div. Rev. Stnt.  197'3; rz-cn. Scc. 47-1.. A r l ) ~ t r a t i o ~ ~  ar.fl ~ \ ~ . ~ z r d . C ~ 1 3 ,  16. 
1 s t  l l iv. Con~p .  Sla t .  lS3;; rc-cn.  Scc. "72, G C.J.S. Xr1,itration :11id ..\\vard $ S  26, 32 
0. Civ. Froc. 1E95; rc-crl. Scc. 7367, Rcv. ct  scq. 

03-201-4. (9975) Pov;crs of n~.bitrators.  Arbi t ra tors  1 ~ a s c  ponvcr to  ap-  
poiut  a tiiuc and  plncc f o r  Ilcarjng, to ad journ  f rom tinlc to  l iu?c, to ad-  
minis ter  o n t l ~ s  to u.i:liesscs, to 1ic;lr tlie allegations and cvidcl~ce of t h e  
parties,  alld to ma!;c a n  award  thcrcon. 

ITlstory: En .  Scc. 305, y. 107, nal:rllck Collstcrnl  Refcrerrces 
stat.; rC-ell. See. 3i1, p. 093, L. l R G 7 ;  rc-cll. - \ rb i t ra t ion  nnil .\r:nrd@DZl.4O. 
SCC. 435, p. 1?2, Cod. Stnt. 1871; r c m .  6 C.J.S. , irbitrntioli  and ,ir:.ard 5 48 
Ccc. 4G2, TI .  l t d ,  L. 1577; rc-CTI. Scc. 4G2. ,t 3ccl 
1 s t  Ilfv. Rcv. Stxt .  1879; rc-cn. SCC. -175, 5 -4,. Jur. r l  5S7, ,\rlItr2tiolL rind 
1 s t  l l iv .  Coirlp. S t2 t .  1SS7; rc-cn. Scc. "953, g 90 ct  s c l .  
a. Ci\-. Proc. 1695; rc-cn. Scc. 73CS, Rcv. 
a. 1907; rc-cl,. See. 9375, 2:. C, 31. 1921. D C ~ L ~ I  of j ~ n r t y  Lo nrbilrntioll  ncrccn1cr.t 

bcforc an.::rd ns rcvocntioii o i  3ul)rnis3ioi1. CAI. (I. Clv. Pro:. Scc. 1281. 
62 .iT,lr :d 75i. .. 

I 83-i01:-5. (9976) .T,Tnjolily of r.rbitrntors nlny rlctcrminc nny q11cstioli- 

oath of ctrbitralors. All tlic :lrbitl.:ltors i l ~ u s t  ~ ~ i c c t  n ~ l d  ac t  toy,cti\r:r ciul.i!lg 
t h c ~ i i ~ v e ~ t i ~ n t i o ~ ~ ,  b u t  ~v l lcn  m e t ,  a majori ty  ]nay .dctcrmjnc any qt~cst ion.  
Dcfol-e acting, tl~cq- nlust LC sworn bcforc nn officcr nut l~orizcd to  adr l~ in-  
i s t c r  oatlls, fnit11lillIy ;111d fa i1 . l~  to l l c ~ r  n11t1 csnrni~lc  tllc n l l c : ; a t i n l ~ s  n ~ l t l  
cvidcncc of t11c 1)nrties ill rcl;itio~t to thc  111attcrs i n  c o ~ l t r o ~ s r s g ,  and  to' 
u:nlic a jus t  a ~ ~ . n r t l  nccorclir~;: to  t l ~ c i r  u ~ l d c r s l : ~ l l d i ~ ~ g .  

f l f r .Lorj :  1:n. Scc. 306, 1,. 107, I<atinnclr 1st niv.  C o ~ i p .  Stnt .  lES7: rc.ci1. Scc. 2'2'74. 
Ctat.; rc-CII. SCC. SG2. 11. 208, L. 1DC7; rc.cli. C. Clv. 1 '1 .c~.  1935; rc-rrl. Scc. 73G3, 1:c:v. 
Ilcc. 4 . 1 4  1). I?!?, Cod. Sla t .  1(!71: rc-c!~. C. 1937: rc-c11. Scc. 937t. 1;. C. 187. 13'71. 
CCc. 4G3, 11. l C . 1 ,  J,. 167'1; rc-c11. Scc. -1(;:1, c.11. C. Clv. I'roc. Ecc. 1285. 
1st 3)Iv. lLcv. Stl t .  lt179; ro-cli. :kc. .17G, 



Ahscncc of Arb1:rntor f rom Invcs t iga-  
tlo11 

1:'lrcrc o-c of t!lc n r l i t r a t o r s  ~ v a x  n b s r ~ l t  
d t~ r i l~y ;  p:tr: o f  t!tc i r~ycs t ign l io t~ ,  tIroir,"l~ 
b c  ntny l lnrc  . ~ ~ t t ! ~ n r i z c d  o n e  of L ! I ~  o t l ~ c r  

to s i g l ~  his 1!2mc to tlic a \ n r d ,  
1Y.c i:~*.,cstig:.lio:: cot:!:! not I~:citill!~ pro- 
csid, t1:c ?.\i~rc! \\.:!s ::u'!! ni:d vc id ,  :!:td 110 

~31 i ( l  juJ~:11c11t  could LC eutcrcd  ; I I C I C U I I .  
Duny!~y v. Ford, 2 >I 3CO. 

Co~tcu~ . r cncc  of a l l  nrhitrnlors nx condi- 
tior\ of Li :~d i~ l , -  n\v:irtl 1111cIcr st~b:lliusion to  
nrltitrn!ion. i 7  .\I,R 9.33. 

,\wnrd o r  c!ccisiorl Ly 2ri!itrntor.s 3 s  prc-  
r l i t~lir~,c rcturn oi cnsc t o  or i t s  rccon- , 

s i d c m t i o ~ l  Ly t l~ent .  1114 I\LR i10. 
Itigtit of nrbi t rn tor  to corlsidcr or to 

I > ~ S <  tiis c!cci.,!n~~ s i ) ~ l t  r~n!!c:j o!!tcr :i:2n 
tiiu:: i : i ~ o l ~ ~ ~ c d  ::I ihc  1:g;l !):is::i*tl*.. A .c., ; ~ p -  - 
plicclblc to t!ic rjt~cs:iolis a: issue bct'tceen 
t l lc  par!ics. 112 hLl2 S i 3 .  

Coli?.tc:al X:fc:cnccs 
6 Sm. Jur. 2d 61C, drb i t r a t i o i l  a c d  

!.x~rd, § 131 e t  st$. 

03-201-6. ($977) Alvnrd t o  bc in writing-v;hcn j u d ~ m c n t  to  b c  cn- 
tcrccl. Tiic a\:rard m:~st be i n  writ i l ig,  s i g i ~ c d  by tllc erbi t ra tors ,  or  a n ia jor-  
ity of  tlicrn, a n d  dclivci.cd to  t h e  part ies.  JT<hcn tl!c su!,lnissiori is x!ladc eu  
order  of the  cour t ,  tlie 2.l.\\.ard must  bc filcd ;\.it11 tl:e clc;.l:, n:~d a nokc tllcrcof 
rllsdc iu. l i i j  register .  t l f t c r  tlic c r l ~ i r n t i o n  of five days f rom the  fili~12 of 
tlic a ~ v a r d ,  u p o a  tlic appl ica t ion ol? a p ; ~ r t y ,  n!ld G!I filing an.sr ' i idnvi t ,  
showilig t h a t  ~lo!lcc of filing the  a;vnrd has  becn s ~ r v c r l  on t l lc  advc r sc  
1 ) a l . t ~  01' his ~ t t o r ~ i c y ,  a t  lclsl; f o u r  days p r io r  to  s11cl1 npplicatio~:, a n d  
tI~at,, 110 ordcl. s lnyjl lg t l ~ c  mi ry  of j u d g ~ n c i i t  has t)cc:1 served,  t!ic nwni.cl 
must bc entercd by tlie c l e rk  in  t h e  judgmcut  bool;, a n d  t hc recpon  l las t l lc  
eficct of n judgment .  

IIistory: Eli. Scc. 337. 7. 108, F,nn?.ack Rcfercnccs 
S t a t . ;  rc-cn. Scc. S63, ;). ?5S, L. 1S67; re-eil. I I ~ ~ ; ~ ~  v. ~ i ~ ~ ~ ~ ~ ,  5; JI 474, 476, 16-1 p 
Scc. 437, p. 123, Cod. St;:. 1551:  re-cn. 633. 
Scc. 46-1, p. 161.  L. 1S77; rc-511. Scc. .lG:, 
1st  DIP. Esv .  Stat .  1S79; re-dr.. See. 477. C0112tC;21 f;cfcrcl:ccs 
1 s t  Div. C o n p .  S t a t .  1557; re-cn. See. 3275, ;\rl,itratioll ; \~r : l rdw.~S.&. i .  
C. Civ. Proc.  1S95; rC-Cn. S ~ C .  7370, RcV. (j C.J.S. -ir:,i:ra:ion .and Anaid &j 
C. 1037; rc-cn. Scc. 9977, E. C. 31. 1921. e t  scq, 
C11. G. Civ. I'roc. Scc. 1Z6G. 

Quotiellt arl1itr3tion atcard or nppraisnl. 
20 Ab1; 2d 995. 

03-201-7. ( 9 9 7 s )  A\sal.d nlnp be vacstcd.  in c c r t a i r ~  cascs. Tile cour t  o r  
judCc, on motion, rnxy vaca te  t h e  awnrcl n11o11 citlier of t l ~ c  fo!:on.ing 
g~.o:~~icls, 2 n d  nlny ordcl- a u c w  hear ing b c F r e  t l ; ~  snlllc arl) i trators,  o r  not,  
in its discretion : 

1. Tlia t  i t  :vas ; ~ r o c u r c d  hy corrul)t ioll  o r  f r a u d .  
2. T h n t  i l ~ c  nrbitrnl .ors were  ~11i1t.y o f  ~ n i s c o t ~ t l i l c t ,  o r  cornrnitt~:cl Cro:;s 

er los  ill i ~ f ~ ! j i ~ \ ~ ,  oil C;?L:SC :;l~oi~;ii, t o  ~ ~ U : , ( ~ > O I I C  t !~( :  I I C S ~ ~ ~ I ~ ,  i ~ :  r c f l ! \ i r ~ g  

to Iicnr pel.:i~:c:~f. c ~ i ~ l c ! ~ c c ,  o r  othcr:!.isc nc!r.d i:np!.o;lcrl\., in a l n a r i ~ i c r .  
by \:.!~icil t11c rig1~L.s of t l !c  p n r t y  ivcrc prcj;iiliccli. 

3. T l ~ n t  l l ic  al.bitrnto:s cscccc!ccl tllcir po:vcrs in  mn1;ing t h c  a l v a r d ;  
or that  t l ~ c y  rc iuscd,  o r  improper ly  o~r l i t tcd ,  t o  consider a p a r t  of tlic 
rnnttcrs s\lLrniLtctl t o  thcr11; 01- t h a t  t l ~ c  xu-3rd is ilidcfi~litc, o r  c n ~ l n c t  Lc 
l 'crformcd. 

3ff:tory: >:II. Scc. 90S, p. 10S, Y3111naclc C.  19177; KC-clr. Scc. 9376, R. C. Dr. 1021. 
&tat.: rc-ell. Src.  3t1, p. 3 s .  I,. l tG7;  rc-cn. Cnl. C. Civ. l'roc. Scc. 1287. 
E r e .  435, 1). 123, c o d .  ~ t x t .  1671: rc-CII. 
QCC,  4 ~ 5 ,  I G ~ .  I , .  127-1: re-CII. !kc. .IC~. IIo11c:ct LITort 1)y A r b l t r ~ t o r n  
1st l>lv. I:cr-. St.tt. 1979; rc .cr~ .  Scc. 478, I l c n t i r t ~  nltll J ~ ~ I I I ~ I ) I ~ ! I ~ :  cor\!raclr~r %,:in 
1 s t  Dlq/. Collll'. S t ~ t .  1397; IC-cn. :;re. 227C. r ~ l t i l l r ~ l  to c l ~ f o r c c t ~ \ c n l  o l  ryl%o:t of nrLi- 
C. CLV. l'roc. 1695; ro -cn .  See. 7371, 1Lov.. L r ~ t o r s  n ~ ~ i r r s t  ~ c l ~ o o l  tlistrrcl ~ v l ~ c r o  nr. 



bi1r:itor~ r11nGc n s i l~ccrc ,  11o11c3t :11id in-  
tlu3lrioiia cflort to r c ~ ~ t l c r  :i f:lir :t11(1 ju.vl. 
ntv~rrl .  J iopki~rs  v. Scliool I l islr ict  S o .  4 0 ,  
133 3[ 520, 327 I' Od 235, n96.  

Collateral X:cfcrcnccs 
hrl , i t  ratio11 rind . . t~vnrc!G76-iS.  
6 C..T.S. i t r b i t r ~ t i o t i  :r11d i i \ ~ ; ~ r i l  $ $  133> 

Ins-]  11. 
5 Am. J a r .  r'd G43, Arl~itrx!iou 311d 

.ltrard, $ 167 c t  scq .  

X:::yropcr nt!cm?'. LI:; influc11cl::g or 1,y 
a t t c n ~ p l i n g  t o  inflllcncc dccision 3 s  g r o t ~ t ~ d  
for  I C V O C ~ : ~ O I I  of :irhitration, o r  for  :~vuitl-  
ancc o t  award t l~crcr!!~dcr.  6 -%LIZ lOS2. 

A!~:r~tdorintcirt hl- nrctt~?.l consant. of 
:i\r.nrd uuder nrl i trat ioii .  33 -%Lit 13G5. 

I'crjtil.y ns ground of :~tt:tc!: o : ~  jttrlg~i;c.nt 
, * I I I ~ . I I . I I  I I I I O I ~  211 : i~v:tr~I in ~ r l ) i t r ; i t i o t ~ .  9:) 
~ \ J r l l  1202. 

Arbi l rn tor ls  vic\villg or v i s i t i o ~  prcl11- ' 
ises or p r011~r ty  ~ l o t r c  7.s 1t1isc0r1dur.t j :~sti-  
fyitig \-;ic:~t i181r of n\v;lt (1. 27 :lL?t Zd I I tip. 

J,oss nf ri:l:t to :~r l l i l r :~ t ion  tl~:origl~ 
I ~ c I ~ ! ~ s .  37 .\:.I: 211 112*;. 

Art~i t r ; t tnr ' s  cot~si~l:ntiori with outsitlcr 
ns j u s t i f j i r~ ,n  ~.ncntiolr of n\iartl. 47 ,\L); 
2tl 1363. 

Vacat io!~  of s:varJ of arb i l rn tors  23 !o 
rlir;~t:tc !rit!ihr clost: corl~o:.!:ion. ti; AJ,l{ 
:I! 665. 

l'inlc f o r  n~odificalion or 'vacation of 
n r !~ i t r a t i o~ i  alvnrd. 65 :\LR 2d i i 9 .  

03-201-8. (9379) Coilrt may, 011 moti011, mctiify or c o r l . c c t  the  award. 
Z'hc cour t  01. juclgc 'may, on motion,  modify or correct t h e  a\:-nrd,  x- l~crc it 
appears : 

I. That  t h c r c  wns a r n i s c ~ i l c ~ i l a t i o n  it1 f i gu l . c s  upon which it was mrtde, 
oz t l i a t  t l l c r c  is T. n ~ i s t a k c  in tlie t l e ~ c r i p t i o ~ i  o f  solnc p e r s o n s  o r  property 
thcrcbi ; 

2. When a part  o f  t I lc  n~:.ard is upon n i n t t c r s  no t  s u b m i t t e d ,  n -h i c l l  
part cnu LC scparntcd from o t h c r  parts, and d o c s  ]lot a f f e c ~  t.!:c dccision 

1 
\ on t l ~ c  m a t t e r s  s t t b m i t t c d ;  

3. 1\'11c11 l l ~ c  an-ard,  :Ilorl,nli i111perfcct  in fo1.111: could have L c c : ~  c?n:c.~\ded 
3 i t  lttid bccn a ~ e r c l i c t ,  o r  t l i c  i l npe r f ec t io ! l  disl~eg.- .rclcd.  

I~!story: Cn. Scc. 3C9, p. 103. Ga111:nck Co!l.?:cral Rcfcrcnccs 
Sta t . ;  rc-CII. Scc. 3G5. p. 209. 1,. 1Sti7; Arbit ration ant1 :in-?rtlDGII, 76. 
re-cn. Scc. 439,  p. l f3,  Cod. S t ~ t .  1571; 6 C.J.S. .\rLitr;:tion .?nd hrvnrc! ~ $ 3 1 ,  rc-rn. Scc. 4 6 6 ,  p. 165, 1,. I S X ;  rc-CII. SCC. 103, 110. 
4 G G ,  1 s t  Uiv. Rev.  Sta t .  1879: rc-en. See. 5 -A,",, jur. zll 6 2 4 ,  ; ir l , i trat ion nncl 
479, 1 s t  Div. Comll. S ta t .  1SS'i; rc-cn. Scc. 1i,Y3rll, g 1-13. 
2277, C. Civ.  Proc. 1S95; re-cx .  Scc. 7272, 
1:cv. C. 1907; rc-CII. SCC. 9579, It. C. hI. Tinlc for  ~~lotl if icntion or vacation o f  
1921. Cnl. C. Civ. Proc. Scc. 1288. o r l i t r a t i o ~ r  aivnrd. 85 ALIL I d  779. 

Flcfcrcr.ccs 
Eopkins v. School Dis t r ic t  No. 40, 133 

?d 530, 307 P 2d 395 ,  339.  

93-201-9. ( 9 9 ~ 0 )  nccision on rnotion subject to  appcnl, bu t  not  thc j;ltlg- 
m ~ t  c l ! t c ~ . c d  b c f o ~ ~  ~ u o t i o n .  T l ~ c  dccis io :~  1II)orl titc lno t io t l  is st .rLjcat  t o  
a p j ) c i i l  i l l  t l l c  sn111c Innnl lcr .  ils a l l  order w11icl1 is sul~jr.ct  to  n1)11cal in n civil 
n c i i o l l ;  h11t t l l c  jrlt.!g~l~cr~t c l ~ t c r e d  IwLrorc n ~ o t i o : l  j i i i tdc c ? . ~ i ~ l o t  L C  a u l j c s t  t o  
nppcnl. 

STIstory: >?rl. Src.  310, 1). 103. l3annxck 1:: DIv. Conl?,. S ta t .  1697;  rc-cn. Scc. 9278. 
Gtnt.: rc-cn. Scc. 3GG. p. 209, L. 1SC7; rc-cn. C. Clv.  l'icc. 1SL1.5; rc-cr~ .  6cc. 7373, Krv.  
6cc. 4.10, 1). 123, Cod. :;Lit. 1371; rc-ell. C. 1907; rc-ell. Scc. 9360, I:. C. 31. 1921. 
SCC. 467, 11. 165 ,  1,. 1677; rc.cJk. SCC.  aJ67, C31. C. Clv. PKOC. SCC. 1283. 
8 c t  l)lv. Ptcv. S t l t .  l s55 ;  rc.cll. Scc. 4S0, 

63-201.10. (9351) If sutmirr ion bc rcvoiccd and' an a c t i o l l  h r o t ~ d ~ t ,  
wl~:rt to bc l ~ c c o ~ c r c t ~ .  If a s u b n i i s s i o i ~  t o  n ~ l l i l l . ; l l i ~ l l  bc rc\olicd,  n l l t l  011 ac-  

-.- t i o i l  I)c brougltt  l l ~ c ~ c f o ~ - ,  tllc n u l n t ~ t r l  to  I)c rccovci.cc1 cn t i  o i~ly  I J C  t l l c  costs 
n l ~ d  c ln l l lngcs  s u s l n i t l c t l  i l l  p r c p n ~ . i r ~ g  for  alld n t  :c:itli~lg Iltc a l . l> i [ rn t ion .  

. 



UNIFORM ARBITRATI0i.J ACT 

An Act is!- t in2 t9 -rLiti::ion ar ld to  makt: ~!:ii~:::~ t!:< I:!IY \vi t l l  
c:icc t h c r c t o  

. 1. VaIidi:y o i  A r b i t i ~ t i o n  :\grccrncn:. 
1 2. Yroccctlings to Compcl o r  S t a y  11rbitr~:ion. 
'. 3. Apimintmcnt of X r b l : r ~ t o r s  by Court. 
. . 4. biajor i ty  .Action by XrLi:rators. 

5. I-Iearinz. 
6. Rcprcsciltation by X:!ornc~-. 
7. i5'ikicssrs, Subpotnrts, Dcpositiolls. 
8. Award. 
9. Cllaligc of  A w a r d  by : l rS~trators .  

10. Fccs :.nd Espcnscs  of ~\rSi : rat ior~.  
11. Con6r1rlation o i  a n  X\:.ard. 
12. \'acali~!g a11 rln.ard. 
13. ~fo:lifica!io!l o r  Corrcct ic:~ of  Award. 
14. Judgmcnt o r  Dccrcc on Atyard. 
15, judgmc:it Roll, Dsc!:cting. 
16. Applic.iti2ns to  Court. . 
17. Co:lrt, J ~ ~ i i s d i c t i o n .  
IS. Vcnuc. 
13. Appcals. 
20. Act :\lot Rctroactivc. 
21. U r ~ i f o r n i t y  of  1n:crprctation. 
22. Co~ls~i!~itiorlnlity. 

. 2-3. Shor t  Titlc. 
24. Rcpcal. 
25. Tirlic o f  T a k i n g  Effcct. 

5 1. Validity oC Ar!jitra!ion -4,nrccme~t.--?. T-grccrnci l i  to 
submit a n y  c s i s i i n g  c o r i t r o v c r s y  to nrb i t rn t io r l  or n provisior l  i n  3 \,.,it- 

. . tcn  C O I I ~ ~ ; ~ C ~  t o  sub;l;i! t i )  :!i.bi!r.i&iun ;!rijv C O I I : ~ G ~ - C I S ~  t i i c i rn i tc r  a r r s l l l g  
b c t u ~ c c i l  t11c p a r t i c s  i s  \..tliii, e r : f o r c c ~ b l c  and irre\.oc:~l,lc, s a v e  l lpon  s l lCll  
g r o i i ~ i d s  a s  e x i s t  a t  1aiv o r  i n  e q u i t y  f o r  t l lc  rc\.ocatiori of  a n y  c o n t r a c t .  
T i ~ i s  a c t  also nj)l)lics to a r b i t r a t i o n  a g r c c n l c n t s  bct tvcci l  ~ n i i ~ i ~ ) - ~ ~ ~  ;,nl{ 

crnp1oyccs o r  I ~ C ~ \ V C C I I  :Ilcir r c s p c c t i ~ : ~  r c ~ 1 r c s c l l t 3 1 i v c s  [ r ~ ~ l i c s ~  ot l lcrn*ise 
. providcd ill thc acrccn icn : ] .  



AREi'L'R:\?'ION ACT 

5 2. Procccdir~gs to Cornpci or  Stay Arbitration.-(a) O n  app!ica- 
tion of n p;?rty s1101,;ing an agrcenncnt dcscri1,cd i l l  Scctiorl 1, zritl thc 
o I ~ P ~ s i n g  party's rcfusnl to arbitrate,  the  Corlrt sliall ordcr thc partics to 
p r o ~ ~ ~ d  \\-it11 arbitratiorr, brrt i f  thc oppo_cirlg 11'arty dcriies the csistencr 

:llc nE;;ccnic:!: to ;..;Silr;:tc, t ! i c  Csu:t s h a l l  proceed su;r~r!iaril>* to ihc 
dstcrrninntion of t l ~ c  issue so  rniscd and s11nll ordcr srbit;.:.tion i i - found 

' 

for thc moving party, other\:,isc; tlic applicatiorl shall bc dcnicd. 

( I?)  Oil spplicatioii. :lie coilit 111a;-stay an  nrtitrztion prccccding corn- 
rllenccd or t t~icatcncd on 3 shelving that tIicrc is 110 2greemcnt to rirbi- 

I tratc. Such an issuc, \vlicn in substantial and bona fidc disputc, silall 
be for t I i \~ i th  and sun:marily tried and the s t sy  ordcrcd if  found for the 
n~oving party. If founr! for thc opposing party, thc court sI~aI1 ordcr 
thc  parties to procecd to nrbitrntlon. 

( c )  Jf  ar. issue rcicrablc to  arbitration unrjcr the alleged agrcctlient 
is ir~volvcd in a n  2ction o r  proccctling peritlin,n in a court Iinving jnris- 

' 
diction to hcnr applications rrndcr subt l i~is ion ( a )  of this Section, the  
applicntlon s11nIl be r ~ ~ a t l c  thcrcin. O~l~cr\ : . ise  ant1 st!l<cct to Sccti011 18, 
t l ~ c  xppIica:inr~ Inny LC niadc i n  any  cotlrt of con~pctcl i t  j:~ristIictior~. 

(d) Any actinn or procccdiiig invol\ring an  issttc srrbjcct t o  arlritra- 
tion s l~nl l  LC sta).cd ii an ordcr  for- nrbitration o r  n u  application t i~crcfor  
has l c c n  matlc untler this section or, if  thc issuc is scverablc, thc stay 
nray LC with rcspcct thcrcto only. LVhc11 thc  application i s  ~ i ~ a d e  i n  
sucli actiori o r  proccctii~ig, tlic ordcr for arbitration shall ir~clutlc such . . 
stay. 

(c) An nrdcr for arbitration shall not l)c rciur,ctl. on the g r o ~ i n d  that  
the chirn in izsuc Iaclis rncrit Gr borin fitlcs o r  bccausc any faul t  o r  
grounds for tlic clnir~i sought to hc ar t i t rntcd haye not bccn shown. 

Stntutory X o t c s  

i , j lnncsola. !jLI~~s!ittl!C; "Pro~ccdi~~gs" in first sc~rtcrlcc of s r r l d i v i s i o ~ ~  (c). 31.S. 
o '  i t i  I C ~ I  I A. 5 573.03. 

urnits *'involved" ~l rcccd ing  "in n n  nct io:~"  

E 3. ).ppoi~it:ncnt of Arbitrators by Court.-If the nrbitrarion ;Icrcc- 
nlcrit I'rovidcs a ~r~ctliocl of n l ) l )o i r i~~i ic i~ t  of nrbi tmtor .~,  ti:is r~ic~lto:I 5ItaII 

fo~io\\ .cd. I n  t!:c n11scr:cc. ttlrrcof, o r  i f  [he  ngrrcd ril~ttlorl fails Or 
ior any rcasorl cannot bc foIIowcd, or \\.hell a n  arf)iti..~tor . I ~ I ) O ; I I ~ C ~  

fails o r  i - j  u~lnl) lc  to act arid f~is  successor has not bccn dtily a~i[)nintcd,  
the co t~ r t  011 applicntion of n party s!iall aplloint orlc o r  Inorc artit t-a- 
tars. ,411 nrl,itr:itor so appoir~tctl 113s all tile po\vcrs of o ! ~ c  spccificjlly 
na~uccl i l l  t11c ngrccnlcnt. - - 



§ 4 UKIFORAI ACTS 

$ 4. Majority Action by Arbitrztors.-TIIC pon-crs oE tlic a rb i t rn to r~  
n a y  be cxcrciscd by n majority urilcss o:licrwisc providcd by t l ~ c  ngrcc- 
mcnt o r  by this act. . 

$ 5. 1lcc!~in~.--Ur.lcs:. oihcnvisc providcd by thc  agrccrnc:~t:  

(a) Thc  arbitrators slinll appoint a timc and p l x c  for the hcar i i~g  
and catrsc notificztion to  the partics to  Ijc scrved persor:all~- c r  by reg;:- 
tered 11iaiI not less thnn five days teforc thc hesriilg. ~\ppcarai l rc  2 :  

the hcar i r~g  \:.a;\-es such notice. T h e  arbitrators r;?n)- adjo:irn ttic lienr- 
ing from time to tirnc a s  necessary and, on request of a party and iclr 
good cairsc, o r  upon t l~c i r  o i ~ n  motion may postpone thc hcaring to a 
time not Inter than thc date fiscd by  tIic agrccliicn! ior nial:ing the 
a\\vard unlcss tlic partics consent to  a latcr date. T'he arbitrators may 
hear and dctcrmi:lc tllc controvcrsy upon the evidcncc producccl not- 
\~i t l :s tanding the fnilurc of a party duly notifieci to  nppcar. T h t  court 
on application rriny dircct the arbitrators t o  pr-occctl pioillptly I\-ith tlic 
hearing nrid dctcrr;lination o i  the controversy. 

(b) T h e  partics arc entitled to bc hcard, to  prcsent c\-idcncc. niatcri;iI 
to tllc co~itrovcrsy and to cross-cs,;~ninc ~\.itilcsscs appearing a t  thc 
hearing. 

(c) T l ~ c  hcaring shall bc condiictcti by all tlic arbitrators b u t  a rnnjor- 
ity niay tlctcrriii~lc any q(~c.;t ior~ and rcriclcr n final n\\.:!~tl. If, duriltg thc 
C O L I ~ S C  of tllc hcnricg, nn arbitrator for any  reason ccascs to act, t21c 
rernainir~g arbitrator or  arbitrators appointed to act a s  nc~rtrals  may 
continue \\.it11 thc hsarirlg and dctcr- xin nation oi thc contro\:crsy. 

$ 6 .  Rcprcsentation by -4ttorncy.-:I party 1:ns thc right to bc rcp- 
rcsentcc! by nn attorncy nt arly procccdi~l& o r  hcaring ~r11clr.r this act. :I 
lvaiycr t l~crcof prior to ll:c proceeding or  hcaring is i:icfTcctivc. 

5 7. IVitncsscs, Subpocnns, Dcposition~.-(a) T h c  arl,itrntors may 
issue (cnaxc to LC issuctl) subpocnns for tlic attcild~i:cc of \~.itnc.sscs 2nd 
for  [lie I ~ r o ( l \ ~ ~ t i o n  of Lool;s. rccords, clocunlcnts and o t l ~ c r  cvidcrlcc, ar:tl 

. . 
s]laii ] i ~ \ . c  tllc p~>::~cr t o  .i..::r!l:nrs!cr ~;?!lls. S L I S ~ I P C ~ I ; I S  issued s]la:l 
bc scri*cc!, and tipo:~ appiicafiorl t o  t ! : ~  C o ~ ~ r t  by n il.lrty or tl!c ar1,itr;:- 
tors, c~lforcctl ,  i l l  thc rli~~llicr- 1)rovi<lcd IJJ l:lw ior tile scr\.icc aiid ell- 

forccnicnt of sul)po~i125 in n ci\.il acticjil. 

(b) 011 nr,plicntion of a party auci for usc as  c\~itIctlcc, thc arbitrators 
niay ~ ) c ~ . l n i t  a dc~~os i t i on  to  bc talccn, i r ~  tllc nlnnrlcr n11i1 ulmn t11c tcrrlls 
dcsigrr:\[c<l by tlic arlritrator.;, of 3. ~ v i l r ~ c s s  wllo cnnr~ut  bc s t~bl ,uc l l ;~~( l  
or is uri;\Llc to  attcnd t1:c i~caririg. 



AI~BITI?!L?'IOS ACT § 11 

(c) All provisions o l  1a\v cornpclIir~g a pcrson undcr subpo:na to tcs- 
ai[y arc applicable. 

(d )  Fccs for attcndnncc ns a witncss ~11311 bc tllc same 3s for  a \-;it- 
!less i l l  t hc  . . . . . . . . . . . . Corlrt. 

Gtatutory N o t c s  

hl innecofa .  P rov idcs  f o r  isstrnncc of s u t ~ p o r n n y  by 3rl,ilrntor,- t l l cmse)~cs ,  2nd in- 
ecr[v  "district" prccctli~rg "cc~uit". h1.S.h. § 572.14. 

5 8. Av<ard.-(a) T!ic award slinll bc in lvriting and signed by thc xr- 
1,itrators joining in the  n~vard.  T h e  arbitrators s h ! l  dclivcr a copy to  
cnch party pcrsonal!y or  by rcgistcrctl mail, or a s  p r o ~ i d c d  in tllc ngrce- 
nicnt. 

(b) An a l ~ a r d  shall bc made ~vi th in  t h c  tirnc fiscd therefor by  the 
agrccrntnt or, i f  not s o  fiscd, xsithin sucll time as  thc court  orciers on 
applicatio:~ of a party. T h c  parties may cstcnd the  t ime in  \vritIng 
citllcr bcforc or  after tlic cspirntion tlicreof. -4 party 17-nircs the qbjcc- . 
tion t h a t  arl n\\-ard \vns not madc n.ithin t h e  t i n c  rcrluircd un!ess hc no- 
tifies tllc arbitrators ot his objection prior to  the deli\-cry oi  the a\:ard 
to  him. 

5 9. Changc of A\vard by Arbitrators.--On application of a party 
or, if an application to  tllc court is pending nndcr  Scctions 11, 12 o r  13, 

'15 as r r r l  S L I ~ ~ ~ ~ S S ~ O I I  t o  tllc nrL)itr;\tors by tkc coilrt unclcr such conclitio.. 
ttic court may ordcr,  thc arbitrators nlny modify o r  corrcct thc x\card 
ui>on tllc grounds st;ltecl in pnragra1)hs ( 1 )  and (3)  o i  subdi\.ir;ion ( a )  
ol Section 13, o r  for tllc purpose of clarifying t h e  i ~ \ . a r d .  ' I ' l~c applica- 
ti011 sfiall be made \\.itfiin t \vcnty days af tcr  c lc l i~cry  of thc a\~-nr.tl to  the 
sl)plicant. Urrittcn rloticc thcrcof sllnll bc givcli forth\vith t o  thc oppos- 
ing party, s ta t ing hc  nus st serve his ol!jcctions thctcto, i f  an)-, wit!~in 
tcn tlnys from thc noticc. T h c  a\rnrd so modified or  corrcctcd is s~tbjcc: 

! 
to tIlc provisions of Scctions 11, 12 and 13. 

Statutory Notcs  

. hlil!ncsu:x. SuIl;ti:u:cs "p:rnjirnp!:s" f o r  "c!nt~!.cs", i l l  5;st scn!uncc. 3!.S.,{.. 5 s;?.~G. 

0 .  FCCs 1<:rI)ci?scs of i I r l ) i t in t io:? . -U~~ic~.s  otllcr\-;isc i)ro\.::!-J 
i r r  t l ~ c  agrccllicni to  nrl)itrntc, t l ~ c  nrLitrntorsl c s p c ~ ~ s c s  and fccs, togclll- 
cr \vi~l l  otllcr cspcnscs, not ii~clu(lin:,. corinscl fccs, i n c ~ ~ r r c d  in thc con- 
duct of t]lc ar l i t rn[ ion,  s l~nl l  LC psiti ns ~)~.ov;tlctl  in tfic ;\\vat-d. 



$ 52 UKIFOrl3I ACTS 

imposcd g r o u ~ d s  arc urgcd for vacating o r  modifying o r  corrcctirig tllc 
award, in u-llich casc thc court  sha!l procccd ns p r c ~ i d c d  in Sr.ctio~!s 12 
and 13. 

5 12. Vacating a n  Award.-(a) Upon application of a party, tIlc . 
court s!~ali 1.aratc 311 a\v;..rrl where:  

. . ( I )  T h c  alvard lvas proctircd by corruption, fraud o r  otI?cr unduc 
means;  

(2) Thcre  tvas evident partiality by an arbitrator nppointed a s  a 
neutral or corrtiption in any  of tlic ni-titrators or  miscond~ict prcjti- ' 
dicing thc rights of an): par ty ;  

(3) T h c  arbitrators escccdsd tlicir poivers; 
( 4 )  TIic arbitrators rcfuscci to  postpone tl!c hearing rrporl suffi- 

cicnt causc being stlo\\-n thcrcior- or  rc i~~scc l  to  !;car. cvidci:cc rnntc- 
rial to thc contro\.crsy or othcr\\.isc so conductcll :he hcai-in;., con- 
t rary to the provi.siolls o i  Scction 5, as to p i c j ~ d i c c  sutstantially tl l t  
rights of a parry;  o r  

(5) Thcre jvas 110 arbitration ngrccnlcnt and thc issue \\,as not nd- 
vcrscly clctcrmiricd in 1)rocccding; 1rr;dcr Scction 2 3!1d the party did 
not ~tarticipatc i n  the arbiti.ation h c a r i ~ l ~ , i ~ , i t l ~ o u t  raising thc 011- 

jectiorl ; 
but  thc fact t h i t  t11c relief \vas such that  it 'could not or  ~ V O L I I L I  not bc 
g r a t~ t cd  by a court o f  I a ~ v  o r  cquitj. is not groi~ncl lor vacntinz or  rc ius i r !~ '  
to confirm the a\vard. 

(b) An  application untlcr tl:is Scction sltall bc n ~ ~ d c  ~vithirl  n in t l y  
days aftcr c!c!ivcry of a cop\- o i  thc an-ard to  thc applicant, c s c c ~ ~ t  :hat. 
if prcdicatcd upoil corrupt ioi~,  i r a~ id  o r  o t l ~ c r  ~rncluc nlcnns, it shall bc 
madc within ninety days  after s u c I ~  6rot:ncls arc  Iir~oi\.r~ o r  should 1:ai.c 
been krlo\vn. 

(c) 111 vacnt ing tllc nrr.artl on  gro1111~1.~. otllcr than stntcd i11 cln~rsc (.5) 
of Sul~scction ((I) illc court 111~)-  ortlcr n rc11carin.q 1)cforc 11cw nr1)itl.n- 
tors clioscrt 25 pl-o\?idctl i ~ :  t1:c nK~-c:-nlcl!t, 0:. i l l  t1:c nbr.crlcc tlicrcof, 
thc cottrt in  nccardarlcc \ \ . i ~ l i  Section 3, or  i f  tllc .?\\-art! i:; vacatctl 011 

gro~tncis scl fort!\ ill clnir.;es (3) n r ~ c l  (4) of SuLscc:iori (::) ~ I I C  c o c r t  
mny orcicr a rchcaring 1)cforc tlic nrbitr.ators I\-Jto nlatlc t l ~ c  a\vard o r  
t l ~ c i r  successors appoir~tccl i n  nccortl:~ncc \vith Scctioil 3. rrllc (irnc \a,*it]l- 

i r t  \~llic11 t11c ag~cc rncn t  rccluiics tile a ~ v a r d  to hc rnn(1c is npplicablc 1 0  
tItc rcl~casitrg and cornnlcnccs froin t l ~ c  tlrttc of thc ordcr. 

(d) II tlrc application to vncntc is c!c~iictl ancl 110 molion to mocliiy 
or carr-cct t11c :l\vai-cl is pcndirlg, 111c court sllnll conLr.rn tlic a\vard. 
aalciidcd hug.  195G. 



m l c  ].%I; n n ~ c n d ~ l ~ c i ~ t  o~ni:tcd "or r c n -  it is 30 i :~J t \ f i l~i tc  o r  ~ ~ C G I : I ~ ~ C : C  :IL%: i t  
QcrcJ nil nwnrd  contr;lry to publ ic  1101- cn i lno t  bc ~~cr lorr ! t r .d .  o r  i s  so rrorhiy c r -  
icytv fro:n subil. 3, a n d  o m i t t c d  pr0r.i- roncoua  c s  to i ~ n [ ) l y  bod f n i c l i  on  r h c  p n r t  
e i o ~ s  a u l l ~ o r i z i n g  vncntiou of award  \$-l!crc o f  t l :c  ~ r b i t r n t u r n .  . 

$ 13. Evlodification or Corrcction of Award.-(a) Upon 3ppl:cation 
nlade within ninety  days af tcr  cleli~.cry of a copy of the  a\:.nrd t o  the  
applicant, thc court  shall modify or  coi iect  thc a\\*ard ~vl ic rc :  

(1) Thcre  w a s  s n  evident ~r~iscalculation of figures o r , a n  evident  
onistakc in tilt dcscl-iption of any person, thing o r  property referred 
to in thc  award ;  

(2) The arbi t rators  have n\vartIcd Upon a. mnttcr not sutmitkcd to 
thcm and ttic a\vard may I c  corrected n ' i tho~l t  affecting the mcri ts  of 
thc  decision upon tt:c issues sub~n i t t cd ;  or  

(3) Tflc anpard is impcricct i n  a mntter of forrn, not a f f c c t i n ~  :he 
nlcrits of thc controi-ersy. 

(b) If thc application is granted, t h c  court shall  modify and correct  
ahc atyard so as t o  eficct its intent a n d  shall, cor.fi:rn t l l c  a ivnr t l  3 s  so  
niodificd and corrcctctl. Otherlvisc, the court shrill confirm the 3 \ ~ a r d  

(c) An application to  modify or corject an  award may bc jnilicd in 
the altcrnnti t-e wit11 a n  application to vacate thc  a~\ .a rd .  

. . 

. $ 14. Judgment or Jlccrce on Award.-Upon thc gran t ing  of an  or- 
der confirming, rnorliiying or  corrcctin: an  award,  judgment o r  dccrcc 
s11all bc crltcrcd in conformity thcrc\vitll and I c  cnforccd 2s  a n y  o ther  
judgnlcllt o r  dccrcc. Costs of thc application ant1 of thc  procctdings 
subscqucnt tlicrcto, and  disbtrrscmcnts may bc nwnrdccl b ~ .  the court.  

$ 1 5 .  J u d ~ ~ n c n t  Roll, I3oclcetIr!g.-(a) On c : ~ t ~ - ) r  of judgmcl i t  o r  dc- 
crcc, 1l;c clerk sltall prcpnrc tllc ju(Igr11c:lt roll co!l.;is~irlg, to  tlit cstent  

filcd, o f  tile following: 

(1) 'flic a g r c c n ~ c r ~ t  and cach writtcn cslcnsion of the timc wi th in  
whiclr to  n ~ ~ k c  t hc  award ;  

(2) Tllc n\vnrd ; 

(3) A copy o f  tllc ordcr  confirnling, mod i f j i ng  or correcting tlrc 
aw;trd ; and 

(4) A copy of tllc judgnlcnt or dccrcc. 
. . 



UNIFORAI ACTS 

(b) T h c  jutlgrncnt o r  ticcrcc may be docl:ctctl as  if rcndcrcd i r i  a n  
action. 

$ 16. hppl icat ior~s to Court.-Excep: as  otllcr\visc provided, an 
application to  the coui-t tindcr this act shzll bc b!~ n~ot ion  2nd shall b e  
1;card in the !nnnr:cr a:i:l upon ;lie nstice ~ r ~ v i d c d  or rule of cou r t  
for the making and  hearing of motions. C- less t l ~ c  parties ha\.c 221-ced 
otherwise, notice of an  initial application for a n  order shall be served in  
t h c  manner  provided by law for thc scrvicc of a surnrnons in a n  action. 

7. Court, Jurisdiction.-The term "court" rncans any court of 
corr~pctcrit j~rrisdictior~ oi this Statc.  ' I ' l~c rr;al;iiig of all agrccrncnt Cc- 
scribed in Section 1 provitling for  arbitration in this State  conicrs jur is -  
diction o ; ~  the  court to  cniorcc !he agrccmcnt under t l ~ i s  Act 2nd to cn-  
t c r  jutlgnicnt on a n  axvard tliereundcr. 

Cj 18. Venue.-:In initial application silall be made t o  t!!e co:~rt  of 
tilt [courit)-] i r ~  which t!lc agrccrnent proviilcs t11c arbitration hear ing  

a. 
t. sllall bc held or, if the  hcnring 112s bccn held, in thc county in \\-hich i t  
. . <,;a.s hcld. Othcrwisc thc application shall Lc m ~ d c  in tlic [cotlnty] 

whcrc the advcrsc party rcsidcs or  has  a plncc of husincss or, ii hc has  
no're;idcncc or  place oE busincss in th i s  Statc,  to tlic court of any [coun- 
ty]. All subscqucnt applications shall be 111zcIc to tlic court Iicaritig t he  
iriitial application unless the court otlicr\visc dirccts. 

. . Stntutory X o t e s  

1 , I i n ' n e s o t ~ .  I n s t r t s  "cour~ty" witllin LracLcts in each inbtnncc .  1f.S.A. $ 572.2.5. 
. .. . . . . .  . . . .  
$ 1 .  Appca1s.-(a) An appeal Inuy LC taken from: 
. . . ( I )  An  order dcnying a n  application to compcl arbitration nladc 

': under  Section 2 ;  
(2 )  An ordcr  g ran t ing  311 application to  s tay arbitration n~at lc  un- . . 

dc r  ~ c c t i d r l  2 (b)  ; . . . . . .  . ( 5 )  / In ordcr conf i rn l ing  or  'c;ci;yi115 ~ n i i f i : - ~ : ! ~ t i ~ i l  of 211 ?.1:;3rd; 

. ( I )  An ordcr nlodifying 01. corrcctir:;: .;I1 ;z\v~rtI ; . - - .  . . ... 
(5) An ortlcl- vacntirlg ari aivnrcl v t i thout  dil-ccting a rclicnr.;ng; or 

( 6 )  A judgrncnt o r  dccrcc cn!cr-ccl pirrsunnt to t l ~ c  provisjorls of 
, th i s  act. . . . . . . . . . . . . . . . - . - 

( b j  Tllc appeal 'sllall Ilc (akcn in the rnanrlcr a ~ i d  to  tllc s a :~ i c ' c s t cn t  
3s  iron1 ordcrs o r  jud;:rncr~ts in a civil action. ., . . 



ARUITRATION A C T  

5 20. Act Not Re:ro~.ctivc.-This act  z ~ p l i c s  only t o  agrecmcnts 
rnadc subscqucnt to the taking effect of this 2c t .  

5 21. UnilornlIty of Interpretation.--This ac t  shsli bc so ccnstrucd 
as to  cficctr~ntc its g c n c r ~ l  ~>l-:r.posc to nia!:c cniiorin thc Isw of tflojc 

: states  xvhich enact it. 
. . 

€j 22. Constitutionality.-If ally provision of this act o r  thc  applica- 
tion tI~creof t o  any pcrson or  circurnstnncc is hcid invn!icI, illc in~.nlirlit_v 

not aflect other  p r o ~ i s i o i ~ s  o r  appliccl.tion5 of tllc ac t  which can 
be gi\.cn effect \i.itllo~rt t hc  in\-alid piovisicln or  appiicatioil, and to tliis 
tnd the provisions of this act  are scvcrsblc. 

S t n t u t o r y  h'otcs 

bfinnc:ota. Subj;itk~tcs "Scvcrnl,ilitvV f o r  "Co~~s!i:i:tionn;i:y", 3r.J oiiiits "czcct" fol- 
lou-ing "cir.cll" ill test, 1)rob:iblj. i l l  crror. L[.s..\. 5 572.29. 

5 23. Short Titlc.-This act rnay bc citcd as L!IC U~liforrn Xrb i t i a -  
tion Act.  

S t a t u t o r y  N o t e s  

Minnesota .  Sr~hslitr~tcs "Citation" for " S l ~ o r t  Title". 31.S.X. 4 5i2.:0. 

5 24. Rcpca1.--.All acts  or  par ts  of zc t s  whiclx a r e  incor~sistent with 
the  provisions of this act are hcrcby repealed. 

S t n t r ~ t o r r  N o t c s  . - 
Minnesota.  Ilcprnls scctinns 572.01- '\!so provides that Rule 2G.07 of Rt11c. 

572.07 of  19.3:; Jfi~l: irsotn Statutes. L. of Civil I'roccdurc is sul,crucdcd I,? t l ~ c  
1057, C. C33, 9 24, suLd- -i yrovisioris of fftis Act. i l l  so fnr  ns irrcon- 

sistcnt t I ~ c r c ' ~ . i I l ~ .  C.19ST. C. G X ,  3 34. 
eutd.  2. 

$ 25. of Taking h f f c c t . - ~ l ~ i s  act sha l l  take effect . . . . . . . . . . . 
StnLr~tory  N o t c r  
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Id SuLn. i t tc5:  
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Decided: Sept .13 ,  1 9 7 C  
i VZSTCCRI INC* t a c o r p o r a t i o n ,  ' C I ~ A R L ~ S  V =  i ' l c C ~ , r \ i ' ~ ~  223 UPND 
I W. BOYER, JR., 

2 . . 
Defendan t s  and Respondents .  

i A P B I ~ ~ ~ ~ ~ ~ ~ ~  Provisions for Arbitration in C o n t r a c t  as  Unen- 
. forceable--CoNl'~~\cm 
i 

h?pealed frolll T h i r t e e n t h  J u d i c i a l  Dis t r ic t  C o c r t ,  Yel lovi-  
s tone  County, Il0n. Robert Wilson, judge 

For Appe l l an t :  Anderson, Syrnrnes, Brown, Gerbase, Cebull 
a4 & Jones, B i l l i n g s  

- - -, For Respondents: Moulton, Bellingham, Longo & Mathcr and . . 
1 

Nard Swinser, B i l l i n ~ s  

-. Mr. ~ockwood Brown argued  t h e  case orally for Appellant, Mr. 
Swanser f o r  Rcspondent.. 

O 2 i n i o n  by J u s t i c e  Coly;  J u s t i c c s ' S i ~ e a ,  Harrison s u d  Sheehy 
concu r r ed .  



Palmer Stccl S t ; ~ u c t 1 3 r e s ,  P l a i n t i f f  and A p p e l l a n t ,  v. 
Wcstcch, Tnc , , Def er-fiants . and . RespondcnLg 
3 5  St. Rep, 1 3 5 4  . . . - : : ,  

- 

M r ,  Justice Baly delivered t h e  Opinion of t h e  C o u r t .  

P l a i n t i f f  Tnlmer Stee l  Structures (Pa lmer )  a p p e a l s  from ordcra  
of t h e  ~istr-ct Cccr t ,  Ycliowst@no C01-lnty, s e t t i n g  aside and rc: 
i n g  to r e i n s t + t . r :  a rengozary r e s t r a i n i n g  o rde r  which e n j o i n e d  d, 

Palmer S t e e l  Structures contracted t o  construct a metal ai rp laL,  
f e n d o n t  ilestech, 1r.c. ( ~ ~ c s t e c h )  from proceeding wi th  arbitratic3, 

hzngar. b u i l d l ~ g  far Iicstech, I n c ,  Ar t ic le  1 5  of t h e  p a r t i e s )  
contract pra-v*LCed the:" : I 

" A 1 1  clalrris Dr 6lsputcs a r i s i n g  out of t h i s  Contract or t h e  
breach t h s r z r '  sh; i l .  Sj:> Zcci6e< by arbitrstion i n  accordance .it,; I 
the const.ruat;~ sz: En.2i>.s tzy Arbitration Rules of t h e  America11 ;?;-!;:, 
t ra t i . 09  hsscziati9n then o b t a i n i n g  unless the par t ics  m u t u a l l y  

-2 -k * 5' zgree othzrwise,  . . . . .  . . -  , . . .  
. . 

' . 
I 

palner c3nir,czz~d c o n s t r u c t i c i :  o n  June 1 7 ,  1 9 7 6 .  Ey F r i d a y ,  
Sep tember  17, 1976, appyoxinately 90% of the construction c 
plete.,  To safcsuard the structure over the wcekend, Pal.rr,erls 

3. 
employe.es installed t ~ r ace s  and a rope znchor. The n e x t  day,  2 ~ ;  
t embe r  8, 1976, E strang wind caused the structure to collapse, I 
. Westech's buildzrsq i n s u r a n c e  paid for t h e  removal of dcbr 
m a t e r i a l  repl&cernent and reconstructi~n of the co l l apsed  
t o  its s t a t ~ s  ac the time of t h e  l o s s .  P a l m e r  thereafter  subs:^:.* 
t i a l l y  c~npl,o. ted tnc s t r L c t u r e  in accord w i t h  t h e  b a s i c  con t r ac*  

I Under t h e  =ci?.tr~crL 3 s  modif ied  by the p a r t i e s ,  Palmer c l a i r c*  3 

balance o s ~ l n g  t o  it frm V?estech, Inc. o f  $48,714.17. Posses~!c:. 
of the buiiding was given to lzestech on a b o u t  J a n u a r y  1 5 ,  1 9 7 7 . 1  
F o l l r ~ t ~ i n g  posr;l.p,sion 1.7estech asser ted c e r t a i n  claims and offsc: 
agai1:st the baldrice of i t s  account t o  P a l m e r .  On February  1 5 ,  :b* 

unZer. the cm.tract a ~ b i t r a t i o n  c l a u s e ,  FVcstech s u b m i t t e d  its 
f 3 ~  a r b i t r a t f o r :  before the A-nerlcan A r b i t r a t i o n  Association. 
er\.uncration cf d2spa t . c~  a s  s p e c i f i e d  by Westech i n  its demand f c :  
arbitrztion wzs: 

"1. Delzy in pezforrnance of c o n t r a c t  

"2. BLeacli or' c ~ n t r i \ c  t ,  failure t o  perfor?, contract: on or 
October  1, 1 3 7 6  . . .  . . .  , .  . 

" 3 .  Failvre to perform t h e  work in a good and vrorknianlikc 
manner free fren faults and defects as the same p e r t a i n s  t o  t k  
sliding dgors vihich arc an  i n t e g r a l  p a r t  of t h e  con t rnc t . "  

I 
Westcch' s "CLAIl4  OR E J , I S F  SOUGIIT" was : 

"1. Damages f o r  c o s t s ,  expenses  and lost p r o f i t s  rcsu l t i f l l  t 
f rom f a i l u r e  to perform corf: on o r  before O c t o b e r  1, 1 9 7 6 ,  is 



~ a l x e r  S t ee l  Structures, P l a i n t i f f  a"': i i ppc l lnn t ,  v. . , , ;  8. f.. - . 
~ e s i _ e c ? ~  I n c . ,  Defendants and Respondents . . .- . . . . - 

I. - : . ,I:..'. . -  ' , 
35 S:. Zep. 1354 . . . . .  b .- .- :. .y, ' . :' . . -- > : I , -  

. .2. - Damages because of f a i l u r e  t o  acIrquatcZ~r and p r o p e r l y  I cczrect d o o r s  on the ilnngtlr f a c i l i t y  i n  t h e  a . ~ ~ c n t  of $50.000.00.  
. . .  . . 

- J - . - -  . - ' .  - .r - - 3 .  The r i g h t  t o  wi thhold  t h e  amount due u n d e r  t h e  c o n t r a c t  t- 
. . .  o i m a g e s .  . . . . . .  . .  . . . . . . . . . . . . . . . . . . . .  ... :: ..... .a .. 'a - . .I  . - . . . .  .... . - . . 

.) ,-. - .- 
. . . .  

- , , -- >; 2.*.: .; ,- . . ; .: ; , :j .--; ; - a . .- 
. 

." ,. ;. A ' .'. 

. . .  . . .  . . . . .  ...,.. , i. ' " '. I . ." : ' -  : . . - I  : . 4 -  . For f i l i n g  fees., . 

.. . . .  

. _I 

. . .  
. . :: 

. . . .  : . . . .  
, . '. 

. . . .  
. . . '  . . . - .  . 

. . . . . .  
-.' ." , I .  -5 .  10; a r b i t r a t i o n  ices. . - .  .,. . . . . . . . .  ........ 

. " 
' - ' :  ' . '  , , , .  . 

. .  - _ - .  . . . - .  
::: .: . . 

I 
0 a 

.6. To reserve t l ~ e  r i g h t  to sdd o t h e r  - L - ~ I S  after t h e  i n i t i a l  
cox5 era-ce, " . 

* - . *  . . .  .-... . I .... . : ; . .  - .. ... : 

P&er p r o m p t l y  gayis n o t i c e  t h a t  i t  d i d  i?ot consent  t o  and 
r e  i i n  of  h e  n ; r i t e r  t o  a r b i k r z t i m .  3 i p r l  d l  1 9 7 7  

t h e  i i z s r i c a n  A r b i t r a t i o n  ~ s ~ o c i a t ~ o n  gave n o t i c e  Co P i l . m ~ r  lhzi 
unless s by c o u r t  o r d e r  b e f o r e  p r i l  11, 1977. the mutier ~ 0 ~ 1  

e Eee=.e5 s u b m i t t e d .  On April 6 ,  1 9 7 7 .  P a l e r  f i l e d  an accj-cn in 
rick Court seeI:i.-: t o  r e c o v e r  the $ 8  . 7 1 7  b i l a n c e  owi11g 

:ler t h e  construct-011 c o t  and a l s o  ar::ing i c j r  an i n j ~ n ; i i o n  
B i a i y s t  ~ ~ & ~ i t t i l  o f  s t  s c s r n t e r c 1 a i > i  t o  d r b i i r a i i o n .  

. . .  
1 .  

. . ._ . . . ,. . - .  

T h e  D i s t r i c t  Cour t .  Cascade County,  i s s u e d  a, o r d e r  to silatai 
P s e  i a .  r e s i n i n i ~ c j  o r .  The a  a s  h e  t r a n s -  
erred to t h e  D i s t r i c t  Cour t ,  Y c l l ~ i ? s C o : ? ~  County. T!1e D i s t r i c t  
:oL:rt ia Yel lo l r s tone  County ox J w e  2 .  1 9 7 7 .  o rdered  t h a t  the 
e:i:ar=y r e s t r a i n i n g  o rde r  a g a i r s t  l i e s t e c h ' s  a r b i t r a t i o n  pro-  

LeEiws be s e  aside.  Since li;c f i l i n g  of the i n n  appcil 
: e a t e c i  bas filed i n  D i s t r i c t  C o o r t  a coun te rc la im a g a i ~ s t  PaJ.ner 

s e r t i ~ y  t h e  same c la ims .  a lJ .cged d e l a y  i n  performing t h e  con- 
c i l i e g e d  d e f e c t i k - e  a ~ d  faulty c o n s t r u c t i o n  based upon the 

l t e n i t e  t h e o r i e s  of  breach of c ~ n t r a c t ,  negl-igence,  s t r i c t  
' a b i l i t y  and breaches of tile ; r a r r a n t i e s  of f i t n e s s  an4 mlrchant-  

. . . . .  E i l i t y .  . . . .  % . . - -  . . - .  . . . - -  - .  . t  . ' ; . . . _ . .  - I . .  . . 
-. . - . . . .  .... : . - .  - .  . . . . . . ' . .  - . I ,  

. . -, ~..:-, ;,: *. .,.-!-. 

. . . . . . . . . .  . . . . . . .  ..... 
. . i 

I . P a l m e r  p r e s e n t s  two i s s u c s  f o r  r ev iew:  - .  . . 
I 

1. 1s t h e  arbitration p m v i s i o n  i n  t h o  p . ? r i i o z t  cnntrcict 
e :~forcczL, le?  .. * .  . . . .  - .  ..,I . -  

.- . I - - . .  I . '  
' . . - .  :.::.,--;.: ; 2 ; . :  . . 

. , , -  , I ;  .! . -  ,; *- - I 
5 .:;! .:.::;<. :.:I;\-, .: I :. 1 s  ~ i l m c i  e n t i t i e d  t o  i n  j i  i c l i e i  

-: C - - : . . . . . . .  
. . . . : . .  .. . . 

. . .  . . . * .  , 

. . . . .  . . . . .  . .  

- i. a. 3:.  -;<. ' , . I > . -  . .  * .  .....- 
g ~ f c t i o n  13-806,' R.C.M. 1 9 4 7 ,  p r o v i d e s :  

, ,..-. :: , . .  . , .., . .  
. . .  - . - -' , . ., .' . 

, , ' ivory s t i p u l a t i o n  o r  con"i:ioz in a c o n t r a c t  by r i i c l l  c l : ~  
t h e r e t o  is r e t r c c  i ron  i ~ f o r c i ! i g  I ; i i  r i g h t ;  nlldc; t l l n  

c by t h e  u s u a l  pcocccli inga i n  klie o a r  t r i b u n a l s ,  
l i m i t s  the time is i t l l in  whicl;. ,hc may t h u s  e n f o r c c  h i s  

. . .  . . .  I . . . . iltsI is void. " . . -.. . . , . ( -  . . 

. . .  . . . .  . . . . .  
. ' - ' 4 ' .  ' 1 :  1 

. . . . .  . . .  , 8 .  , ',. . :\ . .  . . 
T h i s  CUUTI. il& l o n g  ia:erprctAd s e c t i o n  i3-006 R.c.):. J.447 t o  
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mean t h a t  o c o n t r a c t  may requirc  f u t u r e  d i s p u t e s  a s  t o  va lue  or 
q u a ~ t i t y  t o  be subn i t t ec l  t o  a r b i t r a t i o n .  VJortmon v.  I4ontono c,,:,,, 
RY. CO. (1899) ,  22  i l s l t .  266, 2 7 9 ,  56 P. 316: School Dis t r ic t  !:r, ., . . v. Globe & ~ e p u b l i c  I n s .  Co. (19651, 1 4 6  Jlont* 208 ,  213, 4 0 1  p . 2 ~  ; I 
889 .  Hcbmver, c o n t r a c t  p r o v i s i o n s  which r e q u i r e  p a t i o s  t o  su,z:! 
f u t u r e  c l i a p u t c s  is t3 q u e s t i o n s  of  law a r e  void u n d e r  t h e  , ta tc tc , .  
G r e e n  v, Wolff ( 1 9 6 2 ) ,  1 4 0  blont. 4 1 3 ,  3 7 2  P.2d 4 2 7 ;  S t a t e  e x  re:,  
Ceve ~ c ! ? s t r l i c c l c n  ~ 2 .  v. ~ i s t r i c ' i  C o ~ r t  ( 1 - 9 G 7 ) .  150 i I 0 9 t .  18, + ? :  
p c 2 d  6 3 4 ,  t : e x r ,  t h e  co1:tract p rov i s ion  provided t h a t  " ~ l l  c ~ o ! ~ ~  

I 
o r  d i s p u t e s  erising o u i  3: t h i s  Cont rac t  o r  t h e  breach  thereof  
shall be <ecidcd  by a r b i t r a t i o n  :' * '." I 

. . .  . . :  , .  . 

The 'klaims o r  d i s p u t e s "  s u b n i t t e d  by Westech may be parGhrajc :  
a s :   id Palroar breach  i t s  c o n t r a c t  by f a i l i n g  t o  complete i t s  
work by Cz:3ker 1, 1976? Wns Palmer n e g l i g e n t  i n  i t s  ~ ~ r k m ~ ~ ~ h : ~  - and inspect lo i !  o f  t h e  b u i l d i n g ?  Did Palmer breach i t s  iqarroztic: 

I 
of c e r c h a n t z b i 1 i t . y  and f i t n e s s  i n  e r e c t i n s  the b u i l d i n g ?  ~ 1 1  

. . t h e s e  q u e s t i o n s  a r e  i s s u e s  of law o r  mixed i s s u e s  of 1ai.i end f a c t .  
Westech may r u t  rfquir2 Palmer t o  submit such q u e s t i o n s  t o  a r b i -  

I 
. . . . . .  t r h t i o n  without its: consen t .  . . .  . . .  - . _  . . .  

. . . : , . 

. . . . . . . . .  . - .  . . .  . . . , . .  - . . . . . . . .  . . . .  
- .  _ . .  . . . . . .  

1-isntana h a s  c3da p r o v i s i o n s  f o r  submission of  e x i s t i n g  dispi ; tcn 
. . 

I 
t o  a r b i t r a t i c i :  ( T i t l e  93, Chap. 2 0 1 ,  S e c t i o n s  93-201-1 t!~rocrjh 
93-201-lo), b u t  s ~ i h  s ~ ~ b r n i s s i o n  nust be vol .ur tary,  r e q u i r i n g  

' c o n s e n t  sf a l l  parties, Apparcntl-I[ such consent  nay be revokcd 
4 

, up t o  t h e  kin% z n  a r b i t r a t i o n  award i s  e n t e r e d  i n  the D i s t r i c t  
' Court .  S e c t i a n  93-201-3, R.C.M. 1 9 4 7 .  Here t h e  p a r t i e s  a re  n o t  

p roceeding  u.ndcr s t a t u t o r y  au thor i t i l .  This  i s  a comaon law agrc9- 
I 

. . .  ment  for a r b i t r a t i o n ,  which i s  unenforcezble  ( 6  C . J . S .  k.rbitrc?ticn 
Sec, 2 ,  pp. 1 5 9 ,  1 6 2 )  vhen t h e  agreenent  i s  t o  arbitrate a l l  d i z -  
p u t e s  that may t h z r c - . i t e r  a r i s e .  S t a t e  ex  r e l .  Cave  construct:^:^ 
C o .  v, Distr-c.t-. Cs! .x t ,  supra .  V?ithout t h e  consent  of  Palmer S t c o :  

. .  . =  .. S t r u c t u r e z ,  t k e r e f o r e ,  t h e  a r b i t r a t o r s  have no  a u t l l o r i t y  t o  ac t  

( G  C . J m 3 .  ArbFt ra - ;  cLsn S 2 c .  7 2 ,  pp. 2 6 6 ,  2 0 7 )  and eny  ac t ion  tskc: 4 
by '-,hem wLths \ : t  s c c h  consen t  i s  a mere n u l l i t y .  I n  t h a t  c i rcm- 
stznce th2 C O C X : ~  ri~ay stay f u r t h e r  proceedings i n  a r b i t r a t i o n :  

1 
" f: * * SO it. r a y  he p r c p e r  t o  s t a y  a r b i t r a t i c n  v;l;sre t h o r c  f g  - - 

r;o y2.1Fd- csp<y..!:t is ;..r],i.i;ratl;! * ji * Lo;/ \;:;en t;]e conf--z.ct i '; 
uncn2orcsable  * * * * "  6 C . J . S .  A r b i t r a t i o n  Scc. 45,  p.  247." . . 

. . . .  . . .  -. 2 . . . . .  
I * Nsne the less  PJestech contends t h e  D i s t r i c t  Court  d i d  not e r r  

s e t t i n g  a s i d s  i t s  i n  j c n c t i o n  o r d e r  a g a i n s t  a r b i t r a t i o n .  I t  ~ r 5 ' ; ~ '  
"h'o hs rm can be donc by a l l cwing  PJestech t o  a r b i t r a t e  i t s  cla:r* 
The  c o u r t  r a c s t  drcldc,  which, if any,  f i n d i n g s  made by  t h e  a r b i -  
t r a t o r s  t r i l l  be er i forccd."  Westcch i s  a r g ~ i n g  t h a t  some i s s u c s  
nay be d e c i d ~ d  ~ n 6 c r  a r b i t r a t i o n  and subnlit tcd t o  t h e  ~ i s t r i c t  
Cour t ,  even unde r  the otllcrtri.se uncnforccablc  a r b i t x a t i . o n  clau9 'o '  
It furtlicr argiler, t h a t  a r b i t r a t i o n  i s  n o t  a j u d i c i a l  proceedifiq 
and w i ~ ~  n o t  cause  i r r e p a r a b l e  i n j u r y  t o  P a l m e r .  .- . 

. , . . .  'I:.: . . . .  - . .  ; . . .  . . :  -: ' I  ... ' . . ., .( . .  ..*-.a : 1 ... . .  C . .  

. - 
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It  i s  c l c n r  t h a t  i f  a r b i t r a t i o n  i s  pe rmi t t ed  a s  t o  any i s sues ,  
Palmer will have t o  e lec t  whe the r  t o  p a r t i c i p a t e  i n  t h e  a r b i t r a -  
t i o n  process,  on pa in  of  having insues dec ided  by t h e  arbitrators 
wi thou t  o p p o s i t i o n ,  s i n c e  the arbitrators' decisions w i l l  l a t e r  
be presented t o  the District Court for adopt ion .  It seems t h a t  
t h e  p r o p o s a l  t o  con t inue  i n  arbitration goes to the v e r y  h e a r t  
of what s e c t i o n  1 3 - 8 0 6 ,  R.C.M. 1 9 4 7 ,  dec la res  t o  be i n v i d i o u s ,  f o r  
Palmer would be " r e s t r i c t e d  from e n f o r c i n g  h i s  r i g h t s  under t h e  
c o n t r a c t ,  by t h e  u s u a l  proceedings i n  t h e  o rd ina ry  tribunals." 
As ve have noted ,  anything done by t!\c a l -b i t ra tc rs  no;.? i,: a r i u l l i t y ,  
unenfol -ceahl-e ,  and tIIc pl-oposal t o  conti : luc i n  a r b i t r a t i o n  i s  i n  
e f fec t  a reques t  for a u s e l e s s  procedure. 
. . 

While a r b i t r a t i o n ,  i n  i t s f l f ,  i s  n o t  a j u d i c i a l  proceeding ,  i.t 
canno t  produce a n  enforcenb1.c r e s u l t  without further j u d i c i a l  
a c t i o n .  6 C.J.S. ~ r b i t r a t i o n  Sec. 3 ,  p. 1 6 4 .  I n  t h i s  case, t h e  
r u l e s  of t h e  a r b i t r a t i o n  body provide  t h a t  t h e  parties a r e  pre-  
s m e d  t o  have consented t h a t  juclcp..ent upon t h e  award renzer-ed by 
t h e  a r b i t r a t o r s  nay be e n t e r e d  i n  any federal or s t a t e  c o u r t  of 
j u r i s d i c t i o n .  

. , 

- '. 
1 

T h e r e f o r e ,  i f  f u r t h e r  procecdinps i n  a r b i t r a t i o n  are  al lowed,  
or  n o t  e n j o i n e d ,  P a l n a r  f z c e s  a r e a l  t h r e a t  of i r r e p a r a b l e  i n j u r y .  
Allowing r h e  arbitrators t o  make S e c i s i o n s  might have t h e  e f f e c t  
of r e n d e r i n g  t h e  D i s t r i c t  C o u r t ' s  j u 2 g x e n i  i n e f f e c t i v e  ( s e c t i o n  93- ''. 

4 2 0 4  ( 3 1 ,  R.C.1.i. 1 9 4 7 ) ,  w i t h  additional c o s t s  t o  t h e  parties azd 
a m u i t i p l i c i t y  of p roceed ings ,  j u d i c i a l  o r  o therwise .  

- .  . . . I 

S i n c e  t h e  a r b i t r a t o r s  arf n o t  b e f o r e  t h e  District C o u r t  to make 
' a s t a y  of a r b i t r a t i o n  proceedings e f f e c t i v e ,  it i s  proper that t h e  

~ i s t r i c t  C o u r t  r e i n s t a t e  i t s  order  enjoining and restraining 
Westech from taking or  s t t e m p t i n g  t o  take a n y  f u r t h e r  s t e p s  pur-  

. p o r t i n g  t o  a r b i t r a t e  o r  d e t e r m i n e  t h e  i s s u e s  betitlecn tile p a r t i e s  
o u t s i d e  the Dis t r i c t  Cour t .  

-' The cause i s  remanded w i t h  t h e  i n s t r u c t i o n  t h a t  t h e  District 
C o u r t  g r a n t  an  i n j u n c t i v e  order a g a i n s t  Westech i n  accord  w i t h  
this Opinion. - 
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, . -. , 
1. . I . , - .  O.0 '.; < !. 

. . . . .  . . .  . . . .  _ . _ . .  Haswel l ,  d i s s e n t i n g :  .." - .. . . . .  
Hon, H .  ~ i l l i a m  Coder,  ~ i s t r i c t  Judge s i t t i n g  f o r  Ch ie f  J u s t i c e  ..\ .; 

. . .  
' . +  . - .? . . . . , .  -. . . 

I 
. . . .  -.. . 

. X m u s t  r e s p e c t f u l l y  d i s s e n t  from t h e  o p i n i o n  of my c o l l e a g u e s .  : '.:.-. . : j  . -  . . . 
. . :: I;:! ;.,. *.; f ., 

I 
. . . .  . -..: . .. I n i t i a l l y ,  from a f a c t u a l  s t a n d p o i n t ,  t h e r e  i s  n o t h i n g  re- . 

. markable  regard i r lg  t h e  circurnstancc..; o u t  of which t h i s  c a s z . .  :: f l ; : :  

. . . .  , a r i s e s  ?.nd o u r  p r i n c i p a l  c o n s i d e r a t i o n ,  therefore, i s  the exist- 
' .-* 

I 
i n g  s t a t e  of t h e  c a s e  law i n  Montana, and w h e t h e r  t h o s e  expres-  
s i o n s  s e rve  t o  ir;iplerr.ent the i n t e r ~ t  and ph i lo sophy  of  Mon tana ' s  

. . . . S t a t u t o r y  A r b i t r a t i o n  p r o v i s i o ~ ~ s  and  thus g i v e  v i t a l i t y  t o  t h e  
- . '  .concept  t h a t p a r t i e s  may c o n t r a c t u a l l y  a g r e e  t o  submi t  t h e i r  d i s -  

I 
' ., .. 2 .  : . 
-. . . .  . putes t o  a r b i t r a t o r s  f o r  r e s o l u t i o n  and t h u s ,  p o s s i b l y  avoid the ( ..... 

.,j,:... expensive and time-consuming r o u t e  of l i t i g a t i o n  th rough  t h e  -. ..- . . 
, , C o u r t s  . ........ ... , . , ' : . . :  , J i. " " 

. C . . . . . . . . . .  . .  _I . . , ' , .  . ,  . I ,  . . '  -:. - - .. . ' :,. . . . . .  . . .  <>;,,.--*; . . , , . .  he m a j o r i t y ,  i n  i t s  o p i n i o n  dcnyiiig Vlcstech i t s  r i g h t  t o  en- 
. :'.. ., 
......... f o r c e  i t s  a r b i t r a t i o n  c l a u s e  e x p r e s s l y  s e t  f o r t h  i n  i t s  c o n t r a c t  

..*>, 

I 
. .. 
I , .., , , w i t h  Pa lmer ,  r e l i e s  p r i n c i p a l l y  and p r i m a r i l y  on s c c .  13-  8 0 6 ,  R. * .  . .  

1 1 3 4 7 ,  and t h e  Wortman case  and i t s  proycfijr,  w i t h  l i t t l e  more 

. . . t h a n  a pass , ing  r e f e r e n c e  t o  t h e  a r b i t r a t i o n  p r o c c d u r c s  
I 

. . . .  prov ided  by s e c s .  9 3 - 2 0 1 - 1  e t .  seq. (R.C.F.1. 1947) 
, . - I . - . ,  ...... 

. . 

. .  . . $, r : . .  
t h i s  ca se '  t h e  p a r t i e s  n e o o t i a t e d  a c o n t r a c t  end  e a c h  gave 

. c o n s i d e r a t i o n  f o r  t h e  o t h e r ' s  p romise  t o  submit  a l l  d i s p u t e s  t o  
. -. . !;? 

a x b i t r a t i o n .  T h i s  does  n o t  v i o l a t e  t h e  p r o v i s i o n s  of s e c ,  1 3 - 8 0 6  
; .  as a p a r t  of t h e  Montana p r o v i s i o n s  for a r b i t r a t i o n  ( T i t l e  93, . . . . .  

. . .  . .,, . Chap te r  201) r e q u i r e s  all c a s e s  t o  go t o  t h e  D i s t r i c t  C o u r t  b e f o r  
an o r d e r  i s  b i n d i n g  on t i l e  p a r t i e s .  . : .  . 

I .  . . . . . .  . .  . . I  . -- . . . . .  :. : . - .. . . . . .  ) ' :  . ._. .- ,..: ..;7 :. . , .. .': ;; ,> *I, 

a * . . .  -'. . 
The l4a jok i ty  s t a t e  t h a t  t h e  d e c i s i o n  of  t h e  a r b i t r a t o r s  " w i l l  

l a t e r  be p r e s e n t e d  t o  t h e  D i s t r i c t  C o u r t  for adopticrr.", however,  
the proceedings i n  t h e  D i s t r i c t  C o u r t  a r e  r e q u i r e d  t o  be no  more 
t h a n a  mere rubber  stamp of  the a r b i t r a t o r s ' - d e c i s i o n .  Sec. 
93-201-7 ( 3 )  p r o v i d e s  t h a t  t h e  ~ i s t r i c t  Court may v a c a t e  an award 
if t h e  a r b i t r a t o r s  exceeded t h e i r  power. T h i s  could i n c l u d e  anv 
award which is made upon an  erroneous d e t e r m i n a t i o n  of a ques- 
t i o n  of  law. 

It has  been r ecogn ized  by t h i s  C o u r t  in an o p i n i o n  by Justice 
Wil l iam T. Pigott t h a t  t h e  p r o v i s i o n s  of  sec .  13-806 a r e  n o t  
s e n s i b l e .  I 

"The comion-law d o c t r i n e  t h a t  a p r o v i s i o n  i n  an  o r d i n a r y  con- 
tract: r e q u i r i n g  a l l  d i f f c r c n c c s  b c t y ~ c c n  the p a r t i e s  t o u c h i n g  
their r i g h t s  and l i a b i l i t i e s  thercundcr t o  bc s u b m i t t e d  t o  a r b i -  
ters, whose d e c i s i o n  o r  award s h a l l  bc conclusive and final, 
w i l l  n o t  be'r\llo:.:~cl t o  bar  t h e  1 j . t iga i ; ion  of such  d i f f e r c n c c s  

. in t h o  C o u r t s  of  the l a n d ,  i s  an a u o ~ n a l y ,  and i n c o n s i s t e n t  wi th  
. t h e  r i g h t  t o  f r e e l y  c o n t r a c t ;  and i f  it wcrc xlot s o  f i r z l y  avd 
rqcll-nigh. universally cs  tablishcd , wc apprehend that it would 1 
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pafiner s t e e l  S t r u c t u r & S ,  p l a i n t i f :  and ? ippc l f2n t ,  , , . ., j- ....- v,. .. - . .f. .;;; P 
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... . . . . .  9.., :. *..I- ? :.-; xP'. .  \.I .F : .I .to::. ...,-.., .,-, .. .,,: :.... + : . . . . . . .  .\ .. v - .  .. ... .. , .r ,  -.:..,.$. . . .  ; .I  . .  7 11 c-,- 
be o v e r t u r n k d ,  - a s  festing on rio s o l i d '  -foundation '.of - reason ,* 

E 9  (l*99).. .,.-.- '. ,.:-ii: ,;::.!. !. Cot tcr  v .  A . O . U . P 7 . 2 3  Mont. 8 2 ,  
. . , . - . . . . . . . . . . .  . - ,  . . . . . . . . .  ,- . . . . .  ...: . . .  :. . . . .  -'.. . .  , r . .  -.- .,.. ..._ - 

~t s h o u l d  be 'nbi;e4 t h a t  t h i s  c.jitiLy.on law rule upon vliich .;c,-. 

- ; -.! - .tion 13-806 is based, , w a s  developed i n  a  t i m e  where t h e  Court, 
- .,.. . . ' w e r e  p a i d  by t h e  p a r t i e s  f o r  e zch  c a s e  arid t o  allow- such arb:- - .. - . 

-2 :.!: .::: . . .  t r a t i o n  was t o ' c u t  thb j u d g e s '  piill. T h i s  i s  no loncjez the ~.:rr. 

. .. and f u r t h e r ;  t he re  , i s  , n o t  a c o u r t  i n  this country .which . . do05 
..... ;:, _ _ - _ . ,  : L  
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I. FACTS AND PROCEDURE: Appellant Palmer Steel Structures 

contracted to construct a metal airplane hanger building for 

respondent Westech, Inc. Article XV of the parties' contract 

provided that: 

" *  * * all claims or disputes arising out of 

this contract or the breach thereof shall be 

decided by arbitration in accordance with the 

Construction Industry Rules of the American 

Arbitration Association then obtaining unless the 

parties mutually agree otherwise * * *." 
Appellant commenced construction on June 17, 1976. By Skptember 

17, 1976, approximately 90% of the construction was complete; 

to safeguard the structure over the weekend, appellant's employees 

installed braces and a rope anchor. The next day, September 8, 1976, 

a strong wind caused the structure to collapse. 

Respondent Westech, Inc.'s builders' insurance paid for 

appellant's removal of debris, material replacement and recon- 

struction of the collapsed structure to its status at the time 

of the loss. Appellant thereafter substantially completed the 

structure in accord with the basic contract. 

Under the contract, as modified by the parties, there 

remained owing from respondent to appellant the principal balance 

of $48,714.17. Possession of the building was given to respondent 
I 

Westch on about January 15, 1977. Following possession, Westech 

asserted certain claims and offsets against the balance of its 

account to appellant. On February 15, 1977, pursuant to the 

contract arbitration clause, Westech submitted its demand for . 

arbitration before the American Arbitration Association. The nature 

of the dispute, as specified by Westech in its demand for arbitration 

was : 



I. Delay in performance of contract. 

2. Breach of contract, failure to perform contract on 

or before October 1, 1976. 
I 

3 .  Failure to perform the work in a good and workmanlike I 
manner free from faults and defects as the same pertains to the sli 

doors which are an integral part of the contract. 

Westech's "Claim or Relief Sought" was: 

1. Damages for costs, expenses and lost profits resulting 
I 

from failure to perform work on or before October 1, 1976, in the 

amount of $150,000.00. 

2.  Damages because of failure to adequately and properly 

correct doors on the hanger facility in the amount o f  $50,000.00. I 
3 .  The right to withhold the amount due under the contra 

to offset damages. Y 
4. For filing fees. 

5. For arbitrration fees. 

6. TO reserve the right to add other items after the initid 

conference. 

Appellant promptly gave notice that it did not consent to I 
and refused submission of the matter to arbitration. On April 4, 1 1  

the American Arbe'itration Association gave notice to appellant that, 
u 

unless stayed by court order before April 11, 1977, the matter woulc 

be deemed submitted. On April 6, 1977, appellant filed an action 

1 
in District Court seeking to recover the $48,714.17 balance owing 1 
under the construction contract, and also asking for an injunction 

against submittal of ~estech's counterclaim to arbitration. d 
The District Court, Cascade County, issued an order to show 

cause and a temporary restraining order. The case was then 

8 
t ransferred to the District Court, Yellowstone County. The 

t 
Court, on June 2, 1977, ordered that the temporary restraining 

order against Westech's arbitration proceedings be set aside. 
t 

Since filing this appeal, Westech has filed a district court 1 
counterclaim against appellant asserting the same claims, alleged 

delay in performing the contract, and alleged defective and 

faulty construction, based upon the alternate theories of breach 1 
of contract, negligence, strict liability and breaches of the 

warranties of fitness and meqchantability. I 



11. ISSUES: 1. Was the arbitration provision& in the 

parties' contract void and unenforceable? 

2. Was appellant entitled to injunctive relief? 

111. ARGUMENTS OF COUNSEL: 

a. Appellant --Section 13-806, R.C.M. 1947, guarantees part 

access to the courts to resolve contract disputes and inxz f idax-~x>  

invalidates contract provisions which require the parties to the 

contract to submit to arbitration - all future contract disputes. 

The contract may require disputes as to value or quantity to be sub- 

mitted to arbitration. Contract provisions which require the 

parties to submit future disputes as to questions of law, however, 

are void. State ex rel. Cave Construction Co. v. District Court, 

150 Mont. 18, 430 P.2d 634. The contract provision in this 

case provided that "All claims or disputes arising out of this 

contract or the breach thereof shall be decided by arbitration * * 

The "claims or disputes" submitted by Westech involved matters 

of law: 'Did Palmer breach its contract * * * " ,  "Was Palmer neglic 

* * *","Is Palmer liable to Westech under strict liability?", 

Did Palmer breach its warranty of merchantibility and fitness?" 

Nor does this case involve an exception to the prohibition, 
1 

against clauses which require arbitration of future disputes.  he' 

issues that Westech has asked the arbitrator to resolve are issue 

of ultimate liability since Westech asked for specific dollar 

amounts as damages, offsets and fees. The arbitration clause is 

not limited to a specific area, but purports to require arbitratic 

of "all claims or disputes". Nor, finally, is that a case "where 

arbitration has been entered into." Palmer has at all times refus 

to enter into arbitration. 

An injunction should be issued here because the cost and 

expenditure of time involved in the unenforceable arbitration 

proceedings produces a great and irreparable injury to appellant? 

and will not avoid litigation, the real purpose of arbitration, 

because all of the questions purportedly resolved by the 

arbitration award would have to be fully resolved again in the 

District Court. 



b. Respondent --- Westech, Inc. may take advantage 

of the arbitration clause . Appellant agreed in the contract 

to submit any disputes to arbitration. The decision of the 

arbitrator is not self-enforcing, but requires a court order 1 
declaring it to be a judgment of the court. The court, therefore, 

may judicially review the arbitrator's decision and is not ousted o 

its jurisdiction. 

In Wortman v. Montana Central RY., (18891, 22 Mont. 266, 
I 

56 P. 316, this Court held that a contractual agreement to submit 1 
any future contract disputes to arbitration was void as to the 

submission of questions of law, but valid as to questions of fact. 1 
The court noted that insofar as it required the examining engineer 

determine whether the contract specifications had been complied 

it was valid. Similar questions are raised by Westech's request 

for arbitration, such as: the reason for the collapse of the 

building; whether there was adequate bracing; whether or not the 1 
work was performed in accordance with the contract specifications; I 
the amount of damages sustained by Westech, etc. 

The policy of the law favors settlement of disputes by 

arbitration. Lee v. Providence Washington, Ins. Co., (1928). n 
82 blont. 264, 266 P. 640. Nere, appellant is receiving its right to 

present this claim to the courts. Westech should be allowed to 8 
take advantage of its right under the contract to submit disputes 

to arbitration. 

The District Court did not err in setting aside the 

preliminary injunction. No harm can be done to appellant by 

allowing Westech to arbitrate its claim. The court must decide 4 
which, if any, findings made by the arbftrators will be 

enforced. 

IV. ANALYSIS: Section 13-806, R.C.M. 1947, prohibits 

only agreements to finally arbitrate all future questions of law, 

and not agreements to arbitrate future questions of fact or 9 
valuation. Mortman v. Montana Central Ry. (1899), 22 Mont. 266, 

56 P. 316, cited in School Dist. No. 1 v. Globe & 



. Republic Ins. Co., 146 Mont. 208, 213, 404 P.2d 889 (1965). 

~ l l  questions of fact, therefore, under the rule of Wortman, may be 

submitted to the arbitrators. 

Mindful of the oft-stated policy in Montana that 

"[tlhe settlement of disputes by arbitration is favored, and 

every reasonable intendment will be indulged to give effect to 

arbitration proceedings," McIntosh v. Hartford Fire Ins. Co., (1938) 

106 Mont. 434, 439, 78 P.2d 82, 4ke entire dispute should go to 

arbitration pursuant to the parties's contractual agreement. 

Section 13-806, R.C.M. 1947, prohibits only those arbitration agreemen 

which make arbitration a condition precedent to litigation,~&cic 

v. Slovenska Narodna Podporna Jednota,(l936), 102 Mont. 438, 441,442, 

59 P.2d 910, or which make the arbitration decision final without 

a right of appeal to the courts. Wortman, supra. 

~ h u s ,  in Green v. ~olff,'i48~Rbfit. 413, 372 P.2d 427, 

this Court declared void an arbitration clause which required 

that the decision of the arbitrator as to all future disputes sub- 

mitted to arbitration "shall be accepted by both parties." In 

this case, Westech, by submitting the controversy to arbitration, 

is in no way restricting appellant's access to the courts and 

is not barring the litigation of any controversy. The contract 

does not bind the parties to follow the arbitration decision 

without appeal to the courts. Rather, any arbitration decision 

must be enforced by the court wherein appellant will have recourse 

to all its legal rights and defenses. 

Both Westech and appellant agreed heir contract to 

submit contract disputes to arbitration by the American Arbitration 

Association (A.A.A.) apparently under the belief that the A.A.A. 

has experts who could act as factfinders to help to ascertain 

very technical questions relating to a specific area of structural 

engineering. Section 13-806 is not vioiated by the agreement, 

and appellant should be required to abide by its contract 

obligations. The decision of the District Court should be affirmed. 
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hnstruction company appealed from 
order of Thirteenth District Court, Yellow- 
stone County, Rohert Wilson, J., setting 
aside and refusing to reinstate a temporary 
restraining order which enjoined corpora- 
tion from proceeding with arbitration of 
contractual dispute. The Supreme Court, 
Daly, J., held that: (1) contract provision 
requiring all clairr~s and disputes arisirig out 
of contract to be decided by arbitration wrts 
not enforceable by corporation against con- 
struction company, without its consent, 
where dispute involved issues of law or 
mixed issues of law and fact, anti (2) where 
agreement to arbitrate was unenforceable 
and where arbitrators were not before 
court to make stay of arbitration proceed- 
i n g  effective, it would be proper for trial 
court to grant an injunctive order prohibit- 
ing parties seeking to submit dispute to 
arbitration from attempting to take any 
further steps purporting to arbitrate or de- 
termine issues between parties outside of 
trial court. 

Remantled with instructions to District 
Court. 

Harold W. Coder, Jr., J., filed dissent- 
ing opinion. 

1. Contracts e= 127(2) 
Under statute dcclaring void any stipu- 

lation or condition in contract restricting 
enforcement of contract rights in ordinary 
tribunals, contract may require future dis- 
putes as to value or quantity to be s u b  
mitted to arbitration, however, contract 

provisions which require parties to stibrnit 
future tlisputes m to questions of law are 
void. R.C.M.1947, fi 13406. 

2. Contracts -127(2) 
Contract provision requiring all claims 

ant1 disl~utes arising out of contract to bc 
decided by arbitration was not enforceable 
by corporation against construction compa- 
ny, without its consent, where dispute in- 
volved issues of law or mixed issues of law 
and fact. 

3. Arbitration -23.5 1 
Since contract provision requiring cor- 1 

poration and construction company to s u b  I 

tention that  no irreparable injury would 1 :  

mit all disputes to arbitration was unen- I 
' *--, -- 

result from allowing arbitration to proceed. 
R.C.h.1.1947, 5 13 805.. 

4. Arhitration &YO I 
forceable, action taken by arbitrators was 
nullity and court had power to enjoin fur- 
ther proceedings in arbitration, despite can- 

While artitration, in itself, is not judi- I - ---- -----,-- cia1 proceeding, it cannot produce enforce- 

1 . .  able result without further judicial action. 

. .- 
... . -. - . .  

. . - . . 

. 
5. Arbitration -23.5 

Anderson, Syrnrnes, Brown, Gerbase, Ce- 
hull & Jones, Billings, Rockwood Brown 
(argued), Billine, for plaintiff and appel- 
lant. 

Where agreement to arbitrate was un- 
enforceable and where arbitrators were not 
before court to make stay of arbitration 

Moulton. Beilingham, Longo & Mather, 
Billings, Ward Swanser (argued), Billings, 
for dcfentfnnts and respontfents. 

proceedings effective, it would be proper 
for trial court to grant an injunctive order 
prohihiting parties seeking to submit dis- 
pute to arbitration from attempting to take 

. . .  
. . . . . _ _  .......... . . .  . . _ _ .  . . .  :- .:. . . . . - .  . . . .  . ...... .. ..: . :- . : . .... . .< . . . . . . . . .  :;-:! ;;::: :.;:.;.: 

any further steps purporting to arbitrate or 
determine issues between parties outside of 
trial court. 

: . . . . . . . .  
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DALY, Justice: 

Plaintiff Palmer Steel Structures (Palm- 
er) app:als from orders of the District 
Court, Yel!owstone Ckunty, setting aside 
and refusing to reinstate a temporary re- 
straining order which enjoined defendant 
Wcstech, Inc. (Wcstech) from proceeding 
with arbitration. Palmer Steel Structures 
rontr3cted to construct n metal airplane 
hanger building for Westech, Jnc. Article 
15 of the parties' contract provided that: 

"All claims or disputes arising out of this 
Contract or the breach thereof shall he 
dc~ided by arbitration in nccordancc with 
the Construction Industry Arbitration 
Rules of the American Arbitration Asso- 
ciation then obtaining unless the parties 
mutually agree otherwise. ' "' 
Palmer commenced construction on June 

17, 1976. , By Fritiay, September 17, 1976, 
approximately of the construction was 
complete. To safeguard the structure over 
the weekend, Palmer's employees installed 
I)raccs and a rope anchor. The next day, 
September 8, 1976, a strong wind caused 
the structure to collapse. 

Westech's builders1 insurance paid for re- 
n~oval of debris, material replacement and 
reconstruction of the collapsed structure to 
its status a t  the time of the loss. Palmer 
thereafter suhstantially complc:ted the 
structurc in accord with the basic contract. 

Under the contract as modified by the 
pi~rties, Palmer claimed a balance owing to 
it from Wcutech, Inc. of $48,711.17. Posses- 
sion of the building was given to Westech 
on a h u t  Jnnuilry 15, 1977. Following ps- 
session Wcstech asserted certain claims and 
offsetv against the balance of its account to 
Palmer. On February 15, 1977, under the 
contract arbitration clause, Westech s u b  
rnitted its demand for arbitration before 
the American Arbitration Association. The 
enumeration of d i spum as specified by 
Wcstech in' its demand for arbitration wa..: 

"1. Delay in performance of contract 
"2. Breach of contract, failure to per- 
form contract on or before October 1, 
1976 
"3. Failure to perform the work in a 
good and workmanlike manner free from 

faults and defectr as the same pertains to 
the sliding doors which are an integral 
part of the contract." 

Westech's "CLAIM OR RELIEF 
SOUGHT" was: 

"1. Damages for costs, expenses and lost 
profits resulting from failure to perfom 
work on or before October 1, 1976, in the 
amount of $150,000.00. 
'2. Damages because of failure to ade- 
quately and properly correct doom on the 

, hanger facility in the amount of 950,- 
Q00.00. 
"3. The right to withhold the amount 
due untler the contract to offset damages. 
"4. For filing fees. 
"5. For arbitration fees. 
"6. To reserve the right to add other 
items after the initial conference." 

Palmer promptly gave notice that it did 
not consent to and refused suhmission of 
the matter to arbitration. On April 4, 1977, 
the American Arbitration Association gave 
notice to Palmer that unless stayed by court 
order before April '11, 1977, the matter 
would be deemed submitted. On April 6, 
19'1'7, Palmer filed an action in District 

.Court seeking to recover thc $18,714.17 bal- 
ance owing under the construction contract 
and also asking for an injunction against 
submittal of Westech's counterclaim to ar- 
bitration. 

The District Court, Cascade County, is- 
sued an order to show cause and a t e m p  
rary restraining order. The cssc was then 
transferred to the District Court, Yellow- 
stone County. The District Court in Yel- 
lowstone County on June 2, 1977, ordered 
that the temporary restraining o d e r  
against Westech's arbitration proceedings 
be set aqide. Since the filing of the instant 
appeal Westech has filed in District Court n 
counterclaim against Palmer asserting the  
same claims, alleged delay in performing 
the contract, alleged defective and faulty 
construction based upon the alternate theo- 
ries of breach of contract, negligence, strict 
liability and breaches of the warranties of 
fitness and merchantability. 

Palmer presenb two issues for review: 
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1. Is the arbitration provision in the par- 
ties' contract unenforceable? 

2. Is Palmer entitled to injunctive re- 
lief? 

Section 13-806, R.C.M.1947, provides: 
"Every stipulation or condition in a 

contract by which any party thereto is 
restricted from enforcing his r ighh under 
the contract, by the usual proceedings in 
the ordinary tribunals, or which limits the 
time within which he may thus enforce 
his rights, is void." 

(1.21 This Court has long interpreted 
section 13-806, R.C.M.1947, to mean that a 
contract may require future disputes as to 
value or quantity to be submitted to arbi- 
tration. Wortrnan v. Montana Contra1 Ry. 
Co. (1899), 22 Mont. 266, Z79, 56 P. 316; 
School District No. 1 v. Globe & Republic 
Ins. Co., (1965), 146 Mont. 208, 213,404 P.2d 
889. However, contract provisions which 
require parties to submit future disputes as 
to questions of law are void under the stat- 
ute. Green v. Wol f f ,  (1962), 140 Mont. 413, 
372 P.2d 427; Slate e,x rel. Cave Construc- 
tion Ce. v. District Court, (1967), 150 Mont. 
18, 430 P.%i 6%. Hcre, the contract provi- 
sion provided that  "All claims or disputes 
arising out of this Contract or the breach 
thereof shall be decided t)y arbitration 
e a 9 9  

The "claims or disputes" submittcct by 
Westcch may be paraphrased as: Did Palm- 
e r  breach its contract by failing to complete 
it.. work by Octolwr 1, 1976? Was Palmer 
negligent in its workmanship and inspection 
of the building? Did Palmer breach its 
warranties of merchantability and fitness in 
erecting the building? All of these ques- 
tions are issues of law or m i x 4  issucs of 
law and fact. Westech may not require 
Palmer to submit such questions to arbitra- 
tion without its consent. 

[R] Montana has code provisions for sub- 
mission of existing disputes to arbitration 
(Title 93, Chap. 201, Sections 93 -201 -1 
through 93-201--la), but such submission 
must be voluntary, requiring consent of all 
pr t ies .  Apparently such consent may be 
revoked up to the time an arbitration 

award is entered in the District Court. Sec- 
tion 93 201-3, R.C.M.1947. Here the par- 
ties are not proceeding under statutory au- 
thority. This is a commnn law agreenlcnt 
for arbitration, which is unenforceable, (6 
C.J.S. Arbitration 5 2, pp. 159, 162), when 
the agreement is to arbitrate all disputes 
that may thereafter arise. S k t e  e.u re/. 
Cave Construction Ce. v. District Court, su- 
pra. Without the consent of Palmer Steel 
Structures, therefore, the arhitrators have 
no authority to act (6 C.J.S. Arbitration 
5 72, pp. 256, 287) and any action taken I)y 
them without such conscnt is a mere nulli- 
ty. In that circumstance the court may 
stay further proceedings in arbitration: 

4 1 .  So it may be proper to stay 
arbitration where there i3 no valid con- 
tract to arbitrate * * * [or] where 
the contract is unenforceable *." 
6 C.J.S. Arbitration 5 45, p. 247. 

Nonetheless Westcch contends the Diu- 
trict Court did not err  in setting aside its 
injunction order against arbitration. I t  ar- 
gues "No harm can k done by allowing 
Westech to arl)itrate i t 9  claim. Thc court 
must decide which, if any, findings made by 
the arbitrators will be enforced." Westech 
is arguing that  some issues may be decidctl 
under arbitration and submitted to the Dis- 

ilt-LPc u-.--- ---..--- - 

, 

trict Court, even urider the otherwise unen- 
forceable arbitration clause. I t  further ar- 
gues that arbitration is not a judicial pro- 
ceeding and will not cause irrcparablc inju- 
ry to Palmer. L-lrrtr--.---Ld.--m - 

I t  is clear that if arbitration is permitted 
as to any issues, Palmer will have to elect 
whether to participate in the arbitration 

. ,  . . . 

process, on pain of having issues dcciticd by 
the arbitrators without opposition, since the 
arbitrators' decisions will later be presented 
to the District Court for adoption. I t  secms 

I 
that the proposal to continue in arbitration 
goes to the very k a r t  of what section 13- 
806, R.C.M.1947, declares to be invidious, 
for Palmer would be "restricted from en- I 
forcing his rights under the contract, by the 
usual proceedings in the ordinary trihu- 
nals". As we have noted, anything done by 

1 
the arbitrators now is a nullity, unenforcea- I- ----- 
ble, and the proposal to continue in arbitra- 

i. 
----- - - I - -_-_-.---. -- 



tion is in effect a rec1uc:st for a use\ess 
procedure. 

[4] While arbitration, in itself, is not a 
judicial pr t~ceding,  it cannot produce an 
enforceable result without further judicial 
'action. 6 C.J.S. Arbitration Q 3, p. 164. In 
this case, the rules of the arbitration body 
providc that the partics are presurnetl to 
have consented that judgment upon the 
award rcntiered by the arbitrators may be 
entered in any Ederal or state court of 
jurisdiction. 

Therefore, if further procccdings in arbi- 
tration are allowed, or not enjoined, Palmer 
faces a real threat of irreparable injury. 
Allowing the arbitrators to make decisions 
might have the effect of rendering the Dis- 
trict Court's judgment ineffective (section 
93--4204(3), R.C.M.l947), with additional 
costs to the parties and a multiplicity of 
procccdings, judicial or otherwise. 

[ 5 ]  Since the arbitrators are not bcfore 
the District Court to make a stay of arbi- 
tration prcxccdingj effective, it is proper 
that the District Court reinstate its order 
enjoining and restraining Westech from 
taking or attempting to take any further 
steps purporting to arbitrate or determine 
the issues Lctwecn the parties outside of 
the District Court. 

The cltuse is remanded with the instruc- 
tion that tllc District Court grant an injunc- 
tive ortler against Westech in accord with 
this Opinion. 

SIIEA, HARRISON and SHEEHY, JJ., 
concur. 

H .  WI1,LIXM CODER, District Judge,' 
dissenting. 

I must rcspcctfully dissent from the opin- 
ion of my colleagues. 

Initially, from a factual standpoint, there 
is nothing remarkahle regarding the cir- 
cumstances out of which this case arises 
and our principal consideration, thcrcforc, is 
the existing state of the case law in Mon- 
tana, and whether those expressions serve 
to implement the intcnt and philosophy of 

Sitting for i t  

Montana's Statutory Arbitration provisions 
and thus give vitality to the concept that  
parties may contractually agree to submit 
their disputes to arbitrators for resolution 
and thus, possibly avoid the exjxnsive and 
time-consuming route of litigation through 
the Courts. 

The majority, in its opinion denying Wes- 
tech its right to enforce its arbitration 
clause expressly set forth in its contract 
with Palmer, relies principally and prirnari- 
ly on 5 13-8Of5 (R.C.M.1947) 2nd the Wort- 
man case and its progeny, with little mom 
than a passing reference to the arbitration 
procedures expressly provided by 55 93- 
201-1 e t  seq., (R.C.M.1947). 

'In this case the pa r t i a  negotiated a con- 
tract and each gave consideration for the 
others promise to submit all disputes to 
arhitration. This does not violate the provi- 
sions of Q 13 -806 as a part of the Montana 
provisions for arbitration (Title 93, Chapter 
201) reqgires all cases to go to the District 
Court before an order is binding on the 
parties. 

The Majority state that the decision of 
the arbitrators "will later be presented to 
the District Court for adoption", however, 
the prweedingu in the District Court are 
required to be more than a mere rubber . 

stamp of the arbitrators decision. 5 93- 
201-7(3) provides that the District Court 
may vacate an award if the arbitrators 
cxcceded their powcr. This should include 
any award which is made upon an errone- 
ous determination of a question of law. 

I t  has been recognized by this Court in an 
opinion by Justice William T. Pigott tha t  
the provisions of 5 13-806 are not sensible. 

The common-law doctrine that  a provi- 
sion in a ordinary contract requiring all 
differences between the parties touching 
their rights and liabilities there under to 
be submitted to arbiters, whose decision 
or award shall be conclusive and final, 
will not be allowed to bar the litigation of 
such differences in the courts of the land, 
is an anomaly, and inconsistent with the 
right to freely contract; and if it were 

ASWELL. C. J. 
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not so firmly and well-nigh univcrsally 
established, we apprehend tha t  i t  woultl 
be overturned, as resting on no solid 
foundation of  reason. Cotter rr. A. 0. U. 
W., 23 hlont. 82, 89, 57 P. 650, 652 (1899). 

I t  should be n o k d  t h a t  this common law 
rule upon which Ej 13-806 is based, was 
dcveloyxd in a time where the  Courts were 
paid by t h e  parties for  each cxse and t o  
allow such arbitration was t o  cu t  the judges 
pay. This is no longer the case, and fur-  
ther ,  there is not a court  in this country 
which, docs not have more work than it 
adequately can handle. 

Most law suits tried in the Courts totlay, 
involve such technically complex areas tha t  
judges must s lxnd a n  extraordinary 
amount of time educating themselves in the 
innumcral)ic technical areas  tha t  present 
themselves in Court. I t  seems that  these 
disputes coulti l x  much more efficiently 
handled by arbitration where the  arbitra- 
tors are  alre:~dy experts  in the technical 
arens involveti in t h e  dispute 1)efore thcni. 

Following the  decision by cxpcrtu in the 
field the disputes can then bc taken to 
Court to  insure that  the  law involved in the  
dispute has been correctly applictl. 

Mr. Justice Holrnes made a corriment 
which shoultl have bccn applied by this 
Court in Cotter in 1999 and which is even 
more applicable totlay: 

I t  is revolting to  hnvc no bet ter  reason 
for a rule of law than that  it was laid 
down in the  time of Hcnry IV. I t  is still 
more revolting if the grountls upon which 
it  wzs  laid down have vanished long since 
ant1 the  rule simply persists from blind 
imitation of the past. (Collcctcd Legal 
P;y)ers, Oliver Wendell Holmes, page 
187). 



BASIC BAKERY AGREEMENT 

Bakery Workers 
S t a t e  of Montana 
Expires:  6 / 3 0 / 7 9  

EDDY BAKERIES COMPANY, Div is ion  of General  Host Corpora t ion ,  h e r e i n  

DPLOYER,  and Montana S t a t e  Bakers Conference, r ep re sen t ing  Local Unions #91, if154 

and # 4 6 6 ,  a f f i l i a t e d  wi th  t h e  Bakery and Confect ionery Worker I n t e r n a t i o n a i  Union of 

America, AFL-CIO, h e r e i n  U N I O N ,  have agreed a s  fol lows:  

1. SCOPE : 

A) The terms of t h i s  agreement s h a l l  apply  a s  fo l lows:  

1) Geographical ly ,  t h i s  agreement s h a l l  be l i m i t e d  
t o  t h e  p a r t i c u l a r  p l a n t s  of t h e  Employer des igna t ed  
as s igna to ry  h e r e t o .  

2) A s  concerns personnel ,  t h i s  agreement s h a l l  be 
l i m i t e d  i n  a p p l i c a t i o n  t o  t h e  employees of  t h e  Ssployer  
descr ibed  i n  each of t h e  v a r i o u s  supplements a t r a c h e d  
h e r e t o ,  and represen ted  by one of t h e  l o c a l  un ions  
which a r e  p a r t i e s  h e r e t o  e i t h e r  i n d i v i d u a l l y  o r  
through t h e  Montana S t a t e  Baker 's  Conference a c t i n g  
a s  t h e i r  agen t .  

B I )  Superv isors ,  a s  de f ined  by t h e  Labor Management 
Re la t i ons  A c t  of 1947, a s  amended, a r e  exempt from 
t h e  terms hereof .  

2) Superv isors  s h a l l  n o t ,  on a r e g u l a r  b a s i s  perform 
work normally performed by a n  employee i n  t h e  Employers 
p l a n t  but  s h a l l  n o t  be  cons t rued  t o  p r o h i b i t  s u p e r v i s o r s  
from performing exper imenta l  work, work during energency 
s i t u a t i o n s ,  no r  work which i s  n e g l i g i b l e  i n  arnounc which 
under t h e  circumstances,  i t  would be  unreasonable  t o  
a s s i g n  t o  an employee o the rwi se  covered by t h i s  agree-  
ment. 

C) The terms hereof a r e  intended t o  cover  on ly  minimums i n  
wages, hours ,  working c o n d i t i o n s  and o t h e r  employee b e n e f i t s .  Employer may place 
s u p e r i o r  wages, hours ,  working cond i t i ons  and o t h e r  employee b e n e f i t s  i n  e f f e c t  and 
nay reduce  the same t o  t h e  minimums h e r e i n  p re sc r ibed ,  wi thout  t h e  consent  of  Union. 
Provided, however, t h a t  f o r  a per iod  of n i n e t y  ( 9 0 )  days a f t e r  t h e  execut ion  o f  t h i s  
agreement,  Employer a g r e e s  t o  r e f r a i n  from reducing t h e  hour ly  wages of above-scale  

I enployees.  

D) The Employer r e t a i n s  a l l  r i g h t s  n o t  sur rendered  h e r e i n ,  t o  
manage, c o n t r o l ,  o p e r a t e  o r  r e g u l a t e  h i s  bus ines s  and his work f o r c e .  

E) The n e g o t i a t i o n  and execut ion  of t h i s  mas te r  agreement s h a l l  
i n  no manner alter t h e  composition of o r  change t h e  app rop r i a t enes s  of  the Local 
bargaining u n i t s  heretofore e s t a b l i s h e d  and covered by t h e  v a r i o u s  supplemental  
agreements appended he re to .  

F) Th i s  c o n t r a c t ,  complete w i t h  supplements,  comprises t h e  f u l l  
agreement between t h e  p a r t i e s  h e r e t o  as  t o  t h e  m a t t e r s  h e r e i n  conta ined .  No pre-- 
e x i s t i n g ,  concur ren t  o r  subsequent agreement s h a l l  be e f f e c t i v e  t o  a l t e r  o r  modify 



any of  t h e  t e rms ,  c o v e n a n t s ,  o r  c o n d i t i o n s  h e r e i n  c.ontained u n l e s s  such  a l t e r a t i o n s  
o r  m o d i f i c a t i o n s  s h a l l  be between t h e  Union and t h e  Employer and i n  w r i t i n g .  

G )  During t he  term of t h i s  agreement and any e x t e n s i o n s  h e r e o r .  
no c o l l e c t i v e  b a r g a i n i n g  s h a l l  be  had upon any m a t t e r  covered by this agreemen; o r  
upon any m a t t e r  which h a s  been r a i s e d  and d i s p o s e d  of d u r i n g  t h e  c o u r s e  of t h e  
c o l l e c t i v e  b a r g a i n i n g  which r e s u l t e d  i n  t h e  consummation of t h i s  agreement .  T h i s  
c l a u s e  s h a l l  n o t  be c o n s t r u e d  t o  l i m i t ,  i m p a i r  o r  a c t  as a  w a i v e r  o r  e s t o p p e l  of 

i 
Union 's  r i g h t  t o  b a r g a i n  c o l l e c t i v e l y  on changes  contemplated o r  e f f e c t e d  by Employ 
which may modify t h e  t r a d i t i o n a l  o p e r a t i o n  of t h e  b a s i c  t e rms  and c o n d i t i o n s  h e r e i n  
set  f o r t h .  

2 . H I R I N G  OF EPPLOYEES - DISCRIMINATION: 

A) The v a r i o u s  l o c a l  un ions  bound t o  t h i s  agreement  by Montan 
S t a t e  B a k e r ' s  Conference a g r e e ,  i f  r e q u e s t e d  by Employer t o  s u p p l y  a v a i l a b l e  pe rson  
f o r  employment i n  t h o s e  t y p e s  of work i n  t h o s e  supplements  a t t a c h e d  h e r e t o .  

B) N e i t h e r  t h e  Employer n o t  t h e  Union w i l l  d i s c r i m i n a t e  a g a i n  
any a p p l i c a n t  f o r  employment by r e a s o n  of age ,  s e x ,  r a c e ,  c r e e d ,  c o l o r ,  r e l i g i o n  o r  
n a t i o n a l  o r i g i n .  

C) Employer s h a l l  have t h e  r i g h t  t o  i n t e r v i e w  p o t e n t i a l  I 
employees,  union o r  non-union, w i t h o u t  o b l i g a t i o n ,  s h a l l  have  e n t i r e -  f reedom of  
s e l e c t i v i t y ,  may r e j e c t  employees a f t e r  t r i a l ,  and may d i s c h a r g e  employees f o r  
c a u s e ,  On r e q u e s t  of Union,Employer a g r e e s  t o  g i v e  r e a s o n s  f o r  d i s c h a r g e  i n  w k i t i n ~  8 

D) I n  t h e  h i r i n g  o f  employees,  Eaployer  a g r e e s  n o t  t o  d i s c r  
i n a t e  a g a i n s t  Union members. During t h e  c o u r s e  of employment, Employer a g r e e s  n o t  
t o  d i s c r i m i n a t e  a g a i n s t  Union, o r  any member t h e r e o f ,  f o r  l a s ~ f u l  Union a c t i v i t y .  
Union a g r e e s  n o t  t o  d i s c r i m i n a t e  a g a i n s t :  

1) Employer. 

2)  ,Employees n o t  performing any of t h e  t y p e s  of work se t  o u t  
i n  t h o s e  supplements  a t t a c h e d  h e r e t o .  8 
3) Employees performing any t y p e  of work s e r  f o r t h  i n  t h o s e  
supplements  a t t a c h e d  h e r e t o ,  b u t  who a r e  n o t  members of Union 
because:  

a )  Th i r ty -one  (31) days  have n o t  e l a p s e d  s i n c e  t h e  d a t e  
of t h e i r  employment. 

b)  They have n o t  been o f f e r e d  membership i n  Union on t h e  
t h e  same terms and c o n d i t i o n s  as a l l  o t h e r  members t h e r e o f .  

c )  They have been e x p e l l e d  o r  suspended from t h e  Union fo -  
some r e a s o n  o t h e r  than  non-payment o f  i n i t i a t i o n  f e e s  o r  do 8 

) Employer a g r e e s  t h a t  each employee o t h e r  t h a n  s u p e r v i s o r s ,  
who performs work of t h e  t y p e s  s e t  f o r t h  i n  t h o s e  supplements  a t t a c h e d  h e r e t o ,  
who h a s  been o f f e r e d  membership i n  Union on t h e  same terms and c o n d i t i o n s  a s  all 
o t h e r  members of Union must a c c e p t  membership t h e r e i n  w i t h i n  t h i r t y - o n e  (31) dzys  andd 
from t h e  d a t e  of t h i s  agreement  o r  t h e  d a t e  of h i s  employment, whichever  l a s t  o c c u r s  
and must t h e r e a f t e r  remain a member of Union i n  good s t a n d i n g  i n s o f a r  as  t h e  payment 
of un i fo rm dues  and i n i t i a t i o n  f e e s  is  concerned,  o r  be  d i s c h a r g e d  a t  t h e  w r i t t e n  1 
r e q u e s t  o f  Union, a  copy of  which w i l l  be s e r v e d  by t h e  Union on t h e  employee i n v o l v e d .  

F) Union w i l l  n o t  d i s c r i m i n a t e  a g a i n s t ,  and Union and i ts  
members w i l l  n o t  d i s p a r a g e ,  t h e  goods ,  p r o d u c t s  o r - s e r v i c e s  o f  t h e  Employer. Union 
w i l l  not be held r e s p o n s i b l e  f o r  d isparagement  by i t s  i n d i v i d u a l  members. The Union 

I 
l a b e l  o f  t h e  Bakery and C o n f e c t i o n e r y  L!orkers I n t e r n a t i o n a l  Union of America s h a l l .  
b e  used on t h e  m a i n l i n e  w h i t e  l o a f  wrapper i n  a  p l a c e  and s i z e  t o  be de te rmined  by 
t h e  Employer. T h e  Union r e s e r v e s  t h e  r i g h t  t o  a g i t a t e  f o r  t h e  Union l a b e l  whether  

8 
t h e  Employer u s e s  t h e  l a b e l  o r  n o t .  

G)  Idhen j a n i t o r s  a r e  employed t h e y  s h a l l  do c l e a n i n g ' w o r k  on 



H) Employer agrees  t o  provide Union wi th  n o t i c e  of new h i r e s ,  
demonstrat ing t h e  name, add re s s ,  c l a s s i f i c a t i o n ,  d a t e  of employment and r a t e  of pay 
of each  new employee, w i t h i n  seven (7) days,  provided,  however, Union s u p p l i e s  
Employer w i th  postage pre-paid ca rds  f o r  such purpose. 

3 .  HOURS - GUARANTEES - OVE2TIME - PREFIIUMS: 
A) The b a s i c  s t r a i g h t  time work day s h a l l  be  7-1/2 hours ;  t h e  

b a s i c  s t r a i g h t  t ime wotk week s h a l l  be  37-1/2 hours .  I n  weeks i n  which any of t h e  
h o l i d a y s  des igna ted  i n  paragraph f i v e  (5) occur ,  t h e  work week s h a l l  be f o u r  days f o r  
a t o t a l  of t h i r t y  (30) hours .  

B) No s p l i t  s h i f t s  s h a l l  be  allowed. 

C) Employees w i l l  r e c e i v e  two t e n  (10) uiinute rest p e r i o d s  i n  
each r e g u l a r  f u l l  work day. Such r e s t  pe r iods  s h a l l  be taken a s  d i r e c t e d  by Employer 
s h a l l  n o t  be  sooner  than  one hour a f t e r  t h e  s t a r t  of t h e  morning and a f t e rnoon  work 
p e r i o d s  and s h a l l  be e s t a b l i s h e d  a s  near  t h e  middle of t h e  work p e r i o d s  a s  e f f e c i e n t  
schedul ing  w i l l  permit .  An a d d i t i o n a l  t e n  (10) minute r e s t  pe r iod  s h a l l  be  gran ted  
a f t e r  each f i f t y  (50) minutes  of overt ime worked per  s h i f t .  I f  the  overt ime is 
scheduled,  t h e  f i r s t  of such rest pe r iods  s h a l l  b e  granted p r i o r  t o  t h e  commencement 
of  t h e  over t ime work. 

D) A lunch per iod of t h i r t y  (30) minutes s h a l l  be  allowed as 
n e a r  a s  p o s s i b l e  t o  t h e  middle  of an  employee's s h i f t :  but  i n  no event  s h a l l  lunch 
pe r iod  b e  taken  b e f o r e  t h r e e  ( 3 )  hours  from an employee's s t a r t i n g  t i m e  o r  completed 
a f t e r  f i v e  and one-half (5-1/2) hours  from an  employee's s t a r t i n g  t i m e .  Lunch 
p e r i o d s  s h a l l  be  s t a r t e d  and completed w i t h i n  t h e  two and one-hdIf ' (2-1/21 hour 
spread  desc r ibed  above. I f  a n  employee is r equ i r ed  to  s t a r t  o r  f i n i s h  h i s  lunch 
pe r iod  beyond t h e  spread above desc r ibed ,  h i s  lunch per iod s h a l l  b e  on company time. 

E) Regular fu l l - t ime  employees who make themselves  a v a i l a b l e  
f o r  work, and remain a v a i l a b l e  f o r  work s h a l l  be guaranteed a  t o t a l  of 37-1/2 hours 
of work o r  pay p e r  week, t h a t  i t ,  f i v e  (5) non-consecutive days of  work o r  f i v e  (5) 
days  pay pe r  work week. Th i s  guaran tee  s h a l l  n o t  be  i n  a d d i t i o n  to, b u t  s h a l l  in -  
c l u d e  ho l iday  pay. This  p rov i s ion  s h a l l  no t  apply  t o  proba t ionary  and par t - t ime  
employees and s h a l l  n o t  app ly  t o  t h e  f i r s t  week of employment on r e -h i r i ng  a f t e r  
l ay -o f f s  o r  o t h e r  absences from work; i n  such i n s t a n c e s ,  t h e  employee s h a l l  bz  
guaranteed t h e  ba lance  of t h e  normal work week remaining a f t e r  r e - h i r i n g ,  r e c a l l  
o r  r e t u r n  t o  work. 

F)  Employees, whether r e g u l a r  o r  par t - t ime,  who a r e  c a l l e d  f o r  
work o r  r e p o r t  f o r  work a t  t h e i r  u s u a l l y  des igna ted  time o r  p l a c e  ( t hey  n o t  having 
been i n s t r u c t e d  no t  t o  s o  r e p o r t )  and remain a v a i l a b l e  f o r  work, s h a l l  r e c e i v e  work 
o r  pay e q u i v a l e n t  t o  one-half (1/2) of a  s tandard  s t r a igh t - t ime  s h i f t ;  employees who, 
a f t e r  complet ing one-half (1/2)  s h i f t ,  a r e  r e tu rned  f o r  f u r t h e r  wotk, and remain 
a v a i l a b l e  f o r  work, s h a l l  r e c e i v e  work o r  pay equ iva l en t  t o  a  f u l l  s t r a i g h t  t i m e  
s h i f t .  

G) Employees, who a r e  c a l l e d  back t o  work a f t e r  complet ing a  
f u l l  s h i f t ,  and remain a v a i l a b l e  f o r  work, s h a l l  be  guaranteed one-half (1/2) s h i f t  
of work o r  pay a t  one and one-half (1-1/2) times t h e i r  b a s i c  o r  s t r a i g h t  t i m e  hour ly  
r a t e .  

I 3 .' . :  H) Work i n  excess  of a  work day o r  a  work week a s  e s t a b l i s h e d  
above s h a l l  be  compensated f o r  a t  one and one-half (1-I/2) times t h e  employee's ba s i c  
o r  s t r a i g h t  t i m e  hour ly  r a t e .  Provided, however, t h a t  d a i l y  and weekly over t ime r a t e s  
s h a l l  n o t  be  compounded but  s h a l l  be o f f s e t ;  and,  overt ime,  r e p o r t i n g  pay, c a l l  back 
and premium r a t e s  a s  provided f o r  h e r e i n  s h a l l  n o t  be compounded - t h e  h ighe r  of t h e  
two a p p l i c a b l e  r a t e s  s h a l l  be paid.  No employee w i l l  be d i scharged  o r  d i s c i p l i n e d  
for a refusal to w o r k  over t ime s o  long as  t h e r e  a r e  q u a l i f i e d  personnel  on t h e  j o b  t o  
perform t h e  work. When non-scheduled overt ime i s  r equ i r ed ,  employees w i l l  be n o t i f i e d  
a s . s o o n  a s  p o s s i b l e  be fo re  t h e  end of t h e  s h i f t .  

I )  When an  employee i s  d i r e c t e d  t o  perform work i n  a  c l a s s i f i -  
c a t i o n  which b e a r s  an hour ly  r a t e  of pay h igher  than t h a t  t o  which t h e  employee is  
narmally a s s igned ,  such  employee s h a l l  r e c e i v e  h i s  normal r a t e  of pay i f  t h e  work i n  
t h e  h igher  c l a s s i f i c a t i o n  does  no t  exceed one and one-half (1-1/2) hours .  I f  work 



i n  t h e  h ighe r  c l a s s i f i c a t i o n  exceeds 1-1/2 hours  b u t  does no t  exceed t h r e e  ( 3 )  hours ,  

t h e  h ighe r  c l a s s i f i c a t i o n .  I f  work i n  t he  h igher  c l a s s i f i c a t i o n  exceeds t h r e e  ( 3 )  

I 
such employee s h a l l  be paid a t  t h e  h igher  r a t e  f o r  t h e  t ime a c t u a l l y  spen t  working i n  

hou r s ,  such employee s h a l l  be compensated a t  t h e  h igher  c l a s s i f i c a t i o n  r a t e  f o r  t h  
e n t i r e  s h i f t .  

J) Any employee i n  t h e  ba rga in ing  u n i t  who is  ass igned  work 
between t h e  hours of 6:00 o ' c lock  P.M. and 6 : 0 0  o ' c lock  A . M . ,  s h a l l  r e c e i v e  a pre- 
mium of twenty c a n t s  (20d) per  hour,  i n  a d d i t i o n  t o  h i s / h e r  r e g u l a r  r a t e  f o r  each 

I 
hour  worked du r ing  such per iod .  

4. WOWING RULES : 

A) Only one (1) beginner  may be employed i n  t h e  beg inne r ' s  
b r a c k e t s  f o r  each f i v e  (5) f u l l  s c a l e  employees o r  f r a c t i o n  the reo f .  

B) Pay days s h a l l  be  e s t a b l i s h e d  by t h e  Employer, bu t  s h a l l  be 
a t  least semi-monthly. 1 

C) No product ion  worker s h a l l  be  r equ i r ed  t o  perform o u t s i d e  
work. 

D) A l l  employees a r e  urged t o  immediately r e p o r t  unsa fe  
c o n d i t i o n s  t o  t h e i r  p l a n t  s a f e t y  committee. 

E) J a n i t o r s  o r  s a n i t o r s  s h a l l  no t  perform work on t h e  machines 
o r  bench, except  f o r  t h e  purpose of c lean ing .  

F) 1) Employer ag rees  t o  r o t a t e  a l l  q u a l i f i e d  
a s  t o  g i v e  them wel l  rounded exper ience  and t o  q u a l i f y  them a s  

an  employee s h a l l  be c l a s s i f i e d  and pa id  a t  f u l l  s c a l e  f o r  11 ,  
c l a s s i f i c a t i o n .  

f u l l  s c a l e  employees. Af t e r  working cont inuous ly  f o r  

2) A beginner  is  def ined  a s  a newly-hired employee wi thout  
p r i o r  exper ience  i n  the baking indus t ry .  Any employee having 
p r i o r  exper ience  i n  t h e  baking i n d u s t r y ,  i n  t h e  t ype  of work o r  

1 
c l a s s i f i c a t i o n  f o r  which he is  h i r e d ,  w i th in  twelve months imnec 
a t e ly  preceding  h i s  employment, s h a l l  be given c r e d i t  f o r  50% o; 
a l l  hours  worked, w i th in  such twelve month per iod  and i n  such 

1 
c l a s s i f i c a t i o n ,  f o r  placement i n  t h e  beginner ' s  wage b racke t s .  
The employee s h a l l  have t h e  burden of demonstrat ing h i s  p r i o r  
e x ~ e r i e n c e .  

i 
G) The Union s h a l l  have t h e  r i g h t  t o  examine t h e  t ime c a r d s  of 

any employee whose pay i s  i n  d i s p u t e .  

M) Cont r ibu t ions  of employees t o  t h ?  Community Fund, Red Crncs 
and any o t h e r  c h a r i t a b l e  o r g a n i z a t i o n s  s h a l l  be made through t h e  Union and n o t  
through t h e  Employer. 8 

I) When non-probationary employees a r e  l a i d  off  by reason  of 
r educ t ion  i n  work f o r c e ,  they s h a l l  be  given f i v e  ( 5 )  days n o t i c e  o r  f i v e  (5) days 
pay i n  l i e u  t h e r e o f .  

J) When t r a v e l i n g  type  ovens a r e  i n  ope ra t i on ,  two ( 2 )  oven men 
s h a l l  be r equ i r ed  when load ing  and unloading s imul taneous ly .  

8 
K) Employees d i scharged  s h a l l ,  on r e q u e s t ,  b e  given t h e  reasons  

f o r  d i s c h a r g e  i n  w r i t i n g .  8 
L) P a r t  t ime employees a r e  def ined  as those  employees who a r e  

engaged t o  work i r r e g u l a r l y  o r  those  who a r e  engaged t o  work r e g u l a r l y ,  bu t  who work 
l e s s  than  126 hours  per month. P a r t  time employees, whether r e g u l a r  o r  i tr-: l~la- 
s h a l l  p a r t i c i p a t e  i n  no gua ran t ee s ,  ( o the r  than r e p o r t i n g  pay) ,  whether d a i l y  o r  
weekly , expressed i n  t h i s  agreement. Af t e r  r e g u l a r  p a r t  t ime employees have passed 



6. VACATIONS: 

A) Employees who have been employed f o r  six (6) months wi thout  
be ing  d ischarged  o r  wi thout  q u i t t ' n g ,  s h a l l ,  a f t e r  t h e  completion of t h e i r  f i r s t  f u l l  
year  of employment, b e  e n t g t l e d  t o  one ( I )  week's vaca t ion  leave and f i v e  (5) day ' s  
v a c a t i o n  pay. 

B) Af t e r  two (2) yea r s  of cont inuous employment, employees 
s h a l l  be e n t i t l e d  t o  two (2)  week's vaca t ion  l e a v e  and t e n  (10) d a y ' s  v a c a t i o n  pay. 

C )  'A£ t e r  e i g h t  (8) yea r s  of cont inuous employment, employees 
s h a l l  be  e n t i t l e d  t o  t h r e e  ( 3 )  week's vaca t ion  l eave  and f i f t e e n  (15) day ' s  vaca t ion  
pay. The Employer may r e q u i r e  t h e  employee t o  s p l i t  h i s  vaca t ion  i n t o  p e r i o d s  of one 
(1)  and two (2) weeks. E f f e c t i v e  1 January,  1978, t h i s  b c n c f i t  s h a l l  v e s t  a f t e r  f i v e  
(5) y e a r s  of cont inuous  employment. 

D)  A f t e r  seventeen (17) y e a r s  of cont inuous employment, employ- 
ees s h a l l  be e n t i t l e d  t o  f o u r  (4)  weeks' vaca t ion  l e a v e  and twenty (20) days '  vaca t ion  
pay. E f f e c t i v e  1 January ,  1979, a f t e r  f i f t e e n  (15) y e a r s  of cont inuous  employment, 
employees s h a l l  be  e n t i t l e d  t o  fou r  (4)  weeks' v a c a t i o n  l eave  and twenty (20) days'  
vacat ' ion pay. The Employer may r e q u i r e  t h e  employees t o  s p l i t  v a c a t i o n s  i n t o  two (2) 
p e r i o d s  of two ( 2 )  weeks each o r ,  of t h r e e  ( 3 )  weeks and one ( I )  week. Except a s  
provided i n  paragraph A) above, v a c a t i o n s  w i l l  be p r o r a t e d  on employee t e rmina t ion .  

E) E f f e c t i v e  1 January ,  1979, employees wi th  twenty (20) yea r s  
of cont inuous  s e r v i c e  s h a l l  be  e n t i t l e d  t o  f i v e  (5) weeks' v a c a t i o n  l e a v e  and twenty- 
f i v e  (25) days '  v a c a t i o n  pay. The Employer may r e q u i r e  such employees t o  s p l i t  
t h e i r  v a c a t i o n  l e a v e  i n t o  two (2) pe r iods ,  

F) E f f e c t i v e  1 January,  1978, each e l i g i b l e  employee s h a l l  be 
e n t i t l e d  each  y e a r  t o  one (1) a d d i t i o n a l  days '  pay a t  vaca t ion  t i m e  ( bu t  no a d d i t i o n a l  
t i m e  o f f ) ,  i n  l i e u  of an  Eas t e r  ho l iday .  

G) Employees s h a l l  b id  f o r  t h e i r  vaca t ion  p e r i o d s  by departments  
i n  response  t o  a n  Employer b u l l e t i n  t o  be posted annua l ly  ofi February 1st t o  %trch 1 s t .  
Vacat ion p e r i o d s  s h a l l  be  awarded a s  per b id  accord ing  t o  s e n i o r i t y .  An employee 
f a i l i n g  t o  b id  du r ing  t h i s  per iod  s h a l l  be awarded v a c a t i o n  per iod  on a  f i r c t  come, 
f i r s t  se rved  b a s i s  from t h e  remaining weeks a v a i l a b l e  on t h e  schedule .  I n  no bv-- - 
s h a l l  an  employee be  bumped of f  h i s  v a c a t i o n  per iod  once i t  has  been ass igned .  No 
more than  one employee pe r  department s h a l l  be  o f f  du r ing  ass igned  v a c a t i o n s  absent  
Employer consent .  

H) The t ak ing  of vaca t ions  s h a l l  be  mandatory. Howex~er, t h e  
Employer and t h e  Union may waive t h i s  requirement  i n  m e r i t o r i o u s  s i t u a t i o n s .  

I) A f t e r  t h e  s i x  (6) months of employment noted i n  paragraph 
6 A) above, any employee t e rmina t ing  o r  terminated s h a l l  be  e n t i t l e d  t o  pro- ra ta  
vaca t ion  pay. 

7. SICIC LEAVE: 

A) Each r e g u l a r  f u l l  t ime employee covered by t h i s  agreement 
who h a s  been i n  t h e  s e r v i c e  of t h e  Employer f o r  s i x  (6)  months or  more s h a l l  therc-  

I a f t e r  be  allowed s i c k  l e a v e  which s h a l l  a cc rue  a t  a  r a t e  of  one (1) day f o r  each 
month of s e r v i c e  u n t i l  a maximum of twenty (20) days have been accrued .  S i ck  l eave  
must be  earned by employment w i th  t h e  Employer, and i n  no event  w i l l  be  payable  
except  i n  t h e  c a s e  of bona f i d e  i l l n e s s  o r  acc iden t .  One day 's  s i c k  l eave  pay w i l l  
b e  computed on t h e  b a s i s  of seven and one-half (7-1/2) hours  a t  t h e  employee's 
r e g u l a r ,  s t r a i g h t  t ime hour ly  r a t e  of pay. 

B) Sick  l e a v e  pay, t o  t h e  e x t e n t  i t  has  been earned ,  s h a l l  
commence on t h e  day a n  a c c i d e n t  o r  i l l n e s s  r e q u i r i n g  h o s p i t a l i z a t i o n  occu r s ,  if such 
day i s  a  r e g u l a r  working day f o r  t h e  employee - i f  n o t ,  then on t h e  next  r e g u l a r  
working day t h e r e a f t e r .  S i ck  l eave  f o r  i l l n e s s  no t  r e q u i r i n g  immediate h o s p i t a l i z a -  
t i o n  on occurence,  s h a l l  commence a f t e r  two working days of such i l l n e s s  o r ,  on t h e  
employee's t h i r d  r e g u l a r  working day. S ick  l eave  s h a l l  con t inue ,  f o r  each r e g u l a r  
scheduled work day which such employee misses  by reason  of  such d i s a b i l i t y ,  u n t i ?  



t h e  employee's accumulated b e n e f i t s  have been exhausted.  

C )  Sick  l eave  b e n e f i t s  w i l l  be paid on ly  wi th  r e s p e c t  t o  a wo 
day on which t h e  employee would o therwise  have worked, and w i l l  no t  apply t o  an  
employee's scheduled day o f f ,  ho l idays ,  v a c a t i o n s ,  o r  any o t h e r  day on which t h e  

J 
employee would no t  have worlced. Such days s h a l l  b e  considered working days,  f o r  t h e  
purpose of  e s t a b l i s h i n g  t h e  d a t e  on which s i c k  l eave  pay i s  t o  cor.rnence. 

D) No p a r t  t i m e  employee w i l l  be  e l i g i b l e  f o r  s i c k  l e a v e  pay. 

E) S i c k  l e a v e  pay, t o  t h e  e x t e n t  it has  been earned,  w i l l  be  
i n t e g r a t e d  w i th  payments under any Federa l  o r  S t a t e  SJorkmen's Compensation Program, 

I 
Employer-paid Heal th  and Welfare ,  o r  o t h e r  d i s a b i l i t y  program t o  which t h e  Employer 
c o n t r i b u t e s  s o  a s  no t  t o  permit t h e  employee t o  r e c e i v e  more than  t h e  equ iva l en t  of  
t h i r t y - seven  and one-half ( 37 -112 )  hours  pay a t  t h e  employee's r e g u l a r  s t r a i g h t  time 

i 
hour ly  r a t e  of pay f o r  any week i n  which t h e  employee i s  o f f  work. 

F) When s i c k  l eave  pay has  been i n t e g r a t e d  o r  coord ina ted  w i th  
s i c k  l e a v e  pay t o  t h e  employee from o t h e r  sou rces ,  t h e  t o t a l  amount of money paid 
o r  t o  be  paid by t h e  Company t o  t h e  employee a s  s i c k  l e a v e  pay, f o r  each compenszble 
non-occupat ional  acc iden t  o r  i l l n e s s ,  s h a l l  be  d iv ided  by t h e  employees r e g u l a r ,  
s t r a i g h t  t ime d a i l y  r a t e  of pay, and only t h e  r e s u l t i n g  number of days sL:all be  
deducted from t h e  employee's bank of accumulated s i c k  l eave .  t 

G) A d o c t o r ' s  c e r t i f i c a t e  o r  e t h e r  a u t o r i t i v e  v e r i f i c a t i o n  of 
i l l n e s s  o r  a c c i d e n t  may be  r equ i r ed  by t h e  Employer, and, i f  s o ,  must be presen ted  
by t h e  employee n o t  more than  fo r ty -e igh t  (48) hours  a f t e r  r e t u r n  t o  work. Any 
employee found to have abused s i c k  l eave  b e n e f i t s  by f a l s i f i c a t i o n  o r  mi s r ep re sen t  

8 
t i o n  s h a l l  thereupon be  s u b j e c t  t o  d i s c i p l i n a r y  a c t i o n ,  which may inc lude  t e rmina t  b 

8) Unused s i c k  l e a v e  b e n e f i t s  a r e  no t  c o n v e r t i b l e  t o  cash .  

FUNERAL LEAVE : 

A) I n  c a s e  of a dea th  i n  t h e  employee's immediate fami ly  
( p a r e n t ,  c h i l d ,  spouse,  b r o t h e r ,  s i s t e r ,  mother-in-law and father- in- law of t h e  

up t o ,  as r e q u i r e d ,  bu t  no t  t o  exceed t h r e e  ( 3 )  days l e a v e  of absence w i th  pay. 

t employee's e x i s t i n g  spouse and t h e  employee's g randparen ts )  t h e  Employer s h a l l  g r a n t  
7< 

t h e  event  of t h e  d e a t h  of an  employee's g randchi ld ,  t h e  employee s h a l l  be e n t i t l e d  t 
t a k e  one (1) d a y ' s  l e a v e  of absence wi th  pay. 

B) Funera l  l e a v e  w i l l  be  paid only w i th  r e s p e c t  t o  a work day 
on which t h e  employee would have o therwise  worked and w i l l  n o t  apply  t o  an employee' 
scheduled day o f f ,  ho l idays ,  v a c a t i o n s ,  o r  any o t h e r  day on i ~ h i c h  t h e  employee wouI 
n o t  have worked. Scheduled days o f f  w i l l  no t  be  changed t o  avoid payment f o r  funer;  
l e ave .  

9. LEAVES OF ABSENCE: 

A) Employees d e s i r i n g  l eaves  of absence must o b t a i n  w r i t t e n  
permission t h e r e f o r  from bo th  t h e  Employer and t h e  Union. 

B) No l e a v e  of absence s h a l l  be gran ted  i n  excess  of n i n e t y  
days.  However, w i th  t h e  consent  of both t h e  Union and t h e  Employer, l e a v e s  may be  
extended i n  increments  of n i n e t y  (90) days o r  less. 

C) Employees on l eave  of absence may n o t ,  absen t  the  j o i n t ,  
w r i t t e n  sonsen t  of t h e  Union and t h e  ~ rnp loye r ,  t a k e  g a i n f u l  employment i n  t h e  baking 

8 
i n d u s t r y ,  i n  Montana. 

n )  F a i l u r e  of an employee t o  comply with t h e s e  p rov i s ions  s h a l l  
r e s u l t  i n  complete l o s s  of s e n i o r i t y .  

NON-OCCUPATIONAL IIEALTH AND ACCIDENT INSUWINCE: 

A) The Employer hereby ag rees  t o  be bound a s  a p a r t y  by a l l  
t h e  termsand p rov i s ions  of t h e  Agreement and Dec la ra t i on  of T rus t  da ted  May 17, lnC' 

- 7 - 



as amended, establishing the Bakery and Confectionery Union and Industry Interna- 
tional Welfare Fund (herein the Welfare Fund) and said agreement is made part hereof 
by reference. 

B) 1) Effective on 1 August, 1977, based on hours 
worked in July of 1977, the Employer agrees to make contributions to the 
Welfare Fund to provide a comprehensive health and welfare program for 
each employee included in the collective bargaining unit covered by such 
agreement, who worked not less than seventy-five (75) hours in the month, 
proceeding payment of the contribution. The contributions so made in the 
amount of $83.30 per month shall be made to provide Medical, Dental, Hos- 
pital, Loss of Time, Life Insurance and Prescription Benefits in accord- 
ance with Plan E-004. 

2) The Company agrees to continue such contributions 
on behalf of all employees within the bargaining unit covered by this 
agreement, and to contribute such additional premiums as may be necessary 
to maintain benefits after 1 August, 1978. 

a) Effective on 8/1/77, (based on July hours 
worked) agrees to increase such premium to $88.40 per month per 
covered employee in order to provide for the maintenance of 
benefits through 31 July, 1978. 

b) Effective on 9/1/77, (based on August hours 
worked) agrees to increase such premium to $96.48 per employee 
per month in order to provide additional benefits. Such monthly 
premium shall be made to provide Medical, Dental, Hospital, Loss 
of Time, Life Insurance and Prescription Benefits in accordance 
with Plan G-090. 

c) Effective on 9/1/78, (based on August hours 
worked) agrees to pay, on proper notice from Union, such addi- 
tional premium as may be necessary to maintain the foregoing 
benefits, all as required by subparagraph 10 H) below. 

C) For the purpose of this Article, it is understood that 
contributions shall be payable on behalf of employees from the first day of em- 
ployment if qualified under 10 B) above whether said employees are permanent, 
temporary, or seasonal, or full-time or part-time employees, and regardless of 
whether or not they are members of the Union. 

D) If at any time during the term of this Collective Bargain- 
ing Agreement, or any renewal or amendment thereof, there should be enacted any laws 
or regulations requiring the Employer to secure, provide or pay for insurance or 
Welfare benefits of coverage not provided for in said Plan, either party hereto may, 
upon thirty (30) days' written notice to the other, reopen this Collective Batgain- 
ing Agreement solely for the limited purpose of making such adjustments as may be 
appropriate in the light of said new laws or regulations. 

E) Notwithstanding any provision, if any, to the contrary 
contained in the Collective Bargaining Agreement between the Employer and the Union, 
the Union shall have the right to strike by giving the Employer written notice of 
its intention so to do not less than forty-eight (48) hours in advance if the Em- 
ployer shall fail to make payment of the contribution due to the Welfare Fund for 
any month on or before the 10th day of the third calendar month following the 
month for which such contribution shall be payable; provided that no such action 
shall be taken by the Union unless and until the Administrative Director of the 
Welfare Fund shall have certified in writing, to the Employer and to the Union, 
tha t  the Employer has so failed to pay such contribution. Any strike pursuant to 
this provision shall.be terminated as soon as the Employer shall pay the delinquent 
contribution or shall make arrangements for the payment of it which meet with the 
approval of the Administrative Director of the Welfare Fund. 

F) This clause encompasses the sole and total agreement be-. 
tween the Employer and the Union with respect to Insurance or Welfare Benefits or 
coverage. 

I G) This clause is subject inall respects to the provision of 
the Labor-Management Relations Act of 1947, as amended, and to any other applicable 
laws. 

- 8 -  



H )  Employer agrees  t o  maintain premiums s u f f i c i e n t  t o  n a i n t a i  
the foregoing  b e n e f i t s  dur ing  the  l i f e  of t h i s  agreement and a g r e e s  t o  main ta in  e x i  
t i n g  p lans  u n t i l  t he  t r u s t e e d  plan takes  e f f e c t .  

I) Should a  n a t i o n a l  h e a l t h  plan be adopted,  Employer and 
Union w i l l  meet and r e -nego t i a t e  t hese  h e a l t h  and we l f a re  p rov i s ions .  Such rene, 
t i a t i o n  s h a l l  n o t  produce a d u p l i c a t i o n  of b e n e f i t s  o r  i nc rease  Employer's c o s t .  

d 
11. PENSIONS : 

A) The Employer hereby ag rees  t o  be bound a s  a  p a r t y  by a l l  
t h e  terms and p rov i s ions  of t h e  Agreement and Dec la ra t ion  of T r u s t  dated Septenbe 
11, 1955, a s  amended, e s t a b l i s h i n g  t h e  Bakery and Confect ionery Union and Indus t ry  
I n t e r n a t i o n a l  Pension Fund ( h e r e i n a f t e r  c a l l e d  the  Fund) and s a i d  Agreement is made 

a 
p a r t  hereof  by r e fe rence .  

B) Commencing on the  f i r s t  day of t he  month ( a s  i nd ica t ed  i n  
t h e  v a r i o u s  l o c a l  supplements and e x h i b i t s  appended he re to  and by t h i s  r e f e r e n c e  ma 
a p a r t  h e r e o f ) ,  and based upon t h e  hours  worked i n  t h e  preceding month, t h e  Company 
ag rees  60 pay t h e  monthly c o n t r i b u t i o n s ,  d e t a i l e d  i n  such l o c a l  supplements and 
e x h i b i t s  h e r e t o ,  t o  t h e  Bakery and Confect ionery Union and I n d u s t r y  I n t e r n a t i o n a l  
Pension Fund (he re in  Pension Fund) f o r  and on account of each employee i n  t h e  bar- 
ga in ing  u n i t  covered by t h i s  c o l l e c t i v e  barga in ing  agreement. 

1 
C) It is understood t h a t  c o n t r i b u t i o n s  s h a l l  be payable on 

behalf  of employees from t h e  f i r s t  day of employment, whether s a i d  employees a r e  
permanent, temporary, o r  s easona l ,  o r  fu l l - t ime  o r  par t- t ime employees, and regard- 

t 
l e s s  s f  whether o r  no t  they a r e  members of t h e  Union. t 

12. CHECKOFF : 

E f f e c t i v e  P .July, 1978, t h e  Company agrees  t o  deduct from t h e  
wages of each employee covered by t h i s  agreement t h e  employee's dues and/or  i n i t i a t i o r  
fee f o r  membership i n  t h e  Union, provided t h a t  t h e  Employer has  rece ived  from each 
employee on whose account such deduct ions a r e  t o  be made, a  w r i t t e n  a u t h o r i z a t i o n  c  

f o r  a  per iod  of one (1) year  o r  t h e  te rmina t ion  d a t e  of t h i s  agreement,  whichever 

L 
demonst ra t ive  of t he  amount t o  be deducted. Such a u t h o r i z a t i o n  s h a l l  be i r r evocab le  

l a s t  occurs .  The Employer ag rees  t o  remi t  such deducted monies t o  t h e  Union as  soo 
a s  p o s s i b l e ,  bu t  no t  later than t e n  (10) days from t h e  p a y r o l l  d a t e  upon which s a i d  d 
deduct ions  a r e  made. 

13. SEEJIORITY : 

A) A l l  employees s h a l l  be probat ioners  f o r  t h e  f i r s t  t h i r t y  ( 
days sf t h e i r  employment; and, dur ing  such probat ionary  per iod ,  may be  discharged b 
the  Employer without  r ecour se  t o  t h e  gr ievance and a r b i t r a t i o n  p rov i s ions  h e r e i n  con- 
ta ined .  1 

B) S e n i o r i t y  s h a l l  be t h e  determining f a c t o r  i n  matters a f f ec -  
t i n g  promotions, l a y o f f s ,  and re-employment , i f  o t h e r  f a c t o r s  of  f i t n e s s  and a b i l i t y  
a r e  equal. When s h i f t  openings occur  w i t h i n  t h e  department,  c o n s i d e r a t i o n  w i l l  be 
g iven  t o  t h e  employee's s e n i o r i t y  s t a t u s  i n  f i l l i n g  such openings. 8 

C) Whenever a  permanent vacancy occurs ,  t h e  Euiployer w i l l  pos 
t h e  job f o r  t h r e e  (3)  working days. Employees i n  t h e  department where the vacanc 
e x i s t s ,  d e s i r i n g  t o  apply  f o r  t h e  job, w i l l  w r i t e  t h e i r  names and s e n i o r i t y  s t a t u  d 
on t h e  posted n o t i c e .  The s u c c e s s f u l  a p p l i c a n t  w i l l  be  named by t h e  Employer on t h  
b a s i s  of s e n i o r i t y .  A t e n  (10) day t r i a l  per iod  w i l l  be  allowed t o  determine q u a l i  
f i c a t i o n s  and should such employee f a i l  t o  q u a l i f y ,  he  o r  she  s h a l l  b e  re turned  t o  
h i s  o r  he r  former job  o r  c l a s s i f i c a t i o n  wi thout  pre judice .  There w i l l  be one (1) 

a 
pos t ing  when a  vacancy occurs ,  and, when t h a t  job is  f i l l e d ,  t h e  job  l e f t  open w i l l  1 
be  f i l l e d  by t h e  Employer, based on s e n i o r i t y ,  i f  f i t n e s s  and a b i l i t y  a r e  equal .  For 
the purposes of t h i s  s e c t i o n  t h r e e  departments r ~ i L l  b e  recognized,  namely: (1) Pro- 
duc t ion ;  (2) Packaging; and (3) S a n i t a t i o n .  Sepa ra t e  s e n i o r i t y  l i s ts  f o r  each de- 
partment s h a l l  be  maintained and posted by t h e  Employer; and, i t  w i l l  be recognized 
by t h e  p a r t i e s  t he  s e n i o r i t y  d a t e  i n  a department and employment d a t e  wi th  t h e  Con- 
pany a r e  no t  n e c e s s a r i l y  t h e  same. 

8 



D I n  t he  event of a l ayo f f  t h e  l a s t  person Hired i n  the 
ba rga in ing  u n i t  will be the  f i r s t  l a i d  o f f ,  provided f i t n e s s  and a b i l i t y  of t h e  
remaining s e n i o r  employee is  equal  t o  t he  l a id -o f f  employee. 

E) S e n i o r i t y  s h a l l  t e rmina te  i n  t h e  event  of ( I )  t e r n i n a t i o n  
of employment; ( 2 )  l ayo f f  of s i x  (6)  months o r  more; (3) absence from work of n i n e  
(9) months o r  more due t o  i l l n e s s  o r  i n j u r y  o t h e r  than occupat iona l ;  provided,  how- 
eve r ,  t h a t  t h e  Company and Union may extend t h i s  absence f o r  an  a d d i t i o n a l  pe r iod  
n o t  exceeding n i n e  (9) months. W'nen an employee has  been o f f  t h e  job twelve (12) 
months o r  more by reason of occupat iona l  i n j u r y  or  i l l n e s s ,  t h e  Employer and the 
Union s h a l l  mutual ly a d j u s t  t h e  con t inua t ion  ar t e rmina t ion  of h i s  o r  h e r  s e n i o r i t y .  

F) Reca l l  a f t e r  lay-off s h a l l  be achieved by te lephone o r  
c e r t i f i e d  mai l  d i r e c t e d  t o  t h e  employee's l a s t  known address .  Employees n u s t  r e p o r t  
f o r  work w i t h i n  seventy-two (72) hours  a f t e r  such c a l l  o r  the  mai l ing  of such no t i ce .  
Should any employee f a i l  t o  so  r e p o r t ,  t h e  next  s e n i o r ,  q u a l i f i e d  employee s h a l l  be 
c a l l e d .  

G) Employer and t h e  l o c a l  Union involved s h a l l  ag ree  i n  ad- 
vance on t h e  circumstances under which persons who l eave  t h e  c l a s s i f i c a t i o n s  of 
work d e t a i l e d  i n  t h e  v a r i o u s  supplements t o  t h i s  agreement, b u t  remain i n  t h e  em- 
ploy of t h e  Employer i n  some o t h e r  capac i ty ,  may r e t a i n  t h e i r  s e n i o r i t y  r i g h t s  f o r  
r e t u r n  t o  work i n  t h e i r  u sua l  c l a s s i f i c a t i o n .  

H) Claims r e spec t ing  s e n i r o i t y  m y  be processed under t h e  
gr ievance  and a r b i t r a t i o n  p rov i s ions  hereof .  

14. INSPECTION BY BUSINESS REPRESENTATIVES: 

Business  r e p r e s e n t a t i v e s  of t h e  Union s h a l l  be admit ted t o  
p l a c e s  of employment f o r  t h e  purpose of a s c e r t a i n i n g  whether o r  no t  t h i s  agreeaent 
is be ing  observed,  provided, however, t h a t  be fo re  e n t e r i n g  upon those  p o r t i o n s  of  
t h e  Employer's premises t o  which customers a r e  normally denied acces s ,  r ep re sen ta -  
t i v e s  of t h e  Union w i l l  make t h e i r  presence upon t h e  premises knokm t o  some Em- 
p loyer  o f f i c i a l .  

15. POSTING : 

A copy of t h i s  agreement may be posted by t h e  Union i n  a con- 
spicuous p l ace  i n  t h e  Employer's p l ace  of bus iness .  Employer will make space 
a v a i l a b l e  i n  t h e  employee's lunch room f o r  t h e  e r e c t i o n  and maintenance of a bul- 
l e t i n  board by Union. 

16. CONSOLIDATION OR CLOSING OF PLANT: 

Should t h e  Employer sel l ,  merge o r  conso l ida t e  any of i t s  
p l a n t s ,  i t  w i l l  o f f e r  any job vacancies  w i t h i n  six (6) months which it may have i n  
i ts  remaining p l a n t s  t o  d i sp l aced  employees on t h e  b a s i s  of  t h e i r  s e n i o r i t y ,  t hey  
being q u a l i f i e d  f o r  t he  work o r  q u a l i f y  f o r  t h e  work within s i x t y  (60) days of em- 
ployment. Such t r a n s f e r e e s  s h a l l  e n t e r  t h e i r  new employment a t  t h e  bottom of t h e  
s e n i r o i t y  l ist  I n  t h e i r  c l a s s i f i c a t i o n s  and a l l  expenses i n c i d e n t  t o  t h e i r  accep- 
tance  of such employment s h a l l  be borne by them. 

SUCCESSION: 

Should t h e  Employer t r a n s f e r  i t s  bus iness ,  i t  agrees t h a t  prior 
t o  such transfer, i t  will give t h e  t r a n s f e r e e  w r i t t e n  n o t i c e  concerning t h e  e x i s -  
tence  of t h i s  agreement; and, i f  p o s s i b l e  under t h e  circumstances,  w i l l  supply 
Union with a copy of such n o t i c e  w i t h i n  f i f t e e n  (15) days preceding t h e  t r a n s f e r .  
Employer must provide  Union .with n o t i c e  of t h e  t r a n s f e r  w i t h i n  two (2) days  af ter  
I t s  consummatlon. 

18. PICKET LINES: 

It s h a l l  no t  be a v i o l a t i o n  of this agreement or  grounds f o r  
d i scharge  f o r  members of t h e  Union t o  r e f u s e  t o  c r o s s  an au tho r i zed  p i cke t  l i n e ,  
providing t h e  p i cke t ing  Union is  c e r t i f i e d  barga in ing  r e p r e s e n t a t i v e  a s  d e t e m i n e d  

1 by t h e  Nat iona l  Labor Re la t ions  Eoard, and the s t r i k e  i s  lawful .  



SETTLEXENT OF DISPUTES: 

A) It i s  mutual ly  agreed t h a t  a l l  c la ims o r  gr ievances  of a  d aggr ieved  employee o r  aggrieved employees, a r i s i n g  under o r  by v i r t u e  of t h e  terms 
of t h i s  agreement,  may be  presen ted  by an i n d i v i d u a l  employee o r  group o f  employees 
t o  t h e i r  immediate Employer f o r  adjustment;  o r ,  such c la im o r  gr ievance  may be  pre- 
pared and submi t ted  i n  w r i t i n g  on t h e i r  b e h a l f ,  by t h e  l o c a l  Union. Provided,  how- 
eve r ,  t h a t  p r i o r  t o  t h e  p r e s e n t a t i o n  of any c la im o r  gr ievance  by any employee o r  

I 
group of employees t o  t h e i r  immediate Employer, t h e  Union must be n o t i f i e d  by t h e  
Employer and be  g iven  t h e  oppor tun i ty  t o  have a  r e p r e s e n t a t i v e  p re sen t  d u r i n g  such 
a d j  u s t n e n t  . - 

8) Employers s h a l l  p r e sen t  c la ims  o r  gr ievances  i n  w r i t i n g  
t o  t h e  l o c a l  Union involved.  

1 
C) A l l  c la ims  o r  gr ievances  o r  claimed ad jus tments  must r e l a t e  

t o  an  exp re s s  breach of t h i s  agreement and must be  presen ted  i n  one of t h e  a l t e r n a -  
t i v e  modes h e r e i n  s p e c i f i e d  w i t h i n  n i n e t y  (90) days from and a f t e r  t h e  t i m e  they a r e  

I 
a l l e g e d  s o  have a r i s e n ,  o r  be  fo reve r  waived. This  c l a u s e  s h a l l  n o t ,  however, i n  
t h e  c o n s i d e r a t i o n  of d i s cha rge  c a s e s ,  prevent  t h e  review of any employee's r eco rd  
f o r  t h e  six (6) preceding months on m a t t e r s  wi th  r e s p e c t  t o  which t h e  employee h a s  

I 
been g iven  n o t i c e .  1 

D) I n  t h e  event  t h e  p a r t i e s  t o  any adjustment  sought  cannot  
reach  an  agreement w i t h i n  seven ( 7 )  days from and a f t e r  t h e  d a t e  t h e  c l a im  o r  
g r i evance  is submi t ted ,  t h e  m a t t e r  s h a l l  be r e f e r r e d  t o  a r b i t r a t i o n  a s  h e r e i n a f t e r  
p r e sc r ibed .  

20, ARBITRATION: 

A) Any m a t t e r  r e f e r r e d  by t h e  moving pa r ty  f o r  a r b i t r a t i o n  sha 
be  se rved  upon t h e  o t h e r  p a r t y  i n  w r i t i n g .  Such n o t i c e  s h a l l  name one person who 
s h a l l  s e r v e  a s  a  r e p r e s e n t a t i v e  of t h e  moving p a r t y  on t h e  Board of A r b i t r a t i o n .  

0 )  Within f i v e  (5)  bus ines s  days t h e  p a r t y  served by such 
n o t i c e  of i t s  r e p r e s e n t a t i v e  s h a l l  n o t i f y  t h e  moving p a r t y  i n  w r i t i n g  of t h e  name 
of t h e  person who s h a l l  r e p r e s e n t  i t  on s a i d  Board. 

1 
C) The Board s h a l l  proceed wi th in  t h r e e  (3)  days t o  name a  1 

t h i r d  d i s i n t e r e s t e d  p a r t y  t o  s e r v e  a s  Chairman of t he  Board. 

D) I n  t h e  event  a  Chairman of t h e  Board cannot  be agreed upcn. 
within f ive  (5) days,  a t  any time t h e r e a f t e r ,  upon motion of  t h e  moving p a r t y ,  t h e  
D i r e c t o r  of t h e  Fede ra l  Mediation and Conc i l a t i on  S e r v i c e  s h a l l  b e  c a l l e d  upon t o  

1 
submit a P i s t  of f i v e  ( 5 )  persons.  Each p a r t y  s h a l l  be e n t i t l e d  t o  s t r i k e  two ( 2 )  
names from t h e  l i s t  i n  a l t e r n a t e  o rde r  and t h e  name s o  remaining s h a l l  b e  Chairman 
of t h e  Board. 

I 
E) Time i s  of t h e  essence ;  however, t h e  p a r t i e s  by mutual 

consent  i n  w r i t i n g  may extend t h e  time l i m i t  set f o r  h e r e i n .  
I 

F) Rules  of procedure t o  govern t h e  hea r ing  s h a l l  b e  f i x e d  
by t h e  Board of A r b i t r a t i o n  and t h e  award, when s igned by a  ma jo r i t y  of t h e  Board, 
s h a l l  b e  f i n a l  and b inding .  

G) The f e e s  and expenses of t he  Chairman of t h e  Board and o t h e  1 
j o i n t  c o s t s  of t h e  a r b i t r a t i o n  s h a l l  be shared j o j n t l y  and e q u a l l y  between t h e  p a r t i e :  
Nei ther  p a r t y  s h a l l  be  r equ i r ed  t o  pay any p a r t  of t h e  c o s t  of a  s t enograph ic  r eco rd  
wi thout  i t s  consent ,  provided t h a t  f a i l u r e  of a  p a r t y  t o  ag ree  t o  sha re  t h e  c o s t  of 
s t enograph ic  r eco rd  s h a l l  be  deemed a  waiver of such p a r t y ' s  r i g h t  of a c c e s s t o  t h e  

1 
r eco rd .  

H) During t h e  process ing  of any m a t t e r  under t h i s  s e c t i o n ,  t h e  
Union a g r e e s  n o t  t o  s t r i k e ,  render  u n f a i r  r e p o r t s  o r  cause  slow downs and t h e  Em- 
p loyer  ag rees  n o t  t o  lock  ou t  employees r ep re sen t ed  by t h e  Union. 

I 
I) No a r b i t e r  s h a l l  have t h e  power t o  add t o ,  d e t r a c t  from o  

modify t h e  terms of t h i s  agreement; however, nothing s h a l l  be cons t rued  h e r e i n  t o  
p r o h i b i t  t h e  Board of A r b i t r a t i o n  from making awards p e r t a i n i n g  t o  t h e  enforcenent  
of t h i s  agreement.  

P 
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MODIFICATION OF EXISTING LAW: 

Should e x i s t i n g  S t a t e  o r  F e d e r a l  Law be amended, o r  s h o u l d  new 
S t a t e  o r  F e d e r a l  l e g i s l a t i o n  be enac ted  t o  p rov ide  t h a t  overtime pay s h a l l  be paid  
t o  any employee covered by t h i s  agreement f o r  work i n  e x c e s s  of any number o f  hours  
p e r  week which i s  l e s s  t h a n  f o r t y  (40)  o r  t h e  work week e s t a b l i s h e d  by t h e  s e v e r a l  
supp lements ,  e i t h e r  p a r t y  may open f o r  r e - n e g o t i a t i o n ,  t h o s e  terms and c o n d i t i o n s  
of t h i s  agreement  d e a l i n g  w i t h  wages, hours  and over t ime  pay of t h e  employee o r  cL9.s. 
of employees a f f e c t e d  by such l e g i s l a t i o n .  The weekly t a k e  home pay e s t z 5 l i s h e d  by 
t h e  agreement ,  f o r  employees s o  a f f e c t e d ,  s h a l l  n o t  b e  reduced by such  r e - n e g o t i a t i o n  

22. RE-NEGOTIATION: 

The p a r t i e s  s i g n a t o r y  h e r e t o  w i l l  endeavor ,  upon t h e  re-opening 
of t h i s  agreement ,  t o  r e - n e g o t i a t e  t h e  terms hereof  through c o n s o l i d a t e d  o r  i n t e -  
g r a t e d  c o l l e c t i v e  b a r g a i n i n g .  The r e - n e g o t i a t i o n  of t h e  s e v e r a l  supplements ,  sche- 
d u l e s  o r  e x h i b i t s  a t t a c h e d  h e r e t o  s h a l l  be  conducted between t h e  i n d i v i d u a l  Employer 
p a r t i e s  s i g n a t o r y  and r e p r e s e n t a t i v e s  of the Montana S t a t e  Bakers '  Conference 2nd t h e  
l o c a l  Union invo lved  upon a n  i n d i v i d u a l  b a s i s .  

23.  TEN1 OF AGREEMENT: 

A) The terms and c o n d i t i o n s  s e t  f o r t h  h e r e i n  s h a l l  become e f -  
f e c t i v e  on 1 J u l y ,  1977,  and s h a l l  remain i n  e f f e c t  through 30 J u n e ,  1979, and an- 
n u a l l y  t h e r e a f t e r  from 1 J u l y  through 30 J u n e  u n l e s s  one of t h e  p a r t i e s  h e r e t o  s e r v e s  
w r i t t e n  n o t i c e  of t e r m i n a t i o n  o r  d e s i r e  f o r  m o d i f i c a t i o n  upon one  o f  t h e  o t h e r  p a r t i e s  
h e r e t o ,  n o t  less t h a n  s i x t y  (60) d a y s  p r i o r  t o  t h e  above s p e c i f i e d  e x p i r a t i o n  d a t e ,  

1 o r  any a n n i v e r s a r y  t h e r e o f .  I f  n o t i c e  of d e s i r e  f o r  m o d i f i c a t i o n  i s  s e r v e d ,  such 
n o t i c e  must c l e a r l y  s p e c i f y  t h e  m o d i f i c a t i o n s  d e s i r e d .  The i s s u a n c e  and s e r v i c e  of 
such n o t i c e ,  whether  t h e  saice b e  f o r  t e r m i n a t i o n  o r  m o d i f i c a t i o n ,  s h a l l  o p e r a t e  L -  

t e r m i n a t e  t h i s  agreement on i t s  e x p i r a t i o n  d a t e  i f  no accord  is  reached  between t h e  
p a r t i e s  p r i o r  t o  such  t ime.  

B) Answering o r  c o u n t e r - n o t i c e  i n d i c a t i n g  t e r m i n a t i o n  o r  a  
d e s i r e  t o  modify t h e  agreement may b e  i s s u e d  and se rved  by t h e  o p p o s i t e  p a r t y .  I f  
such  n o t i c e  is  i s s u e d ,  i t  must be  i n  w r i t i n g ,  must b e  s e r v e d  w i t h i n  t h i r t y  (30) d a y  
from t h e  m a i l i n g  d a t e  o f  t h e  opening n o t i c e ,  and must,  if i t  i n d i c a t e s  o n l y  a desj - - ,  
f o r  m o d i f i c a t i o n ,  c l e a r l y  s p e c i f y  t h e  m o d i f i c a t i o n  d e s i r e d .  

C) S e r v i c e  s h a l l  be  deemed complete  on t h e  postmarked d a t e  of 
a l l  n o t i c e s  submi t t ed  by m a i l  he reunder .  

D) The i s s u e s  a s  formed by n o t i c e  and c o u n t e r - n o t i c e ,  a s  above 
s p e c i f i e d ,  s h a l l  be t h e  o n l y  s u b j e c t s  open f o r  d i s c u s s i o n  and agreement d u r i n g  t h e  
c o u r s e  o f  n e g o t i a t i o n  o r  c o l l e c t i v e  b a r g a i n i n g  had d u r i n g  t h e  c o n t i n u a n c e  of t h i s  
agreement .  

I N  WITNESS WHEREOF, w e  have h e r e u n t o  set o u r  hands  and seals t h i s  2 8 t h  day 
of J u l y ,  1977. 

EDDY BAKERIES COMPANY DIVISION 
GEKERAL HOST CORPORATION 

MONTANA STATE BAKERS' CONFERENCE 

For i t s  i n d i v i d u a l  p l a n t s  s i t u a t e d  a t  Represen t ing :  
B i l l i n g s ,  G r e a t  F a l l s  and Missou la ,  
Montana . Loca l  Union 091 of G r e a t  F a l l s ,  Montana 

Local  Union 154 of ;+ l i s sou la ,  Montana 

1 Local  Union #466 of B i l l i n g s ,  Montanz 



BILLINGS SUPPLEF4ENT 
1977-1979 

1. PENSZQN: 

See E x h i b i t s  A and B a t t a c h e d  h e r e t o  and made a p a r t  h e r e o f .  

2 .  WAGES: 

A) 1) C l a s s i f i c a t i o n s :  

7/1/77 7/1/78 

Working foremen 
Mixers  
Sponge S e t t e r s  
Oven Men 
Bench Elachine/Moulders 
Donut Machine O p e r a t o r s  
Rec. C le rk /Blender  
S a n i t o r s  
Wrapping Machines 
Wrapping Machine Helper  
Hand Wrapper 
I c e r s  
T h r i f t  S t o r e  C l e r k  

Beg inners  : 

0 - 489 h o u r s  worked 
490 - 979 h o u r s  worked 
T h e r e a f t e r  

85% of c l a s s i f i c a t i o n  
95% of  c l a s s i f i c a t i o n  

100% of c l a s s i f i c a t i o n  1 
2) A p o r t i o n  of t h e  r a t e s  of pay expressed  h e r e i n  h a s  been a c c e p t e d  

by t h e  Union i n  l i e u  of a premium f o r  Sunday work. 1 
£3) T h r i f t  S t o r e  employees and bakery  p roduc t ion  workers  may n o t  perform 

each  o t h e r s '  work. I 
GREAT FALLS SUPPLEMENT 

1977-1979 

I.  PENSION: 

See E x h i b i t s  C and D a t t a c h e d  h e r e t o  and made a p a r t  h e r e o f .  

2 .  WAGES : 

A) I )  C l a s s i f i c a t i o n s :  

Working foremen 
Dough Mixers 
Oven O p e r a t o r s  
J o u r n e p c n  Bakers 
Mark 50 O p e r a t o r s  
Sa les  P e r s o n n e l  
Hand Wrappers 
Machine Wrappers 
Washers, G r e a s e r s ,  J a n i t o r s  
Misce l l aneous  Help 



Beginners :  

0 - 489 h o u r s  worked 
490 - 979 h o u r s  worked 
T h e r e a f t e r  

55% o f  c l a s s i f i c a t i o n  
954 of c l a s s i f i c a t i o n  

100% o f  c l a s s i f i c a t i o n  

2) A p o r t i o n  of t h e  r a t e s  of pay expressed h e r e i n  h a s  been a c c e p t e d  
by t h e  Union i n  l i e u  of a  premium f o r  Sunday work. 

MISSOULA SUPPLEMENT 
1977-1979 

1. P E N S I O N :  

See E x h i b i t s  E and F a t t a c h e d  h e r e t o  and made a  p a r t  h e r e o f .  

2. WAGES: 

A) C l a s s i f i c a t i o n s :  

Working foremen 
Head Baker 
Journeymen 
H e l p e r s  
R o l l  Wrappers 
J a n i t o r s  and S a n i t o r s  
Supply C l e r k  and Blender 

Beginners  : 

0 - 489 h o u r s  worked 
490 - 979 h o u r s  worked 
T h e r e a f t e r  

85% of c l a s s i f i c a t i o n  
95% of c l a s s i f i c a t i o n  

100% of  c l a s s i f i c a t i o n  

B) Any journeyman hav ing  charge  of one-half  ( 1 / 2 )  s h i f t  s h a l l  r e c e i v e  Head 
Bakers' scale. 

C) A p o r t i o n  o f  t h e  r a t e s  expressed  h e r e i n  h a s  been a c c e p t e d  by t h e  Union i n  
l i e u  of a premium f o r  Sunday work. 



BAKERY A N D  CONFECTIONERY UNION AND 
INDUSTRY INTERNATIONAL PENS1 ON FUND 

STANDARD COLLECTIVE SARGAI Nl NG CLAUSE 

I t  i s  hereby agreed to provide pension and retirement benefits as follows: 

a. The Employer hereby agrees to be bound as a party by a l l  the terms and provisions o f  
the Agreement arid Declaration o f  Trust dated September 11, 1955, as amended, establishing the 
Bakery and Confectionery Union and Industry lnternational Pension Fund (hereinafter called the 
Fund) and said Agreement i s  made part hereof by reference. 

b, Commencing with the 1st day o f  July, 1977, the Employer agrees to make payments 
to the Bakery and Confectionery Union and Industry lnternational Pension Fund for each employee 
working i n  job classifications covered b y  the said Col lect ive Bargaining Agreement as follows: 

For each da or portion thereof, for which an employee, subject to the Col lect ive 1 Bargaining greement, receives pay, the Employer shall make a contribution o f  
$2.40 to  the above-named Pension Fund, but not more than $12.00 per week for 
any one employee. 

For the purpose o f  this Article, i t  i s  understood that contributions shall be payable on behalf  o f  
employees from the first day o f  employment, whether said employees are permanent, temporary, 
or seasonal, or ful I-time or part-time employees, and regardless of  whether or not they are mem- 
bers of the Union. 

c. The payments made i n  accordance with (b) above shall be allocated as follows: 

$2.08 per (day) (k) to provide coverage for a Normal, Reduced, Early Retire- 
ment and Disabil Xy Pension (PLAN A). 

8.16 per (day) (h) to provide coverage for a Vested Deferred Pension (PLAN B). 

8.16 per (day) (b) to provide Welfare Benefits for Pensioners (PLAN W-1). 

d. I t  i s  agreed that the Pension Plan adopted by the Trustees o f  the said Pension Fund 
shall be such as w i l l  qualify for approval by the Internal Revenue Service o f  the United States 
Treasury Department, so as to enable the Employer to treat contributions to the Pension Fund 
as a deduction for income tax purposes. 

e, Notwithstanding any provision, i f  any, to the contrary contained i n  the Col lect ive 
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike 
by giving the Employer written notice o f  its intention so to do not less than forty-eight (48) hours 
in  advance if the Employer shall fa i l  to make payment o f  the contribution due to the Fund for any 
month on or before the 10th day o f  the third calendar month following the month for which such 
contribution shall be payable; provided that no such action shall be taken by the Union unless 
and unt i l  the Administrative Director o f  the Fund shall have certif ied in writing, t o  the Employer 
and to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant 
to this provision shall be terminated as soon as the Employer shall pay the delinquent contribution 
or shall make arrangements for the payment o f  i t  which meet wi th the approval o f  the Administra- 
t ive Director o f  the Fund. 4 

f. The payments so made to the Fund shall be used by  i t  to provide retirement benefits 
for el igible employees i n  accordance with the Pension Plan o f  said Fund, as determined by  the 
Trustees o f  said Fund, to be applied to the el igible employees based on the amount o f  employer 
contribution. The Employer hereby affirms that he has no arrangement providing for the corn- 
pulsory retirement o f  his employees except as specif ically set forth herein. 

g. This clause encompasses the ro le and total agreement between the Employer and the 
Union with respect to pensions or retirement. 

h. This clause i s  subject i n  a l l  respects to the provisions of the Labor-Management 
Relations Ac t  o f  1947, as amended, and to any other applicable laws. 

EDDY BAKERIES COMPANY 

By: /s/ Carl  Beavers 

BAKERY AND CONFECTIONERY WCRKERS 
INTERNATIONAL UNION OF AMERICA LCC 
UNION NO, 466 

A 

By :  /s/ Loraine Krueger, -- Secretary .- 

note: 9n/"77 Date : 10/14/77 -- 



C EXHlalT B = BILLINGS 

BAKERY AND CONFECT1 ONERY UNION AND 
INDUSTRY INTERNATIONAL PENSION FUND- 

STANDARD COLLECTIVE B4RGAI NI NG CLAUSE 

It i s  hereby agreed to provide pension and retirement benefits as follows: 

a. The Employer hereby agrees to be bound as a party by a l l  the terms and provisions of 
the Agreement and Declaration o f  Trust dated September 11, 1955, as amended, establishing the 
Bakery and Confectionery Union and Industry lnternationd( Pensioh Fund (hereinafter called the 
Fund) and said Agreement Is made part herebf by reference. 

b. Commencing wi th the I s t  day o f  January, 197'9, the Employer agrees to make payments 
to the Bakery and Confectionery Union a d  industry International Pension Fund for each employee 
working in job classifications covered by  the said Col lect ive Bargaining Agreement as follows: 

For each day or portion thereof, for which an employee, subject to the Col lect ive 
Bargaining Agreement, receives pay, the Ernployer shall make a contribution of 
$3.36 to the above-named Pension Fund, but not more than $16.80 per week for 
any one employee. 

For the purpose o f  this Article, i t  i s  understood that contributions shall be payable on behalf of 
employees from the first day o f  employment, whether said employees are permanent, temporary, 
or seasonal, or full-time or part-time employees, and regardless o f  whether or not they are mem- 
bers o f  the Union. 

, c. The payments made in accordance wi th (b) above shall be  allocated as follows: 

$2.86 per (day) (h) to  provide coverage for a Normal, Reduced, Early Retire- 
ment and Disabil i ty Pension (PLAN A). 

$ .22 per (day) (kx3.w) to provide coverage for a Vested Deferred Pension (PLAN 5). 

8.12 per (day) (hew) to provide coverage for an Age cnd Service Pension (PLAN C). 

$. 16 per (day) (k) to  provide Welfare Benefits for Pensioners (PLAN W-1). 

d. It i s  agreed that the Pension Plan adopted by  the Trustees o f  the said Pension Fund shall 
be such as w i l l  qual i fy for approval by  the Internal Revenue Service o f  the United States Treasury 
Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction 
for income tax purposes. 

e. Notwithstanding any provision, i f  any, to the contrary contained i n  the Col lect ive 
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike 
by giving the Ernployer written notice o f  its intention so to do not less than forty-eight (48) hours 
i n  advance i f  the Employer shall fa i l  to  make payment o f  the contribution due to the Fund for any 
month on or before the 10th day o f  the third calendar month following the month for which such 
contribution shall be payable; provided that no such action shall be taken by the Union unless 
and unt i l  the Administrative Director o f  the Fund shall have cert i f ied i n  writing, t o  the Employer 
and to the Union, that the Ernployer has so failed to pay such contribution. Any strike pursuant 
to this provision shall be  terminated as soon as the Employer shall pay the delinquent contribution 
or shall make arrangements for the payment o f  i t  which meet with the approval o f  the Administra- 
t ive Director of the Fund. 

f. The payments so made to the Fund shall be used by  i t  to  provide retirement benefits 
for el igible employees i n  accordance w i th  the Pension Plan o f  said Fund, as determined b y  the 
Trustees o f  said Fund, to be applied to the el igible employees based on the amount of  employer 
contribution. The Employer hereby affirms that he has no arrangement providing for the com- 
pulsory retirement o f  his employees except as specif ically set forth herein. 

g .  This clause encompcsses the sole and i t t a l  agreement between the Employer and the 
Union w ~ t h  respect to pensions o'r retirement. 

h. This clause i s  subject in a l l  respects to the provisions of the Labor-Management 
Relations Ac t  o f  1947, as amended, and to any other applicable laws. 

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL U N I O N  OF AMERlCA LCCAL 
UNION NO. 466 

By: /s/ Carl Beavers 6 y :  /s/ Loraine Krueger, Secretary 

Date: 9/7/77 Date: 10/14/77 



d EXHIBIT C - GREAT FAL 'i 
BAKERY AND CONFECTIONERY U N I Q N  AND 
INDUSTRY INTERNATIONAL PENS1 Of4 FUND 

STANDARD COLLECTIVE BARGAI Ni NG CLAUSE d 
I t  i s  hereby agreed to provide pension and retirement benefits as fcllows: 1 
a. The Employer hereby agrees to be bound as a party by a l l  the terms and provisions of 

I 
the Agreement and Deciaration of Trust dated September 11, 1955, as amended, establishing the 
Bakery and Confectionery Union and Industry international Pension Fund (hereinafter called the 
Fund) and said Agreement is made part hereof by reference. I 

b, Commencing with the 1st day o f  July, 1977, the Employer agrees to make payments 
to the Bakery and Confectionery Union and Industry International Pension Fund for each employee 
working i n  job classifications covered by the said Collective Bargaining Agreement as follows: 

1 
For each day or portion thereof, for which an employee, subject to the Collective 
Bargaining Agreement, receives pay, the Employer shall make a contribution of 
$3.00 to the above-named Pension Fund, but not more than $15.00 per week for 

I 
any one employee. I 

For the purpose o f  this Article, i t  i s  understood that contributions shall be payable on behclf of 
employees from the first day of employment, whether said employees are permanent, temporary, 
or seasonal, or full-time or part-time employees, and regardless o f  whether or not they are mem- 
bers of the Union. 

I 
c,  The payments made in  accordance with (b) above shall be allocated as follows: 

$2.6375 per (day) (hum) to provide coverage for a Normal, Reduced, Early Retire- 
ment and Disability Pension (PLAN A). 

$ .2025 per (day) (hew) to provide coverage for a Vested Deferred Pension (PLAN B). 

8.16 per (day) (kecw) to provide Welfare Benefits for Pensioners (PLAN W-1). 1 
d .  I t  i s  agreed that the Pension Plan adopted by the Trustees o f  the said Pension Fund shall 

be such as w i l l  qualify for approval by the Internal Revenue Service o f  the United States Treasury 
Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction 

I 
for income tax purposes. I 

I 
e. Notwithstanding any provision, i f  any, to the contrary contained i n  the Collective 

Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike 
by giving the Employer written notice o f  its intention so to do not less than forty-eight (48) hours 
in  advance i f  the Employer shall fail to make payment o f  the contribution due to the Fund for any 
month on or before the 10th day o f  the third calendar month f ~ l l ow ing  the month for which such 

I 
contribution shall be payable; ~ rov i ded  that no such action shall be taken by the Union unless 
and unti! the Administrative Director o f  the Fund shall have certified in writing, to the Employer 
and to the Union, that the Employer has so failed to p ~ y  such contribution. Any strike pursuant 

I 
to this provision shall be terminated as soon as the Employer shall pay the delinquent contribution 
or shall make arrangements for the payment o f  i t  which meet with the approval o f  the Administra- 
tive Director o f  the Fund. 

I 
f. The payments so made to the Fund shall be used by i t  to provide retirement benefits 

for el igible employees in accordance with the Pension Plan or said Fund, as determined by the 
Trustees o f  said Fund, to be applied to the eligible employees based on the amount o f  employer 
contribution. The Employer hereby affirms that he has no arrangement providing for the com- 
pulsory retirement o f  his employees except as specifically set forth herein. I 

g. This clause encompasses the sole and total agreement between the Employer and the 
Union with respect to pensions or retirement. I 

h, This clause i s  subject in a!l rc3pectrto the pr'ovifidns-of r.he~Labor;Ma~gement 
Relations Act  o f  1947, as amended, and to any other applicable laws. 4 
EDDY BAKERIES COMPANY BAKERY A N D  CONFECTIONERY WORKERS 

I 
I NTERNATI ONAL UNI ON OF AMERICA LOCAL 
UNION NO. 91 

BY: /s/ Carl  Beavers BY:  /IS/ Loraine Krueqer, Secretary 1 
Date : 9/7/77 Date : lO/l4/77 



BAKERY AND CONFECTIONERY UNION AND 
INDUSTRY INTERNATIONAL PENS ION FUND 

STANDARD COLLECTIVE BARGAINING CLAUSE 

It i s  hereby agreed to provide pension and retirement benefits as follows: 

a. The Employer hereby agrees to be bound as a party by a l l  the terms and provisions of the 
Agreement and Declaration of Trust dated September 11, 1955, as amended, establishing the Bakery 
and Confectionery Union and lndustry lnternational Pension Fund (hereinafter called the Fund) and 
said Agreement i s  made a part hereof by reference. 

b. Commencing with the 1st day o f  July, 1977, the Employer agrees to niake payments to 
the Bakery and Confectionery Union and industry lnternational Pension Fund for each employee 
working in job classifications covered by the said Collective Bargaining Agreement us follows: 

For each day or portion thereof, for which an employee, subject to the Collective 
Bargaining Agreement, receives pay, the Employer shall make a contribution of  $3.36 
to  the above-named Pension Fund, but not more than $16.80 per week for any one 
employee. 

For the purpose of this Article, i t  i s  understood that contributions shall be payable on behalf of em- 
ployees from the first day of employment, whether said employees are permanent, temporary, or 
seasonal, or full-time or part-time employees, and regardless of whether or not they are members of 
the Union. 

c . The payments made in  accordance with (b) above shall be allocated a follows: 
I 

$2.60 per (day) (hour) to provide coverage for a Normal, Reduced, Early Retirement 
and Disability Pension (PLAN A). 

$ .20 per (day) (hour) to provide coverage for a Vested Deferred Pension (PLAN B). 

8.40 per (day) (hour3 to provide coverage far an Age and Service Pension (PLAN C) . 

$. 16 per (day) (hwr) to provide Welfare Benefits for Pensioners (PLAN W- I ) .  

d .  It i s  agreed that the Pension Fund adopted by the Trustees of the said Pension Fund shall 
be such as w i l l  qua1 i fy for approval by the Internal Revenue Service of the United States Treasury 
Department, so as to enable the Employer to treat contributions to the Pension Fund as a deduction 
for income tax purposes. 

e .  Notwithstanding any provision, i f  any, to  the contrary contained in the Coliective 
brgaining Agreement between the Employer and the Union, the Union shall have the right to strike 
by giving the Employer written notice of its intention so to  do not less than forty-eight (48) hours 
in advance if the Employer shall fai l  to make payment of the contribution due to the Fund for any 
month on or before the 10th day of the third calendar month following the month for which such 
contribution shall be payable; provided that no such act ion shall be taken by the Union unless and 
until the Administrative Director o f  the Fund shall have certified in  writing, to the Employer and to 
the Union, that the Employer has so failed to  pay such contribution. Any strike pursuant t o  this 
provision shal l be terminated as soon as the Employer shall pay the delinquent contribution or shall 
make arrangements for the payment of i t  which meet with the approval of the Administrative Director 

t of the Fund. 

f .  The payments so made to the Fund shall be used by i t  to provide retirement benefits for 
eligible employees in accordance with the Pension Plan of said Fund, as determined by the Trustees 
of said Fund, to be applied to the eligible employees based on the amount of employer contribution. 
The Employer hereby affirms that he has no arrangement providing for the compulsory retirement of 
his employees except as specifically set forth herein. 

. This clause-enccm?a<ses the sole and totsrl agreement ketvteen the EmpIoyer ond the Union 
with respect to pensions or retirement. 

h. This clause i s  subject fn a l l  respects to the provisions of the Labor-Management Relcltions 
Act of 1947, as amended, and to any other applicable laws. 

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION OF AMERICA - LOCAL 
UNION NO. 154 

By: /s/ Carl Beavers By: /s/ Lora ine Krueger, Secretary 

Date: 9/7/77 Date: 1 0/14/77 



C EXHIBIT D - GREAT F 4 
BAKERY AND CONFECTIONERY UNION AND 
1NDUSTRY INTERNATIONAL PENS1 ON FUND 

STANDARD COLLECTIVE BARGAI NI NG C MUSE 

I t  i s  hereby agreed to provide pension and retirement benefits as follows: 

a.  The Employer hereby agrees to be bound as a party by a l l  the terms and provisions of 
the Agreement and Declaration of Trust dated September 11, 1955, as amended, establishing the 
Bakery and Confectionery Union and lndustry lnternational Pension Fund (hereinafter called the 
Fund) and said Agreement i s  made part hereof by reference. 

I 
1 

b. Commencing with the 1st day of January, 1979, the Employer agrees to make payments I 
to the Bakery and Confectionery Union and Industry lndustry International Pension Fund for each 
employee working i n  job classifications covered by  the said Collective Bargaining Agreement as 
follows: 1 

For each da or portion thereof, for which an employee, subject to  the Coilective 1 Bargaining greement, receives pay, the Employer shall make a contribution o f  
$3.92 to the above-named Pension Fund, but not more than $19.60 per week for 
any one employee. 

1 
1 

For the purpose o f  this Article, i t  i s  understood that contributions shali be payable on behalf o f  I 
employees from the first day of employment, whether said employees are permanent, temporary, 
or seasonal, or full-time or part-time employees, and regardless o f  whether or not they are mem- 
bers o f  the Union. 

c .  The payments made i n  accordance with (b) above shall be allocated as follows: (0 
$3.38 per (day) (b) to provide coverage for a Normal, Reduced, Early Retire- 

I 
ment and Disability Pension (P LAN A). I 
s.26 per (day) (h) to provide coverage for a Vested Deferred Pension (PLAN B). I 

9.12 per (day) (hew) to provide coverage for an Age and Service Pension (PLAN C). 1 
8.16 per (day) (h) to provide Welfare Benefits for Pensioners (PLAN W-1). 

d .  I t  i s  agreed that the Pension Plan ad~p ted  by  the Trustees o f  the said Pension Fund shall 
be such as wi l l  qualify for approval by the Internal Revenue Service of the United States Treasury 
Deportment, so as to enable the Employer to treat contributions to the Pension Fund as a deduction 

I 
for income tax purposes. I 

e. Notwithstanding any provision, i f  any, to the contrary contained i n  the Collective 
Bargaining Agreement between the Employer and the Union, the Union shall have the right to strike 
by giving the Employer written notice of its intention so to do not less than forty-eight (48) hours 
in advance i f  the Employer shall fail to make payment o f  the contribution due to the Fund for any 

I 
month on or before the 10th day of the third calender month following the month for which such 
contribution shall be payable; provided that no such action h a l l  be taken by the Union unless and 
unti l  the Administrative Director of the Fund shall have certif ied i n  writing, to the Employer and 

1 
to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant to 
this provision shall be terminated as soon as the Employer shall pay the delinquent contribution 
or shall make arrangements for the payment o f  i t  which meet with the approval of the Adrninistra- 

-.. 
t ive Director o f  the Fund. 

I 

f. The payments so made to the Fund shall be used by i t  to provide retirement benefits I 
for eligible employees in accordance with the Pension Plan o f  said Fund, as determined by the 
Trustees o f  said Fund, to be applied to the eligible employees based on the amount o f  employer 
contribution. The Employer hereby affirms thoi he has no arrangement providing for the com- 
pulsory retirement o f  his employees except as specifically set forth herein. 

- - 

I 
I , . - -. 

9.:. This clouse erlcompasses the sole and total agreement between the Employer end the 
Union with respect to pensions or retirement. 1 

h.  This clause i s  subject i n  a l l  respects to the provisions of the Labor-Management 
Relations Act  o f  1947, as amended, and to any other applicable laws. 

ECDY BAKERIES COMPANY BAKERY AND CONFECTIONERY 'NCRKERS 
INTERNATIONAL UNlCN CF AMERfCA LCCA 
U N I O N  NO. 91 

BY: /s/ Carl Beavers B y :  /s/ Loraine Krueger, Secretary I 
Date: Q /7 /77 Date: 1 0,/14/77 



BAKERY AND CONFECTIONERY U N I O N  AND 
INDUSTRY INTERNATIONAL PENSION FUND 

EXHiBiT F - MISSOULA 

i t  i s  hereby agreed to provide pension and retiretnent benefits os follows: 

a. The Employer hereby agrees to be bound as a party by a l l  the terms and provisions of 
the Agreement and Declaration o f  Trust dated September 11, 1955, as amended, establishing the 
Bakery and Confectionery Union and Industry International Pension Fund (hereinafter called the 
Fund) and said Agreement i s  made part hereof by reference, 

b. Commencing with the 1st day of  January, 1979, the Employer agrees to make payments 
to the Bakery and Confectionery Union and Industry International Pension Fund for each employee 
working i n  job classifications covered by the soid Collective Bargaining Agreement as follows: 

For each da or portion thereof, for which an employee, subject to the Collective 
Bargaining X greement, receives pay, the Employer shall make a contribution o f  
$4.32 to the above-named Pension Fund, but not more than $21.60 per week for 
any one employee, 

For the purpose of  this Article, i t  i s  understood that contributions shall be payable on behalf of  
employees from the first day o f  employment, whether said employees are permanent, temporary, 
or seasonal, or full-time or part-time employees, and regardless o f  whether or not they are mem- 
bers o f  the Union. 

c. The payments made in accordance with (b) above shall be allocated as follows: 

$3.38 per (day) (how) to provide coverage for a Normal, Reduced, Early Retire- 
ment and Disability Pension (PLAN A). 

8.26 per (day) (k) to provide coverage for a Vested Deferred Pension (PLAN 8). 

8.52 per (day) (h) to provide coverage for an Age and Service Pension (PLAN C). 

8.16 per (day) (k) to provide Welfare Benefits for Pensioners (PLAN W-I) .  

d. It i s  agreed that the Pension Plan adopted b y  the Trustees of  the said Pension Fund 
shall be such as w i l l  qualify for approval by  the Internal Revenue Service o f  the United States 
Treasury Deportment, so as to enable the Employer to treat contributions to the Pension Fund as 
a deduction for income tax purposes. 

e.  Notwithstanding any provision, i f  any, to the contrary contained i n  the Collective 
Bargaining Agreement between the Employer and the Union, the Union shalt have the right to strike 
by giving the Employer written notice of  its intention so to do not less than forty-eight (48) hours 
i n  advance i f  the Employer shall fai l  to make payment o f  the contribution due to the Fund for any 
month on or before the 10th day o f  the third calendar month following the month for which such 
contributions shall be payable; provided that no such action shall be taken by the Union unless 
and unti l  the Administrative Director of the Fund shall have certified i n  writing, to the Employer 
and to the Union, that the Employer has so failed to pay such contribution. Any strike pursuant 
to this provision shall be terminated as soon as the Em loyer shall pay the delinquent contribution 

t ive Director o f  the Fund. 
r or shall make arrangements for the payment of  i t  whic meet with the approval of the Administra- 

f. The payments so made to the Fund shall be used by it to provide retirement benefits 
for eligible employees in  accordance with the Pension Plan o f  said Fund, as determined by the 
Trustees of  said Fund, to be applied to the eligible employees based on the amount of  employer 
contribution. The Employer hereby affirms that he has no arrangement providing for the corn- 
pulsory retirement o f  his employees except as speci ficol l y set forth herein. 

g. This clause encompasses the sole and total agreement between the Employer and the 
Union wi:lh revect  to psrlsicrns ar ref:'Irernent. P- k ~ ' - I  1 

h. This clause i s  subject i n  all respects to the provisions o f  the Labor-Management 
Relations Act  o f  1947, as amended, and to any other -applicable laws. 

EDDY BAKERIES COMPANY BAKERY AND CONFECTIONERY WORKERS 
l NTERNATI ONAL UNION OF AMER~CA.LOCAL 
UNION NO. 154 

By: /s/ Carl bavers By: /s/ Loraine Krueger, Secretory 

Dote: 9/7/77 Date: 10/14/77 




