
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

February 5, 1979 

The twenty-sixth meeting of the Senate Judiciary Committee 
was called to order by Senator Everett R. Lensink, Chairman, 
on the above date in room 331 of the capitol building at 9:35 
a.m. 

ROLL CALL: 

All members were present. 

CONSIDERATION OF SENATE BILL 207: 

Senator Hafferman, from district 11, Lincoln County, gave 
an explanation of this bill, which is an act to adopt the 
uniform recognition of acknowledgments act and to conform other 
statutory provisions thereto. He stated that he was a notary 
public and he said that this changes the law a great deal 
and amends and repeals certain sections. He said that this 
bill does give authority to people overseas to notarize deeds. 

There were no further proponents and no opponents. 

There were a few questions from the committee and the 
hearing on this bill was closed. 

CONSIDERATION OF SENATE BILL 278: 

Senator Thomas gave an explanation of this bill which is 
an act to generally provide for the use of interpreters for 
the deaf in certain administrative or judicial proceedings. He 
stated that this legislation has been worked on for two y e a r s  
and he said that the policy statement of this bill was on page 
1, lines 9 through 15. He introduced Floyd McDonell, t h e  
superintendent for the School for the Deaf and Blind. 

Mr. McDOnell stated that t h e y  have s tud ied  several b i l l s  
around the united States i n  connection with this matter and 
this bill represents model legislation that has  been 
in &!mt sixteen states. 

M r s .  Van Tegkem from the Montana School for the Deaf and 
the ~ l i n d  stated that she was very pleased to be treated like 
a first-class citizen with an equal voice and she said that 
if a deaf person has to write down everything that this kills 
the enthusiasm of those who have to deal with the deaf. She 
said that an interpreter insured an equal voice. 

Mr. Jim Pederson, representing the Vocational Rehabilitation 
Council, stated that it has been a problem for many to get 
interpreters for deaf adults and that this bill will strengthen 
that. 
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Hal Millior, a parent of a deaf fourteen-year-old and also 
representing the Montana school for the Deaf and Blind, stated 
that he would support some changes, that there is a problem on 
page 2 on lines 10 and 11 wherein it defines a qualified inter- 
preter: and he stated that there is now an agency that 
determines the qualifications and that the department of social 
and rehabilitation services would maintain a list of qualified 
interpreters and if one could notbe found, they could be given 
the authority to find interpreters. 

I He also said that when a deaf person takes a driver's test, 
they will usually not allow an interpreter to come along, and 
they would like to make sure that this includes all these people 1 with the word "agency". 

Jack Olson, representing Montana State University - speech 
' department - stated that he was an audiologist and he wondered 
if the referral agency should be someone other than the depart- 
ment of social and rehabilitation services and that probably they 
would not want to take this on. He stated that the Montana 
Services for the Deaf has a list of members and probably they I 
should be the agency to coordinate this state-wide service. 

1 
He also commented on section 9, compensation for an 

and said that he felt that SRS should set up the fee 
and that there should be specific guidelines for these fees as 
they are concerned that the fees may be too low and it would 

that it should be necessary to follow a fee schedule. 
He was concerned that in a legal situation where there is a 
Jury that a Person who has been brought in to interpret should 
have some legal training, that it must be someone who has had 
expertise, and Re stated that it is no cup of tea for a legal 
interpreter to go through what they have to go through. He 

t h a t  there  were only five specific places in the United 
States where you can get this kind of training- He also f e l t  

that if a 
cannot be found, they should go Out state 

Enmeone in who is qualified. 

Bob Donaldson, director of the department of social and 
rehabilitation services, the vocational rehabilitation program 
stated that they were in favor of the bill and they certainly 
would not set up another registery for certifying interpreters 
and it was the same with the fee schedule. He stated that it 

is a reasonable bill and we can get together with them and 
set up some rules under which to operate without adding any new 
staff or costs to the state of Montana. 

There were no further proponents and no opponents. 

Senator Towe said that he understands that this is more 
than just legal proceedings or proceedings of a quasi-legal 
nature and where the word "proceedings' is used that this would 
not include driver license situations and others. 
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M r .  McDonnell s t a t e d  t h a t  he  t h o u g h t  i t  was t h e  i n t e n t  
o f  t h e  p r o v i s i o n  t o  i n c l u d e  t h i n g s  l i k e  t h a t  - f o r  example. 
condemnation p r o c e e d i n g s ,  zoning changes ,  e tc .  

S e n a t o r  Towe s t a t e d  t h a t  t h e y  would c o v e r  most o f  t h e s e  
w i t h  t h e  word, ' p roceed ings"  b u t  you a r e  n o t  go ing  t o  p i c k  
up d r i v e r s  l i c e n s e s  and i f  you want t o  i n c l u d e  t h o s e .  you 
must  have  some o t h e r  language.  

S e n a t o r  Towe a l s o  q u e s t i o n e d  i f  t h e r e  were any o t h e r  
s i t u a t i o n s  o t h e r  t h a n  a d r i v e r ' s  l i c e n s e  and M s .  Van Tegkem 
s t a t e d  t h e r e  a r e  o t h e r  c a s e s  i n  many o t h e r  s t a t e s  and some d a y  i t  
may come h e r e  - s u c h  a s  b e a u t i c i a n  l i c e n s e s ,  r e a l  e s t a t e  
l i c e n s e s ,  e t c ,  

S e n a t o r  Turnage s u g g e s t e d  t h a t  maybe a b e t t e r  c h o i c e  o f  
words would be a p p l i c a b l e .  

S e n a t o r  Towe wondered i f  t h e  whole m a t t e r  o f  i n t e r p r e -  
ters  t h r o u g h  v i s u a l  means i s  t h a t  a d e q u a t e  i n  t h e  r e a l  
s e r i o u s  t r i a l  - can  most d e a f  p e o p l e  f u l l y  u n d e r s t a n d  t h e  
p r o c e e d i n g s  a g a i n s t  them by wa tch ing  t h e  s i g n  l anguage .  

M r .  McDonnell s a i d  y e s ,  t h a t  two o r  t h r e e  y e a r s  ago,  
two d e a f  p e o p l e  g o t  i n  t r o u b l e  i n  Missou la ,  t h e y  were charged  
w i t h  k idnapp ing  and a t t e m p t e d  homicide ,  t h e  c o u r t  a s k e d  him 
t o  come i n  and he h e l p e d  w i t h  t h e  c o n v e r s a t i o n  w i t h  t h e  
a t t o r n e y s ,  t h e  d i s t r i c t  a t t o r n e y ,  and w i t h  t h e  judge  and t h i s  
was a  j u r y  t r i a l .  H e  s t a t e d  t h a t  i f  t h o s e  two d e a f  p e o p l e  had 
n o t  had a n  i n t e r p r e t e r ,  it would have  been a  mockery o f  
j u s t i c e  b e c a u s e  t h e r e  i s  no way f o r  them t o  know what t h e  
a t t o r n e y s  were t a l k i n g  a b o u t ,  t h e  q u e s t i o n s ,  e tc .  and he  f e l t  
it was a  m a t t e r  o f  n e c e s s i t y .  H e  s t a t e d  t h a t  h i s  p o s i t i o n  of 
b e i n g  a n  i n t e r p r e t e r  was o n l y  o f f i c i a l  a f t e r  t h e  judge was 
s a t i s f i e d  t h a t  he was q u a l i f i e d  and a c c e p t a b l e  t o  t h e  dea f  
p e o p l e  t h e m s e l v e s  s o  t h e y  had a n  o p p o r t u n i t y  t o  make a  d e c i s i o n  
on h i s  s k i l l s  o r  l a c k  o f  s k i l l s  and t h a t  t h e  judge made s u r e  
o f  t h a t .  

S e n a t o r  VanValkenburg s t a t e d  t h a t  t h e i r  f i r m  was i n v o l v e d  
i n  t h e  r e p r e s e n t a t i o n  of t h o s e  p e o p l e  and h e  f e l t  t h a t  t h e y  
were a d e q u a t e l y  r e p r e s e n t e d .  H e  s a i d  t h a t  he  t h i n k s  t h a t  it 
is  t h e  a t t o r n e y ' s  p r imary  r e s p o n s i b i l i t y  t o  see t h a t  it i s  b e i n g  
doneand h e  d i d  n o t  t h i n k  t h a t  t h e  l e g i s l a t u r e  can  g u a r a n t e e  
t h a t  t h i s  w i l l  be  done.  H e  s a i d  t h e  a t t o r n e y  must u n d e r s t a n d  
t h a t  t h e  c l i e n t  i s  u n d e r s t a n d i n g  t h e  p r o c e e d i n g s ;  and he  s a i d  t h a t  
b e f o r e  t h e  i n t e r p r e t e r  came i n t o  t h e  p i c t u r e ,  he  communicated w i t h  
them by w r i t i n g  and t h a t  h i s  was a  v e r y  d i f f i c u l t  s i t u a t i o n .  
H e  s t a t e d  t h a t  dea f  i n d i v i d u a l s  do  n o t  have a v e r y  good w r i t i n g  
s k i l l  b u t  t h e y  do have  good communication s k i l l s  by s i g n  
l a n g u a g e .  



Minutes  - E'ebruary 5 
S e n a t e  J u d i c i a r y  Committee 
Page Four 

S e n a t o r  Lens ink asked  i f  t h e y  c o u l d  work o u t  any  amend- 
emnts t h e y  might  l i k e  t h e  committee t o  c o n s i d e r .  

S e n a t o r  Turnage q u e s t i o n e d  D r .  Olson a b o u t  t h e  r e g i s t r y  
of  q u a l i f i e d  i n t e r p r e t e r s  and D r .  Olson e x p l a i n e d  t h i s .  I 

There  b e i n g  no f u r t h e r  q u e s t i o n s ,  t h e  h e a r i n g  on t h i s  b i l l  
was c l o s e d .  I 
CONSIDERATION OF SENATE BILL 219: 

S e n a t o r  Turnage s t a t e d  t h a t  t h i s  b i l l  was a n  a l t e r n a t i v e  
t o  S e n a t e  B i l l  202. T h i s  b i l l  i s  a n  a c t  t o  c r e a t e  a  new j u d i c i a l  
d i s t r i c t  by s p l i t t i n g  t h e  f o u r t h  d i s t r i c t  i n t o  two d i s t r i c t s  
c o n s i s t i n g  o f  M i n e r a l ,  S a n d e r s ,  and Lake Count ies  and Missou la  
and R a v a l l i  C o u n t i e s  r e s p e c t i v e l y .  He s a i d  t h a t  i f  w e  approve  
t h e  o t h e r  b i l l  t h a n  t h i s  b i l l  s h o u l d  n o t  be f u r t h e r  c o n s i d e r e d .  
H e  s a i d  t h a t  a  r e s o l u t i o n  w i l l  be i n t r o d u c e d  t o  s t u d y  a l l  t h e  
d i s t r i c t s  i n  t h e  s t a t e  and t h i s  m a t t e r  c o u l d  be hand led  i n  t h a t  
a r e a .  H e  s a i d  t h a t  he  would n o t  s u g g e s t  t h a t  we d o  a n y t h i n g  w i t h  
t h i s  b i l l  a t  t h i s  t i m e  u n t i l  w e  a c t  on t h e  o t h e r  b i l l .  

Margare t  Davis ,  r e p r e s e n t i n g  t h e  League of  Women V o t e r s  
s a i d  t h a t  s h e  c o n c u r r e d  i n  S e n a t o r  T u r n a g e ' s  r emarks .  

There  were no f u r t h e r  p roponen t s  and no opponen t s .  

There  k i n g  no q u e s t i o n s ,  t h e  h e a r i n g  on t h i s  b i l l  was 
c l o s e d .  

CONSIDERATION OF SENATE RILL 296: 

S e n a t o r  VanValkenburg gave  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  
which would s p e c i f i c a l l y  i n c l u d e  t r i b a l  judges  on t h e  l i s t  o f  
o f f i c i a l s  a u t h o r i z e d  t o  so lemnize  m a r r i a g e .  I 

Mere Lucas ,  r e p r e s e n t i n g  DCA o f  I n d i a n  A f f a i r s ,  gave  a  
s t a t e m e n t  i n  s u p p o r t  of  t h i s  b i l l .  I 

There  were no f u r t h e r  p roponen t s  and no o p p o n e n t s .  I 
S e n a t o r  Olson q u e s t i o n e d  a s  t o  what t h e  q u a l i f i c a t i o n s  

I 

w e r e  f o r  a  t r i b a l  judge  and M r .  Lucas r e p l i e d  t h a t  t h e y  must 
be  w e l l - r e s p e c t e d  w i t h i n  t h e  I n d i a n  cormuni ty .  S e n a t o r  
VanValkenburg s t a t e d  t h a t  t h e  t r i b a l  c o u n c i l  u s u a l l y  p i c k s  t h e  
t r i b a l  judge  and he  d o e s  r e c e i v e  some t r a i n i n g .  

I 
S e n a t o r  O'Hara asked  what o t h e r  t h i n g s  do t h e y  h a n d l e .  

M r .  Lucas s t a t e d  each  t r i b e  h a s  t h e i r  own law and own codes .  Tht -  
h a n d l e  misdemeanor c a s e s  b u t  f e l o n y  c a s e s  a r e  hand led  by t h e  
f e d e r a l  c o u r t s .  

d 
I 
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S e n a t o r  Brown a s k e d  a b o u t  how t h e  r e c o r d  k e e p i n g  would t i e  
i n  w i t h  t h e  r e c o r d  keep ing  o f  t h e  Board of  H e a l t h  and s t a t e d  t h a t  
w i t h o u t  t h i s  i n f o r m a t i o n  t h e r e  would b e  a  gap ing  h o l e  i n  t h e  
a u t h e n t i c i t y  o f  v i t a l  s t a t i s t i c s .  M r .  Lucas s a i d  t h a t  t h e  
B l a c k f o o t  t r i b e  had t h i s  problem and t h e y  came r i g h t  t o  Helena 
t o  s o l v e  it. S e n a t o r  Brown asked  i f  t h e y  would f a v o r  
s h i p p i n g  t h e s e  s t a t i s t i c s  r i g h t  t o  Helena and n o t  g o i n g  t h r o u g h  
t h e  d i s t r i c t  judge .  

S e n a t o r  Turnage  q u e s t i o n e d  whether  t h e y  d o  n o t  s t i l l  h a v e  
t o  g e t  t h e i r  l i c e n s e s  from t h e  d i s t r i c t  c o u r t  and w i t h  a y e s  
answer ,  h e  s t a t e d  t h a t  t h e r e  s h o u l d n ' t  b e  t h a t  much o f  a  problem. 

S e n a t o r  Brown s u g g e s t e d  t h a t  b e f o r e  w e  t a k e  a c t i o n  on 
t h i s  b i l l ,  t h a t  V a l e n c i a  Lane, t h e  r e s e a r c h e r ,  c a l l  t h e  r e c o r d s  
and s t a t i s t i c s  d e p a r t m e n t  and see what problems might  o c c u r  
and i f  t h e y  have  o b j e c t i o n s .  

The h e a r i n g  on t h i s  b i l l  was c l o s e d .  

DISPOSITION OF SENATE BILL 202 :  

T h i s  i s  a b i l l  which would p r o v i d e  f o r  a  f o u r t h  d i s t r i c t  
c o u r t  judge  i n  t h e  f o u r t h  j u d i c i a l  d i s t r i c t .  S e n a t o r  VanValken- 
burg  moved t h a t  s e c t i o n  2 be d e l e t e d  on l i n e s  20 t o  2 3 ,  page 1. 
The mot ion  c a r r i e d  unanimously.  

S e n a t o r  Turnage n o t e d  t h a t  t h e r e  was no p r o h i b i t i v e  
l anguage  s a y i n g  t h a t  t h e y  must l i v e  i n  Missou la ,  and S e n a t o r  
VanValkenburg s t a t e d  t h a t  t h e y  c a n  l i v e  i n  any c o u n t y  s e a t .  

S e n a t o r  Healy q u e s t i o n e d  i f  t h i s  would t a k e  e f f e c t  immedia te ly  
i n  e l e m i n a t i n g  s e c t i o n  2 .  S e n a t o r  VanValkenburg s t a t e d  t h a t  it 
would be  i n  e f f e c t  on J u l y  1, and t h e y  would have  t h i r t y  d a y s  i n  
which t o  a p p o i n t  a  judge  and t h e  governor  h a s  t h i r t y  d a y s  
and t h e  judge  c o u l d  b e  t h e r e  by t h e  f i r s t  o f  September.  

S e n a t o r  VanValkenburg moved t h a t  t h e  b i l l  do p a s s  a s  
amended. The mot ion  c a r r i e d  u n a n i c o u l s y .  

DISPOSITION OF SENATE EILL 219:  

S e n a t o r  Turnage moved t h a t  S e n a t e  B i l l  219 be t a b l e d .  The 
mot ion  c a r r i e d  unanimously.  

DISPOSITION OF SENATE BILL 215: 

T h i s  i s  a n  a c t  t o  p u n i s h  t h e  commission of  a n  a s s u a l t  upon 
a  y o u t h  less t h a n  1 2  y e a r s  o l d  by a n  a d u l t  by impr isonment  i n  
t h e  s t a t e  p r i s o n  f o r  a  t e r m  n o t  t o  exceed f i v e  years: 

S e n a t o r  Turnage s a i d  t h a t  t h i s  i s  making a f e l o n y  o u t  o f  
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what  used  t o  be  a  t h i r d  d e g r e e  a s s a u l t  and t h a t  t h e r e  i s  some 
l a n g u a g e  i n  t h i s  of a  s i m p l e  a s s a u l t  t h a t  s h o u l d  n o t  a p p l y .  

I 
S e n a t o r  Brown moved t o  amend t h e  b i l l  on page  2 ,  l i n e  6 ,  

a f t e r  " c o n v i c t i o n "  i n s e r t  "under  s u b s e c t i o n  (1) ( a )  o f  t h i s  
s e c t i o n .  The mot ion  c a r r i e d  unanimously.  

I 
I 

S e n a t o r  Turnage moved t h a t  t h e  b i l l d o p a s s  a s  amended. 
The mot ion  c a r r i e d  unanimously.  

I 

DISPOSITION OF SENATE BILL 274: I 
V a l e n c i a  Lane,  r e s e a r c h e r  f o r  t h e  commit tee ,  s t a t e d  t h a t  

s h e  t a l k e d  t o  Dave Woodgerd i n  t h e  S t a t e  Lands and h e  g a v e  h e r  
some i n f o r m a t i o n  o n  n a v i g a b l e  s t r e a m s  and r i v e r s .  I 

S e n a t o r  Turnage s t a t e d  t h a t  he thcuqht  S e n a t o r  T h i e s s e n ' s  
c o n c e r n  i s  a l r e a d y  t a k e n  c a r e  of  i f  i n  s t a t e  law. H e  s a i d  
t h a t  it seems t o  him t h a t  i f  you g a i n  l a n d  by a c c r e t i o n ,  you g a i n  

I 
a l l  of  it - n o t  j u s t  s u r f a c e  r i g h t s .  H e  s a i d  t h a t  i t  had n o t  
been t e s t e d  and he  d i d  n o t  t h i n k  anyone h a s  d r i l l e d  on it. I 

S e n a t o r  Brown moved t h a t  t h i s  b i l l  do n o t  p a s s .  The mot ion  
c a r r i e d  unanimously.  

S e n a t o r  Lens ink s t a t e d  t h a t  t h e  committee w i l l  meet a f t e r  
s e s s i o n  and w i l l  a l s o  meet on Thursdays  a f t e r  t h e  s e s s i o n .  I 

There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  a d j o u r n e d  
a t  10:43 a.m. I 

I 
T Chairman - 

S e n a t e  J u d i c i a r y  Committee I 
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B i l l s  t o  b e  Heard by S e n a t e  J u d i c i a r y  Comrnl t t e e  
On Monday, F e b r u a r y  5 ,  1979 

S B , 2 1 9  (Turnage )  

P r o p o s e d  b i l l :  would c r e a t e  a new j u d i c i a l  d i s t r i c t  
by s p l i t t i n g  t h e  4 t h  d i s t r i c t .  The 4 t h  d i s t r i c t  
would t h e n  c o n s i s t  o f  M i s s o u l a  and  R a v a l l ;  C o u n t i e s .  
The new 2 0 t h  d i s t r i c t  would c o n s i s t  o f  M i n e r a l ,  L a k e ,  
and  S a n d e r s  c o u n t i e s .  

(Thomas, D u s s a u l t )  

C u r r e n t  l aw:  3-1-316 r e q u i r e s  t h e  a p p o i n t m e n t  by t h e  
c o u r t  o f  a n  i n t e r p r e t e r  f o r  a d e a f  p e r s o n  who i s  a 
p a r t y  t o  any  l e g a l  p r o c e e d i n g .  

P roposed  b i l l :  p r o v i d e s  f o r  a  more s p e c i f i c  a n d  d e t a i l e d  
h a n d l i n g  o f  t h i s  s i t u a t i o n ;  r e q u i r e s  t h e  a p p o i n t m e n t  
o f  a n  i n t e r p r e t e r  i n  a d m i n i s t r a t i v e  as  w e l l  a s  
j u d i c i a l  p r o c e e d i n g s  and r e p e a l s  3-1-316, 

S e c t i o n  1. P o l i c y  
S e c t i o n  2 .  D e f i n i t i o n s .  
S e c t i o n  3. S p e c i f i e s  t h e  s i t u a t i o n s  i n  which  a n  i n t e r p r e t e r  

mus t  be a p p o i n t e d  - i n  any p r o c e e d i n g s  (1) b e f o r e  
a c o u r t  o r  g r a n d  j u r y  ( 2 )  b e f o r e  a g o v e r n m e n t a l  
a g e n c y ,  and  ( 3 )  i n  which  t h e  d e a f  p e r s o n  may f a c e  
c o n f i n e m e n t  o r  c r i m i n a l  s a n c t i o n ;  and ( 3 )  p r o v i d e s  
t h a t  a  d e a f  p e r s o n  who i s  a r r e s t e d  must  be a l l o w e d  
a n  i n t e r p r e t e r  a s  soon  a s  p o s s i b l e  b e f o r e  i n t e r r o g a t i o n  
o r  t a k i n g  o f  a s t a t e m e n t  and  p r o v i d e s  t h a t  a s t a t e m e n t  
of  a deaf p e r s o n  c a n  n o t  be u s e d  a g a i n s t  t h e  deaf 
p e r s o n  u n l e s s  t h e  s t a t e m e n t  was made knowing ly ,  
v o l u n t a r i l y ,  and  i n t e l l i g e n t l y  o r  i n  t h e  case of a 
w a i v e r ,  t h e  c o u r t  makes a s p e c i a l  f i n d i n g  t h a t  t h e  
s t a t e m e n t  w a s  made knowing ly ,  v o l u n t a r i l y ,  and 
i n t e l l i g e n t l y .  

S e c t i o n  4 .  B e f o r e  a p p o i n t m e n t ,  it m u s t  b e  d e t e r m i n e d  
t h a t  t h e r e  c a n  be a c c u r a t e  communica t ion  be tween  
t h e  d e a f  p e r s o n  and  t h e  i n t e r p r e t e r .  

S e c t i o n  5. A n  i n t e r m e d i a r y  i n t e r p r e t e r  c a n  be  used i f  
t h e  q u a l i f i e d  i n t e r p r e t e r  c a n  n o t  a d e q u a t e l y  communi- 
c a t e  w i t h  t h e  d e a f  p e r s o n .  

S e c t i o n  6 .  P r o c e e d i n g s  c a n  n o t  b e g i n  u n t i l  t h e  i n t e r p r e t e r  
is  i n  f u l l  v i e w  o f  t h e  d e a f  p e r s o n .  

S e c t i o n  7 .  C o o r d i n a t i o n  o f  i n t e r p r e t e r  r e q u e s t s  - t h e  
d e p a r t m e n t  o f  s o c i a l  and r e h z b i l i t a t i o n  s e r v i c e  s h a l l  
f u r n i s h  a q u a l i f i e d  i n t e r p r e t e r ;  t h e  Montana  Assoc. 
o f  t h e  Deaf may a s s i s t  t h e  d e p a r t m e n t  i n  d e v e l o p i n g  
s t a n d a r d s  f o r  c e r t i f i c a t i o n  of i n t e r p r e t e r s  and p r e -  
p a r i n g  l i s t s  of q u a l i f i e d  and a v a i l a b l e  i n t e r p r e t e r s .  
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#' 

S e c t i o n  8 .  I n t e r p r e t e r s  s h a l l  t a k e  a n  o a t h .  
S e c t i o n  9 .  I n t e r p r e t e r s  a r e  e n t i t l e d  t o  a  r e a s o n a b l e  I I 
fee p l u s  a c t u a l  e x p e n s e s  f o r  t r a v e l  a n d  t r a n s p o r t a t i o n .  
I f  a p p o i n t e d  by a  c o u r t ,  t h e  f e e  w i l l  come from t h e  
c o u n t y  g e n e r a l  f u n d ;  o t h e r w i s e ,  it i s  t o  be p a i d  o u t  I 
o f  f u n d s  a v a i l a b l e  t o  t h e  a p p o i n t i n g  o f f i c i a l .  
S e c t i o n  1 0 .  The d e a f  p e r s o n  c a n  r e q u e s t  a  w a i v e r  o f  t h e  

I r i g h t  t o  a n  i n t e r p r e t e r ,  s u b j e c t  t o  a p p r o v a l  o f  h i s  
c o u n s e l ,  i f  h e  h a s  o n e ,  and  t h e  a p p o i n t i n g  a u t h o r i t y ,  I 
S e c t i o n  11. Communication be tween  t h e  d e a f  p e r s o n  and  
h i s  i n t e r p r e t e r  i s  c o n f i d e n t i a l .  I 
S e c t i o n  1 2 .  S e v e r a b i l i t y .  I 
S e c t i o n  13 .  R e p e a l s  3-1-316 
S e c t i o n  1 4 .  E f f e c t i v e  on p a s s a g e  and  a p p r o v a l .  I 
(Van V a l k e n b u r g )  

I 

S e c t i o n  1. amend 40-1-301. 

P roposed  b i l l :  s p e c i f i c a l l y  i n c l u d e s  t r i b a l  j u d g e s  
on  t h e  l i s t  of o f f i c i a l s  a u t h o r i z e d  t o  s o l e m n i z e  I 
m a r r i a g e .  I 

An a c t  t o  a d o p t  t h e  u n i f o r m  r e c o g n i t i o n  o f  acknowledgments  
a c t  which  c o n c e r n s  t h e  r e c o g n i t i o n  i n  t h e  e n a c t i n g  s t a t e  
o f  acknowledgments  and  o t h e r  n o t a r i a l  ac ts  >pe r fo rmed  else- 1 

I 
where  f o r  u s e  i n  t h e  e n a c t i n g  s t a t e .  I t  d e s c r i b e s  i n  g e n e r a l  
t e r m i n o l o g y  t h e  p e r s o n s  whose n o t a r i a l  a c t  w i l l  b e  r e c o g n i z e d  
i n  t h e  e n a c t i n g  s t a t e  s o  t h a t  new d e s i g n a t i o n s  of o f f i c e r s  1 

w i l l  n o t  r e q u i r e  a d d i t i o n a l  amendments; l i s t s  o f f i c e r s  whose 
p e r f o r m a n c e  o f  n o t a r i a l  a c t s  w i l l  b e  r e c o g n i z e d  i n  t h i s  s t a t e ;  
p r e s c r i b e s  where  a u t h e n t i c a t i o n  o f  t h e  power o f  t h e  o f f i c e r  I 
i s  n e c e s s a r y  f o r  r e c o g n i t i o n  o f  acknowledgments ;  s t a t e s  w h a t  I 
t h e  p e r f o r m i n g  n o t a r i a l  a c t  s h a l l  c e r t i f y ;  s t a t e s  w h a t  cer t i -  
f i c a t e s  by o f f i c e r  t a k i n g  acknowledgment  w i l l  b e  r e c o g n i z e d .  
I t  a l s o  p r e s c r i b e s  a  s h o r t  form o f  acknowledgment  wh ich  w i l l  

1 
I 

b e  r e c o g n i z e d  i f  u s e d ,  b u t  d o e s  n o t  p r o h i b i t  u s e  o f  o t h e r  
fo rms .  I 

I 
A l l  t h e  Ac t  d o e s  i s  p r o v i d e  t h a t  whenever  t h e  l a w s  o f  t h e  
e n a c t i n g  s t a t e  r e q u i r e  a n  a c t  o f  acknowledgment  t o  b e  p e r -  
formed and whenever  t h e y  a u t h o r i z e  a  n o t a r y  p u S 1 i c  o f  e n a c t i n g  

' 
s t a t e  t o  p e r f o r m  t h e  a c t ,  t h e n  t h e  o f f i c e r s  d e s i g n a t e d  i n  I 

t h e  p r o p o s e d  a c t  may pe r fo rm t h e  a c t  and  i t  i s  t o  be  r e c o g n i z e d  
i n  t h e  e n a c t i n g  s t a t e .  I 

The b i l l  conforms  o t h e r  s t a t u t o r y  p r o v i s i o n s  t o  t h e  A c t  
and  r e p e a l s  1-5-103 d e a l i n g  w i t h  p r o o f s  and  acknowledgments  
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t a k e n  o u t s i d e  t h e  U n i t e d  S t a t e s  (which  i s  d e a l t  w i t h  in 
t h e  A c t . )  a n d  r e p e a l s  1-5-501 t h r o u g h  1-5-507 d e a l i n g  
w i t h  c o m m i s s i o n e r s  o f  Deeds.  (Summary f rom n o t e s  of  
Commission which  a d o p t e d  t h e  u n i f o r m  a c t )  

Note :  1-5-407 d e a l i n g  w i t h  c e r t i f i y i n g  t h e  o f f i c i a l  
c h a r a c t e r  o f  a n o t a r y  i s  n o t  r e p e a l e d  b e c a u s e  t h i s  
s e c t i o n  w i l l  s t i l l  b e  n e c e s s a r y  when d e a l i n g  w i t h  
acknowledgments  made i n  s t a t e s  which  have n o t  
a d o p t e d  t h e  u n i f o r m  a c t .  
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binding  (no t  compulsory) a r b i t r a t i o n  should be allowed i n  

Montana and t h a t  t h e  Uniform A r b i t r a t i o n  Act is t h e  b e s t  

vehinPe t o  provide  it. 

I have served  i n  s e v e r a l  cases as  t h e  A r b i t r a t o r  t o  

r e s o l v e  minor d i s p u t e s  i n  t h e  c o n s t r u c t i o n  i n d u s t r y .  I know 

t h a t  t h i s  mthod o f  d i s p u t e  r e s o l u t i o n  i s  simple,  f a s t  and 

e f f i c i e n t  i n  most c a s e s  of t h i s  kind.  

My p r o f e s s i o n  has  a duty  t o  sugges t  and f a c i l i t a t e  

t h e  b e s t  p o s s i b l e  methods of d i s p u t e  r e s o l u t i o n  f o r  t h e  
b 

p u b l i c  b e n e f i t ,  s o  long as  t h e  t r a d i t i o n a l  safeguards  of 

j u s t i c e  and f a i r  p l a y  a r e  observed. This  b i l l  represents 

an improvement i n  t h e  remedies a v a i l a b l e  t o  people  and . 

businesses, especially in small cases, and should provide 
t 

a  s imple  an inexpensive t o o l  t o  

' w i t h o u t  r e s o r t  t o  t h e  c o u r t s .  

. . . . 
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Februa ry  1 ,  1979 

Hon. George Roskie  
S e n a t e  Chambers 
C a p i t o l  B u i l d i n g  
H e l e n a ,  Montana 59601  

Dear George:  

I u n d e r s t a n d  t h e r e  w i l l  be coming up b e f o r e  t h e  
House and S e n a t e  a  Uniform A r b i t r a t i o n  Act which e x c l u d e s  
a r b i t r a t i o n  o f  d i s p u t e s  i n v o l v e d  under  l a b o r  a g r e e m e n t s .  

T h i s  i s  t o t a l l y  u n p a l a t a b l e ,  i n  my o p i n i o n ,  
t o  b o t h  employer s  and l a b o r  o r g a n i z a t i o n s  i n  t h e  S t a t e  o f  
Montana. 

Near ly  e v e r y  c o n t r a c t  ( o t h e r  t h a n  t h o s e  i n v o l v -  
i n g  p u b l i c  employees)  n e g o t i a t e d  between employers  and 
l a b o r  o r g a n i z a t i o n s  i n c l u d e  g r i e v a n c e  and a r b i t r a t i o n  
p r o v i s i o n s  which g e n e r a l l y  c u l m i n a t e  i n  t h e  j o i n t  s e l e c t i o n  
o f  a n  a r b i t r a t o r  whose d e c i s i o n  i s  f i n a l  and b i n d i n g .  

Under F e d e r a l  l a b o r  law i f  such  a  c l a u s e  i s  
c o n t a i n e d  i n  t h e  l a b o r  a g r e e f l e n t ,  and e i t h e r  p a r t y  
r e f u s e s  t o  a r b i t r a t e , a  c o m p l a i n t  s e e k i n g  a  mandatory 
i n j u n c t i o n  t o  c o m p e l ' a r b i t r a t i o n  may be  f i l e d  i n  t h e  
F e d e r a l  c o u r t s .  

I am e n c l o s i n g  a  r e c e n t  d e c i s i o n  o f  t h e  Supreme 
C o u r t  o f  t h e  S t a t e  o f  Montana which i n c l u d e s  t h e  d i s s e n t  
o f  my fo rmer  c o l l e a g u e ,  H .  Wi l l i am Coder .  Also  e n c l o s e d  
p l e a s e  f i n d  a  Bench Memorandum r e n d e r e d  by c o u r t  c l e r k s  
t o  t h e  j u s t i c e s .  F i n a l l y  you w i l l  f i n d  e n c l o s e d  a  
comprehens ive  s t a t e w i d e  agreement  which c o n t a i n s  g r i e v a n c e  
and a r b i t r a t i o n  p r o c e d u r e s  common t o  most l a b o r  a g r e e -  
ments  e x e c u t e d  i n  t h e  S t a t e  o f  Montana. 

The Palmer S t e e l  S t r u c t u r e s  c a s e ,  i f  n o t  o b l i g a t o r y  
by l e g i s l a t i o n ,  can  r a i s e  comple te  havoc w i t h  t h e  s e t t l e m e n t  
o f  l a b o r  d i s p u t e s  which do n o t  come w i t h i n  purview o f  
F e d e r a l  l a b o r  l e g i s l a t i o n .  B e l i e v e , m e ,  t h e r e  a r e  many a g r e e -  
ments which a r e  n o t  c o v e r e d  by t h e  Labor Management R e l a t i o n s  
A c t .  



Hon George Rosk ie  

The F e d e r a l  c o u r t s  employ a  p r i n c i p l e  t h a t  whereve r  
p o s s i b l e  t h e y  must f o l l o w  t h e  law o f  t h e  forum. There  i s  
a n o t h e r  p r o s p e c t  which r e s t s  i n  t h e  D o c t r i n e  o f  P r e - e m p t i o n .  

The D o c t r i n e  o f  P re -empt ion  i s  t h a t  once  t h e  F e d e r a l  
government  e n t e r s  a  c h o s e n  f i e l d  no s t a t e  laws o r  d e c i s i o n s  
may b e  r e n d e r e d  o r  c o n s i d e r e d  which might  b e  i n a m i c a b l e  t o  
F e d e r a l  s t a t u t e s ,  f u l e s  and r e g u l a t i o n s .  

There  i s  a  p o s s i b l e  c o n f l i c t  between t h e  Palmer 
c a s e  and  t h e r e  may be  a  p o s s i b l e  c o n f l i c t  between t h e  
Uniform A r b i t r a t i o n  Act  p roposed  w i t h  F e d e r a l  l aw,  c o n s i d e r i n g  
t h e  two d o c t r i n e s  c i t e d  above .  

Though i t  i s  my o p i n i o n  t h a t  c o n t r a c t s  c o v e r e d  by 
F e d e r a l  law would b e  c o v e r e d  by t h e  D o c t r i n e  o f  P r e - e m p t i o n  
w i t h  t h e  u s u a l  F e d e r a l  c o u r t  r e m e d i e s ,  a  s t a t e  s t a t u t e  on 
Uniform A r b i t r a t i o n ,  o m i t t i n g  a r b i t r a t i o n  on l a b o r  a g r e e m e n t s ,  
would c o n s i d e r a b l y  muddy t h e  w a t e r s .  

Employers ,  l a r g e  and s m a l l ,  and l a b o r  o r g a n i z a t i o n s ,  
l a r g e  and s m a l l ,  b e l i e v e  i n  t h e  p r i n c i p l e  o f  b i n d i n g  a r b i -  
t r a t i o n  - t h i s  b e c a u s e  p r o c e e d i n g s  i n  t h e  c o u r t  a r e  t e d i o u s ,  
e x p e n s i v e  and o f t e n  f r a u g h t  w i t h  l o n g  d e l a y s .  

I s i n c e r e l y  t r u s t  t h a t  i f  a  Uniform Act i s  t o  b e  
e n a c t e d  you ,  your  f e l l o w  s e n a t o r s  and r e p r e s e n t a t i v e s ,  w i l l  
have  t h e  s a g a c i t y  t o  a l s o  c o v e r  l a b o r  a g r e e m e n t s .  B e t t e r  
a r b i t r a t i o n  t h a n  s t r i k e  o r  go t o  c o u r t .  

You know my e x p e r i e n c e  i n  t h i s  f i e l d  and I am s u r e  
t h a t  I s p e a k  f o r  t h e  m a j o r i t y  o f  r e p r e s e n t a t i v e s  c f  b o t h  
l a b o r  and i n d u s t r y .  

I would s i n c e r e l y  a p p r e c i a t e  r e c e i v i n g  a  copy o f  
t h e  p r o p o s e d  b i l l .  

'' ~ o w a r d  C .  Bur ton  

H C B :  e a  

E n c l .  

c c :  Mr. N e i l  B l a c k e r  
American A r b i t r a t i o n  
S u i t e  330 ,  C e n t r a l  B u i l d i n g  
S e a t t l e ,  Washington 9 8 1 0 5  
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7 9  I in compliance w ~ f h  a written request received -JE.Eu~zY~S ---- , 19 , thee is hereby submitted a Fiscal Note 
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I Background information used in developing this Fiscal Note is available from the Office of et~dqet and P r o ~ r a n  Planning, to members 

oi the Leqi5lature upon request. 

I 
DESCRIPTION OF PROPOSED LEGISLATION: 

' S e n a t e  B i l l  219 would create a n e w  J u d i c i a l  Distr ic t  by s p l i t t i n g  
t h e  4 t h  D i s t r i c t :  i n t o  two d i s t r i c t s .  The 4 t h  Dis t r i c t  would i n -  

I c l u d e  M i s s o u l a  and  R a v a l l i  C o u n t i e s  and t h e  2 0 t h  D i s t r i c t  x o u l d  
i n c l u d e  M i n e r a l ,  Lake,  and S a n d e r s  C o u n t i e s .  

I 
FISCAL IMPACT: 

I S i n c e  t h e r e  would n o t  i n v o l v e  t h e  a d d i t i o n  o f  a new Judge  t h e  
r x v e n u e s  and  e x p e n d i t u r e s  t o  t h e  S t a t e  would n o t  be a f f e c t e d .  

LOCAL IMPACT: 

I A judge w i l l  be moved from t h e  4 t h  Distr ict  t o  t h e  2 0 t h  District. 
BY doing t h i s ,  costs would be i n c r e a s e d  by t h e  2 0 t h  Dis t r ic t  a n d  

I 
decreased i n  t h e  4 t h  by t h e  sane amount.  

BUDGET Dl RECTOR d '  
Office of B u d ~ j ~ i  and Program Planning 

Date: -.A> / 7 f f; &= :. 
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I? -3 ,-d :C -3 c.L. 1C Respectfully report as followc: That ............................................................................................................ 213 .................. Bill IJo 

I. Title, Liuz 5 .  
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Z v e r e t t  R ,  Lensink Chairman. 
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