
MINUTES OF XEETIMG 
SENATE JUDICIARY COW4ITTEE 

February 3, 1979 

The twenty-fifth meeting of the Senate Judiciary Committee 
was called to order by Senator Everett R. Lensink, chairman in 
Room 331 of the capitol building at 9:37 a.m. 

ROLL CALL: 

All members were present. 

CONSIDERATION OF SENATE BILL 243: 

Senator Towe gave an explanation of this bill and stated 
that it was requested by the attorney general's office. This 
bill is an act to revise the statutes regarding the procedure 
for obtaining and dissolving or modifying preliminary injunc- 
tions and temporary restraining orders, etc. He introduced 
Mike McGrath from the attorney general's office, who stated 
that they had found a number of cases where the state is a 
party, that a court had entered a temporary restraining order 
against a state board without any hearing. The order was in 
effect for 2 1/2 years and he stated that he personally felt 
that twenty days might be more reasonable. He offered many 
amendments to this bill. (See Exhibit I.) He said that there 
were two things the amendments hoped to do - (1) add a prelim- 
inary injunction to the process and (2) broaden the scope of a 
temporary restraining order. He also said that it would not 
be necessary to get a temporary restraining order from some 
kind of an emergency situation and he explained that the most 
significant amendient is # 3 ,  which adds a whole new section. 

There were no further proponents and no opponents, 

J.C. Weingartner, representing the State Bar Association, 
gave a statement saying that they have problems with page 5, 
section 7, regarding the extension of temporary restraining 
orders and he said that he was not sure if they could just 
make a telephone call; and he thought that that secti-on should 
be more specific and allow for telephone calls. He noted that 
some judges are just not available in this time frame. 

Mike Young, Administrator for the Insurance and Legal 
Division of the Department of ~dministration, made a statement 
and said that it was too narrow in scope and recom~ended changes. 

Senator Olson wondered why the amendments were not in the 
original bill. Mike McGrath stated that this was his fault, 
that when they originally put the bill together, they were only 
referring to temporary restraining orders but that it woul6 have 
no purpose unless preliminary injunctions were handled as well. 
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There was some discussion on the effect of section 27-19-303 
between Senator Towe and Mike McGrath, which is amendment # 4  on 
the amendments introduced by Mike McGrath. Mr. McGrath stated 
that the possibility of getting a temporary restraining order 

I 
without filing a lawsuit is why this amendment is there. I 

There were no further questions and the hearing on this 
bill was closed. 

CONSIDERATION OF SENATE BILL 261: 
1 

Senator Turnage gave an explanation of this bill, which is 
an act to provide sovereign immunity from liability resulting 
from the design, construction, maintenance, and improvement of 

I 
, public highways and from dangerous surface conditions caused by I weather. 

Mike Young, administrator for the Insurance and Legal Divi- 
sion of the Department of Administration, gave a statement in 
support of this bill. He testified that they anticipate six 

I 
cases a year and figure on one-fourth of a million dollar loss a 
year and that they had paid out in one year $785,000.00 in losses 
on highway design cases and that many involved winter weather 

I 
conditions and that more and more these cases involved multi-car 
accidents. He stated that Montana has thousands of miles of road 
to maintain, that it doesn't matter what kind of road we are 
talking about, and they have no specific figures on claims. 

4 
I 

Jim Beck, Chief Right-of-way Attorney for the Legal Division 4 
of the Department of Highways, gave a statement in support of 
this bill and he stated that he feels that this is something that 
does need to be carried out. 1 

Michael Stephens, representing the Montana Assocation of 
Counties, gave a statement in support of this bill. I 

Dan Mizner, representing the Montana League of Cities and 
Towns, stated that the cost of liability insurance is multiplying, 
that the taxpayers are getting hit pretty hard, the cost of de- 
fense alone is multiplying and thereby the costs to cities and 

I 
towns and they, therefore, support this bill. I 

Glen Drake, representing the American Insurance Association, 
said that one of the major costs in writing insurance is this 
cost factor of highway design and the cost of defending lawsuits. 
He said that this has to be the major portion of any policy and 
that this is the type of case where sovereign immunity should be 

I 
available if the people of Montana believe in sovereign immunity 
at all. 

Mike Meloy, representing the Montana Trial Lawyers' Assoc- 
iation, gave a statement in opposition to this bill. He said 
that no one yet has mentioned the word "negligence" and this 

J 
I 
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bill e x c u s e s  t h e  s t a t e  of Montana f o r  any n e g l i g e n c e  t h a t  it 
may p a r t i c i p a t e  i n  a n d ,  t h e r e f o r e ,  c a u s i n g  i n j u r y  t o  i t s  c i t i -  
z e n s .  H e  f u r t h e r  s a i d  t h a t  i n  1964,  t h e  peop le  o f  Montana 
a b o l i s h e d  t h e  c o n c e p t  o f  s o v e r e i g n  immunity and i f  i n  t h e  
s p r i n g ,  t h e r e  were  chuck h o l e s  g e t t i n g  b i g g e r  and b i g g e r ,  t h e  
a u t h o r i t y  i s  n o t i f i e d ,  no one  comes o u t  and f i l l s  it i n ,  t h i s  
b i l l  would excuse  t h e  a u t h o r i t y  who shou ld  have f i l l e d  i n  t h a t  
h o l e .  

R i c h a r d  Anderson,  r e p r e s e n t i n g  h i m s e l f ,  s t a t e d  t h a t  i n  
1974,  a  f a m i l y  named S e c t  had a n  a c c i d e n t  between L i v i n g s t o n  
and W h i t e h a l l ,  t h e y  h i t  b l a c k  ice  on a  c u r v e ,  went t h r o u g h  
t h e  g u a r d r a i l  and i n t o  a  6 0 0  f o o t  embankment. H e  s t a t e d  t h a t  
r i g h t  a t  t h a t  c u r v e ,  where t h e r e  had been t h i r t e e n  a c c i d e n t s ,  
t h e  g u a r d r a i l  had n e v e r  been i n s t a l l e d .  H e  a l s o  t e s t i f i e d '  

' t h a t  f o u r  and a  h a l f  y e a r s  b e f o r e  t h e  S e c t  f a m i l y  w a s  k i l l e d ,  
t h e r e  was a n  a c c i d e n t  where t h e  w i f e  was d e c a p i t a t e d ,  t h e  
f a t h e r  and t w o  c h i l d r e n  were k i l l e d  and two c h i l d r e n  s u r v i v e d .  
H e  s t a t e d  t h a t  t h e  j u r y  unanimously found n e g l i g e n c e  on t h e  
p a r t  o f  t h e  s t a t e  o f  Montana t o  be  t h e  c a u s e  o f  t h e  d e a t h  o f  
t h e  members of t h i s  f a m i l y ;  and he  wondered shou ld  t h e  s t a t e  
b e  a c c o u n t a b l e .  H e  s t a t e d  t h a t  t h e  n e t  c o s t  t o  f i x  t h e s e  
g u a r d r a i l s  a f t e r  t h e  S e c t  f a m i l y  was k i l l e d  was $ 1 6 8 . 0 0 .  H e  
f u r t h e r  s a i d  t h a t  a t  t h e  h e a r i n g ,  q u e s t i o n s  w e r e  b e i n g  a s k e d  
him what h i s  e x p e r i e n c e  was f o r  t h i s  job  and h e  t e s t i f i e d  t h a t  
he had been a n  u n d e r t a k e r .  He f e l t  t h a t  w i t h  m i l l i o n s  o f  d o l -  
l a r s  b e i n g  s p e n t  t o  do a  j o b  and i f  t h e y  a r e  n o t  d o i n g  i t ,  
t h a t  t h e y  s h o u l d  b e  a c c o u n t a b l e  and t h a t  t h e y  have n o t h i n g  t o  
f e a r  i f  t h e y  a r e  n o t  n e g l i g e n t .  

M r .  J i m  J o n e s ,  a n  a t t o r n e y ,  gave  a n  example o f  a n  i n c i -  
d e n t  t h a t  o c c u r r e d  e a s t  o f  Ryegate .  He s t a t e d  t h a t  t h e r e  i s  
a n  o l d e r  s t r e t c h  o f  r o a d  t h a t  t h e  highway d e p a r t m e n t  had 
t a l k e d  o f  r e p l a c i n g  f o r  many y e a r s ,  t h a t  t h e  r o a d  dropped away 
a n d  below i s  t h e  M u s s e l s h e l l  R i v e r .  H e  s t a t e d  t h a t  t h e r e  are 
no g u a r d r a i l s  t h e r e  and t h a t  a  c a r  d r i v e n  by t h e  Lamonts m e t  
a n  oncoming t r u c k ,  t h e y  w e r e  b l i n d e d  by t h e  snow, and t h e r e  
w e r e  some o l d  g u a r d r a i l  p o s t s  on t h e  s i d e  o f  t h e  r o a d ,  t h a t  
t h e y  s t r u c k  one and dropped o f f  i n t o  t h e  r i v e r ,  t h e  t o p  o f  t h e  
c a r  went down i n t o  t h e  ice s o  t h a t  t h e y  c o u l d n ' t  open t h e  d o o r s  
and  t h e y  drowned i n  t h e  c a r .  They found t h a t  t h e r e  had been  
many p r i o r  a c c i d e n t s  a t  t h a t  l o c a t i o n  - a c c i d e n t s  where  p e o p l e  
had gone i n t o  t h a t  r i v e r  - t h e r e  had been f o u r  p r e v i o u s  d e a t h s  
a t  t h a t  c o r n e r  b u t  t h a t  t h i s  had o c c u r r e d  b e f o r e  s o v e r e i g n  i m -  
muni ty  was a b o l i s h e d  and t h e  s t a t e  c o u l d  n o t  be sued .  He f u r -  
t h e r  s t a t e d  t h a t  a f t e r  s u i t s  were f i l e d ,  g u a r d r a i l s  were  p u t  
up, b u t  h e  s a i d  t h a t  t h e  c o n s t r u c t i o n  p l a n s  showed t h a t  g u a r d -  
r a i l s  had been p lanned  f o r  t h a t  c u r v e  and t h e  p l a n s  were f o r t y  
y e a r s  o l d .  H e  a l s o  t e s t i f i e d  t h a t  t h e  g r e a t e r  p o r t i o n  o f  t h e  
$785,000.00 t h a t  was p a i d  o u t  l a s t  y e a r  i n  c l a i m s  was the r e -  
s u l t  o f  one  a c c i d e n t  and t h a t  t h e  g u a r d r a i l s  were n o t  i n s t a l l e d  
u n t i l  a f t e r  s o v e r e i g n  immunity w a s  a b o l i s h e d .  
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H e  a l s o  s t a t e d  t h a t  t h e r e  may be  some a l t e r n a t i v e s  - 
t h a t  some s t a t e s  s e t  s t a n d a r d s  o f  l i m i t a t i o n s  under  which 
t h e y  may r e c o v e r .  

S e n a t o r  Turnage commented t h a t  t h i s  may be  a  p o i n t  where 
t h e y  t a k e  "mal feasance"  o u t  o f  t h e  b i l l .  H e  s a i d  t h a t  it is  a  
q u e s t i o n  o f  economics and t h a t  it  e f f e c t s  e v e r y  c i t y  and c o u n t y  
i n  t h e  s t a t e .  

See  w r i t t e n  t e s t i m o n y  from C i t y  o f  B i l l i n g s .  

There  were no  f u r t h e r  q u e s t i o n s  and t h e  h e a r i n g  on t h i s  
b i l l  was c l o s e d .  

CONSIDERATION OF SENATE BILL 2 7 4 :  

S e n a t o r  T h i e s s e n  from ~ i s t r i c t  2 7 ,  gave  an  e x p l a n a t i o n  of 
t h i s  b i l l  which p r o v i d e s  t h a t  i n  l a n d s  a c q u i r e d  because  o f  a c -  
c r e t i o n  o r  d e r e l i c t i o n ,  t h e  m i n e r a l  r i g h t s  be long  t o  t h e  owners 
of t h e  m i n e r a l  r i g h t s  i n  t h e  p a r c e l  o f  l a n d  which formed t h e  
b a s i s  f o r  a c q u i r i n g  t i t l e  t o  t h e  a c c r e t e d  o r  d e r e l i c t e d  l a n d .  
H e  s t a t e d  t h a t  t h e r e  seems t o  be a  v o i d  i n  t h e  law o f  t h e  l a n d ,  
p a r t i c u l a r l y  p e o p l e  who have s o l d  t h e i r  l a n d ,  b u t  r e t a i n e d  t h e  
m i n e r a l  r i g h t s .  S u r f a c e  owners a r e  c l a i m i n g  t h e  m i n e r a l  r i g h t s .  
H e  s t a t e d  t h a t  t h i s  b i l l  i s  t r y i n g  t o  s o l v e  a problem and answer 
a q u e s t i o n  t h a t  n e e d s  t o  b e  answered by l e g i s l a t i o n .  

Don A l l e n ,  r e p r e s e n t i n g  t h e  Montana Pe t ro leum A s s o c i a t i o n ,  
s t a t e d  t h a t  h e  is n o t  f o r  o r  a g a i n s t  t h i s  b i l l ,  b u t  he t h o u g h t  
t h a t  t h e r e  i s  a problem i.f t h e y  do n o t  have some c l e a r c u t  way 
o f  s o l v i n g  t h i s .  

There  w e r e  no  opponen t s .  

S e n a t o r  Towe s t a t e d  t h a t  it was h i s  u n d e r s t a n d i n g  t h a t  
m i n e r a l s  under  t h e  w a t e r  p r o b a b l y  be long  t o  t h e  p e r s o n  on t h e  
r i v e r b e d  a c c o r d i n g  t o  1889 law. He a l s o  s t a t e d  t h a t  w e  have  t o  
g o  back t o  t h e  e n a b l i n g  a c t  t o  f i n d  o u t  who owns t h e  r i v e r  and  
s t r e a m s .  

S e n a t o r  Anderson q u e s t i o n e d  i f  w e  c o u l d  j u s t  see who pays  
t h e  t a x e s  on it. 

S e n a t o r  Towe s u g g e s t e d  t h a t  V a l e n c i a  Lane,  t h e  r e s e a r c h e r  
f o r  t h e  commit tee ,  do  some r e s e a r c h  i n t o  t h i s  m a t t e r  and Sena- 
t o r  Brown s u g g e s t e d  t h a t  w e  c o n t a c t  t h e  Department  o f  S t a t e  
Lands b e c a u s e  t h e y  have been i n v o l v e d .  

The h e a r i n g  on t h i s  b i l l  was c l o s e d .  

There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  w a s  a d j o u r n e d  
a t  11:08 a.m. 

S e n a t e  J u d i c  i a r v  C o r n m i  + + P O  



ROLL, CALI, 

--- -- 

:J A MI: 

--- 
r ,~ \ r l : i  i rlk. I 1,;verc t t !<. I C l l r  . ( I < )  - 

O i s o n ,  S .  f \ . ,  V .  C i l r .  (I?) - - 
I I l u r ~ l ; l c j c ~ ,  J c s n  A .  (R) - - - -- - ---A- 

O ' l ldrc7, J,CSSC A. (R) -- 

r \ ~ ~ d e r s o r i ,  Fllkc. ( I ? )  ---- 
; 1 t I J a c k  1 . ( I ? )  

-- --- -- --- 

'row~ , Tllonltls 1,: . ! D) 
-- - --- - 

L ? L - o ~ I ~ ,  s t r2vc \  (n) ---- -- -- ----- 

C7c7r1 Val k ~ r l l > u r q ,  Fred ( D )  
- 

I!c . ,~l  y , John I;. ( I  ( I ) )  
- - - - - - - - - -- - - 

-. - - -. - - - - ---- - 

- 

--- -- - 

i<,lc.il DJY i\ttcli.Il t o  M i n u t e s .  



SENATE COMMITTEE 

B I L L  V I S I T O R S '  REGISTER 

- 
NAME REPRESENTING BILL # SUPPORT GPP 

I 
I 

/ I C TtAttl- 

- --1------- 
'J I i 

---- 
1 

--i-J 

PLEASE LEAVE YREPAWD STATEMENT WITIi SECRETARY 



B i l l s  t o  be h e a r d  i n  S e n a t e  J u d i c i a r y  Conunittee 
S a t u r d a y ,  F e b r u a r y  3, 1979 

S e c t i o n  1. Amend 70-18-201. I n c r e a s e  o f  bank .  

c u r r e n t  l a w  - p r o v i d e s  t h a t  i f  l a n d  a l o n g  a  bank  i n c r e a s e s  
i n  s i z e  d u e  t o  n a t u r a l  and  g r a d u a l  c h a n g e s ,  t h e  new l a n d  
b e l o n g s  t o  t h e  owner  o f  t h e  bank.  T h e r e  is  c u r r e n t l y  no  
e x p r e s s  p r o v i s i o n  f o r  a  s i t u a t i o n  where  t h e  m i n e r a l  r i g h t s  
a n d  s u r f a c e  r i g h t s  i n  t h e  bank may be owned s e p a r a t e l y .  
T h i s  c o u l d  r e s u l t  i n  a s i t u a t i . c n  where  t h e  m i n e r a l  r i g h t s  i n  
a  newly  a c q u i r e d  s t r i p  o f  l a n d  a l o n g  a  bank may b e l o n g  t o  t h e  
s u r f a c e  owner w h i l e  t h e  m i n e r a l  r i g h t s  i n  t h e  r e m a i n d e r  o f  
t h e  t r a c t  b e l o n g  t o  a  s e p a r a t e  m i n e r a l  r i g h t s  owner .  

p r o p o s e d  b i l l  - (1) c h a n g e s  t i t l e  of t h e  s e c t i o n  from 
" a l l u v i a n  o r  a c c r e t i o n "  (which a r e  e s s e n t i a l l y  synonomous) 
t o  " a c c r e t i o n  o r  d e r e l i c t i o n "  ( a c c r e t i o n  r e f e r s  t o  deposit of 
new m a t e r i a l ;  d e r e l i c t i o n  r e f e r s  t o  r e c e s s i o n  o f  w a t e r ) .  
( 2 )  p r o v i d e s  t h a t  l a n d  newly a c q u i r e d  by a c c r e t i o n  o r  
d e r e l i c t i o n  w i l l  b e l o n g  to  t h e  owner of t h e  bank e x c e p t  
t h a t  m i n e r a l  r i g h t s  i n  t h e  newly a c q u i r e d  l a n d  w i l l  b e l o n g  
t o  t h e  owner o f  t h e  m i n e r a l s  r i g h t s  i n  t h e  bank.  T h i s  
would p r o v i d e  f o r  u n i f o r m  o w n e r s h i p  i n  t h e  m i n e r a l  r i g h t s  
t o  t h e  t r a c t  wh ich  would a v o i d  many problems a s s o c i a t e d  
w i t h  co -owner sh ip  a n d  r e t a i n  t h e  o r i g i n a l  i n t e n t  o f  t h e  o w n e r s .  

S e c t i o n  I. N e w  L i m i t a t i o n  on g o v e r n ~ ~ e n t a l  
l i a b i l i t y .  

c u r r e n t  law - Under common law,  a  g o v e r n m e n t a l  e n t i t y  c a n n o t  
be s u e d  w i t h o u t  i t s  p e r m i s s i o n .  T i t l e  2 ,  c h a p t e r  9 ,  p a r t s  1 
t h r o u g h  3 ,  known as  t h e  Montana Ccmprehens ive  S t a t e  I n s u r a n c e  
P l a n  a n d  T o r t s  C l a i m s  A c t ,  a l l o w s  t h e  s t a t e  and p o l i t i c a l .  
s u b d i v i s i o n s  t o  b e  s u e d  f o r  money damages f o r  p e r s o n a l  i n j u r y  
o r  p r o p e r t y  damage c a u s e d  by n e g l i g e n t  or w r o n g f u l  acts o r  
o m i s s i o n s  o f  employees  of  t h e  g o v e r n m e n t a l  e n t i t y  a c t i n g  i n  
t h e  s c o p e  o f  t h e i r  employment e x c e p t  a s  s p e c i f i c a l l y  p r o v i d e d  
by t h e  l e g i s l a t u r e  (2-9-102) .  

p r o p o s e d  b i l l  - p r o v i d e s  a n  e x c e p t i o n  t o  g o v e r n m e n t a l  l i a b i l i t y  
f o r  damages related t o  p u b l i c  h ighways .  T h e  till would make 
g o v e r n m e n t a l  e n t i t i e s  immune from s u i t s  f o r  i n j u r y  o r  damages 
( a )  a r i s i n g  o u t  o f  t h e  p l a n ,  d e s i g n ,  m a i n t e n a n c e ,  o r  improve-  

ment  o f  a  p u b l i c  highway,  r o a d ,  s t r ee t ,  o r  bri i ige o r  ( 5 )  
a r i s i n g  o u t  o f  d a n g e r o u s  s u r f a c e  c o n d i t i o n s  due  t o  w e a t h e r  
c o n d i t i o n s .  



SB 243. I n j u n c t i o n s .  

S e c t i o n  1. Amend 27-19-301. 
c a t i o n  r e q u i r e d .  

When n o t i c e  of 

c u r r e n t  l aw - a judge  h a s  t h e  d i s c r e t i o n  t o  i s s u e  a n  i n j u n c t i o n  
w i t h o u t  n o t i c e  i f  h e  f e e l s  t h a t  i r r e p a r a b l e  i n j u r y  would r e s u l t  

8 
f r o m  t h e  d e l a y .  

r o p o s e d  b i l l  - a c o u r t  o r  judge  c o u l d  n o t  i s s u e  a p r e l i m i n a r y  
!njunct ion w i t h o u t  r e a s o n a b l e  n o t i c e  t o  t h e  a d v e r s e  p a r t y  
( e x c e p t  i n  c a s e s  i n v o l v i n g  c o r p o r a t i o n s  and  t h e  s t a t e  - 27-19-302 F 

S e c t i o n  2 .  Amend 27-19-305. R e s t r a i n i n g  o r d e r .  

r o p o s e d  b i l l  - c h a r g e s ,  t h e  name o f  a  r e s t r a i n i n g  o r d e r  t o  
!emporary r e s t r a i n i n g  o r d e r  a n d  d e l e t e s  l a n g u a g e  a b o u t  n o t i c e  
wh ich  i s  c o v e r e d  i n  s e c t i o n  4 .  

S e c t i o n  3 .  New.  Form and  s c o p e  o f  i n -  
j u n c t i o n  o r  r e s t r a i n i n g  #-: 

S p e c i f i e s  t h e  fo rm and  s c o p e  of  a n  i n j u n c t i o n  o r  r e s t r a i n i n g  o r l e  

S e c t i o n  4 .  N e w .  f When r e s t r a i n i n g  o r z e r  m ~ ;  
be g r a n t e d  w i t h o u t  

S p e c i f i e s  t h e  o n l y  s i t u a t i o n  when a t e m p o r a r y  r e s t r a i n i n g  order  
c a n  b e  i s s u e d  w i t h o u t  n o t i c e .  

S e c t i o n  5. Amend 27-19-306. S e c u r i t y  f o r  damages.  I 
c u r r e n t  l aw - a j u d g e  h a s  d i s c r e t i o n  t o  r e q u i r e  a p e r s o n  s e e k i n g  
a n  i n j u n c t i o n  o r  r e s t r a i n i n g  o r d e r  t o  g i v e  a  w r i t t e n  u n d e r t a k i n g  
w i t h  s u r e t i e s  t o  c o v e r  damages c a u s e d  t o  t h e  a d v e r s e  p a r t y  i f  it 
i s  d e t e r m i n e d  t h a t  t h e  i n j u n c t i o n  s h o u l d  n o t  have  b e e n  g r a n t e l .  

r o p o s e d  b i l l  - r e q u i r e s  a judge  t o  r e q u i r e  t h e  p a r t y  t o  g i v e  a 
! r i t t e n  u n d e r t a k i n g  b u t  g i v e s  t h e  j udge  a u t h o r i t y  t o  waive  t h e  
u n d e r t a k i n g  i n  t h e  i n t e r e s t  o f  j u s t i c e .  

S e c t i o n  6 .  New. 

S p e c i f i e s  t h e  c o n t e n t s  a n d  f i l i n g  o f  t e m p o r a r y  r e s t r a i n i n g  o r d e r s  
i s s u e d  w i t h o u t  n o t i c e ;  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r  w i l l  e x p i r e  
i n  1 0  d a y s .  

I 
S e c t i o n  7.  N e w .  

The e x p i r a t i o n  d a t e  c a n  b e  e x t e n d e d .  

S e c t i o n  8 .  N e w .  

f o r  t h e  i n j u n c t i o n  i s  t o  b e  h e a r d  w i t h o u t  d e l a y .  

3 
When a r e s t r a i n i n g  o r d e r  i s  g r a n t e d  w i t h o u t  n o t i c e ,  t h e  a p p l i c a t i  



* .  

Section 9 .  N e w .  

The a d v e r s e  p a r t y  c a n  a s k  t h e  c o u r t  t o  d i s so lve  o r  modify  a 
temporary r e s t r a i n i n g  order  g ran ted  w i t h o u t  n o t i c e .  

S e c t i o n  1 0 .  Amend 27-19-401 .  

S e c t i o n  11. Amend 27-19-406.  

These 2 s e c t i o n s  a r e  amended t o  ref lect  new p o l i c y  that an 
i n j u n c t i o n  c a n n o t  be g r a n t e d  w i t h o u t  n o t i c e .  



d Amendnents t o  i n t r o d u c e d  copy  o f  S e n a t e  E i l l  No. 2 4 3 ,  an  

a c t  t o  r e v i s e  t h e  s t a t u t e s  r e g a r d i n g  t h e  s r o c e d u r e  f o r  8 
o b t a i n i n g  and  d i s s o l v i n g  o r  m o d i f y i n g  p r e l i m i n a r y  i n j u n c t i o n s  

a n d  t e m p o r a r y  r e s t r a i n i n g  o r d e r s .  
I 

F o l l o w i n g :  l i n e  1 4  
I n s e r t :  " S e c t i o n  1. S e c t i o n  27-19-201, MCA, i s  amen 

t o  r e a d :  
"27-19-201. When p r e l i m i n a r y  i n j u n c t i o n  

may b e  g r a n t e d .  An i n j u n c t i o n  o r d e r  may b e  
g r a n t e d  i n  t h e  f o l l o w i n g  c a s e s :  

(1) when it s h a l l  a p p e a r  by the eemp%a&nt 
t h a t  t h e  p l a & n t & g f  a p p l i c a n t  i s  e n t i t l e d  t o  
t h e  r e l i e f  demanded and  s u c h  r e l i e f  o r  a n y  I p a r t  t h e r e o f  c o n s i s t s  i n  r e s t r a i n i n g  t h e  
commission o r  c o n t i n u a n c e  o f  t h e  a c t  
compla ined  o f ,  e i t h e r  f o r  a l i m i t e d  p e r i o d  o r  
p e r p e t u a l l y ;  

( 2 )  when it s h a l l  a p p e a r  By the 
I 

eempfaGnk e r  a e f i d a v G t  t h a t  t h e  commission o r  
c o n t i n u a n c e  o f  some ac t  d u r i n g  t h e  l i t i g a t i o n  
would p r o d u c e  a  q r e a t  o r  i r r e p a r a b l e  
i n j u r y -  t o  t h e  p%;&ptkG~e;- a p p l i c a n t ;  

( 3 )  when it s h a l l  a p p e a r  d u r i n g  t h e  
l i t i g a t i o n  t h a t  t h e  a d v e r s e  p a z t y  -- 
defendank i s  d o i n g  o r  t h r e a t e n s  o r  i s  a b o u t  

8 
t o  d o  o r  i s  p r o c u r i n g  o r  s u f f e r i n g  t o  b e  
done  some a c t  i n  v i o l a t i o n  of t h e  p & a 5 ~ r t 5 E f ? ~ 5  - 
a p p l i c a n t ' s  r i g h t s ,  r e s p e c t i n g  t h e  s u b j e c t  o f  t h t  
a c t i o n ,  ana t e n d i n g  t o  r e n d e r  the  judgment  
i n e f f e c t u a l ;  I 

( 4 )  when i t  a p p e a r s  by 
aGG&davit t h a t  t h e - d e ~ e n d a ~ t i  a d v e r s e  p a r t y ,  
d u r i n g  t h e  pendency  o f  t h e  a c t i o n ,  t h r e a t e n s  I - 
o r  i s  a b o u t  t o  remove o r  t o  d i s p o s e  of h i s  
p r o p e r t y  w i t h  i n t e n t  t o  d e f r a u d -  t h e  p k a i n t i E G ~  
a p p l i c a n t ,  an  i n j u n c t i o n  o r d e r  may b e  g r a n t e d  
t o  r e s t r a i n  t h e  r emova l  o r  d i s p o s i t i o n . "  " 

Renumber: A l l  s u b s e q u e n t  s e c t i o n s  I 
2 .  Paqe  1, l i n e  23 - 

S t r i k e :  "Excep t  a s  p r o v i d e d  i n  27 -19 -302 , "  
S t r i k e :  "no"  
I n s e r t :  "No" f 



3. Page  2 .  
F o l l o w i n g :  l i n e  1 
I n s e r t :  "New s e c t i o n .  S e c t i o n  3 .  When h e a r i n g  on - -- 

a p p l i c a t i o n  r e q u i r e d .  B e f o r e  g r a n t i n g  a n  i n j u n c t i o n  
t h e  c o u r t  o r  judge  s h a l l  make an  o r d e r  r e q u i r i n g  
c a u s e  t o  b e  shown, a t  a s p e c i f i e d  t i m e  a n d  p l a c e ,  
why t h e  i n j u n c t i o n  s h o u l d  n o t  b e  g r a n t e d  and  t h e  
a d v e r s e  p a r t y  may i n  t h e  meant ime be r e s t r a i n e d  
a s  p r o v i d e d  i n  27-19-305," 

Renumber: a l l  s u b s e q u e n t  s e c t i o n s  

4 .  Page  2 .  
F o l l o w i n g :  S e c t i o n  3 above  
I n s e r t :  " S e c t i o n  4 .  S e c t i o n  27-19-303, MCA, i s  

amended t o  r e a d :  
27-19-303. Time o f  g r a n t i n g  i n j u n c t i o n ,  

e v i d e n c e  r e q u i r e d .  The i n j u n c t i o n  o r d e r  may be 
g r a n t e d  a t  t h e  t i m e  o f  i 3 3 ~ G n y  kke  9 u m L e n 3  
c p e ~  t h e  eemg?a&nt  c o m e n c i n q  t h e  a c t i o n  o r  
a t  any  t i m e  a f t e r w a r d  b e f o r e  judgment .  upeR 
t h e  e e m p % a % ~ k ,  w i t h  er n i t h e ~ k  a G f % d s ~ & t s  t e  
3 t p p e r k  i k T  a ~ d ,  & A  t h e  e k h e r 7  t h e  af5&dav&t3 
s k a & &  3kew s a k i s 5 e e t e ~ G Z y  k k a t  s u f G i e & e n t  
q r e u n d s  e x s s t  t k e ~ e E e k .  An i 2 j u n e k i e n  erder 
s h a & l  n e k  be g r a ~ f e 6  e n  fke esmp&a*~k e & e ~ e  
crtiess: 

$Sf it Be d u l y  ~ e r i E i e d ;  
$23- t h e  makeria: a$&ecjsk&ens eE eke 

eemp&a&nk s e t k f n q  E e r t k  khe  g r e m d s  t k e ~ e G e ~  
b e  made g e s i k & v e l y  and n e t  ~ p e ~  i ~ g e r n a t i e n  
artd beSieE. 

On t h e  h e a r i n g  cf an a p p l i c a t i o n  f o r  an  -- -- -- 
i n j u n c t i o n  e a c h  p a r t y  may p r e s e n t  a f f i d a v i t s  o r  -- - 7 

o f f e r  o r a l  t e s t i m o n v . "  " 
A -  

Renumber: a l l  s u b s e q u e n t  s e c t i o n s  

5. Page  4 ,  l i n e  1 0 .  
F o l l o w i n g :  " t h e "  
S t r i k e :  " d e f e n d a n t "  
I n s e r t :  " p a r t y  e n j o i n e d "  

6 .  Page  4 ,  l i n e  11. 
F o l l o w i n g :  " t h e "  
S t r i k e :  " p l a i n t i f f "  
I n s e r t :  " p a r t y  e n j o i n e d "  
F o l l o w i n g :  " s u c h "  
S t r i k e :  " p l a i n t i f f "  
I n s e r t  : " p a r t y "  



PO, 

Page  6 ,  l i n e  7. 
F o l l o w i n g :  " i n j u n c t i o n "  
S t r i k e :  " g r a n t e d  w i t h o u t  a h e a r i n g .  I f  a n "  

Page  6 ,  l i n e  8 .  
F o l l o w i n q  l i n e  7  - 
S t r i k e :  " i n j u n c t i o n  o r d e r  b e  g r a n t e d  w i t h o u t  a h e a r i n g "  
S t r i k e :  " t h e "  
I n s e r t :  "The" 

I 

Page  6 ,  l i n e  9. 
F o l l o w i n g :  l i n e  8 
S t r i k e :  l i n e  9  
I n s e r t :  " a p p l i c a t i o n  may b e  made upon" 

Page  6 ,  l i n e  1 4 .  
F o l l o w i n g :  " a p p l i c a t i o n "  
S t r i k e :  "may b e  made upon t h e  c o m p l a i n t  and  a f f i d a v i t "  
I n s e r t :  "must  b e  s u p p o r t e d  by an  a f f i d a v i t  showing  

t h a t  t h e r e  i s  n o t  s u f f i c i e n t  g round f o r  t h e  
i n j u n c t i o n  t o  c o n t i n u e  o r  t h e  s c o p e  o f  t h e  
i n j u n c t i o n  i s  t o o  b r o a d . "  

Page  6 ,  l i n e  1 5 .  
F o l l o w i n g :  l i n e  1 4  
S t r i k e :  l i n e s  1 5  and  16 

Page  6 .  
F o l l o w i n g :  l i n e  16  
I n s e r t :  " S e c t i o n  1 4 .  S e c t i o n  27-19-403, MCA, i s  

amended t o  r e a d :  
"27-19-403. New u n d e r t a k i n g  f o r  s e c u r i t y  

f o l l o w i n g  h e a r i n g .  Upon t h e  h e a r i n g  o f  a n  a p p l i c a t i o n  
t o  v a c a t e  o r  modi fy  a n  i n j u n c t i o n  o r d e r ,  t h e  
c o u r t  o r  judge  may r e q u i r e  a  new u n d e r t a k i n g ,  i n  
t h e  same o r  a d i f f e r e n t  sum, t o  be g i v e n  by 
t h e  p & e f ~ k f S 6 ~  p a r t y  which r e c e i v e d  t h e  
i n j u n c t i o n ,  w i t h  l i k e  s u r e t i e s  and  t o  t h e  l i k e  
e f f e c t  as upon g r a n t i n g  o f  t h e  o r i g i n a l  o r d e r .  
The p e r s o n s  e x e c u t i n g  t h e  new u n d e r t a k i n g  become 
l i a b l e  t h e r e o n  a s  i f  t h e y  had e x e c u t e d  i t  upon 
t h e  g r a n t i n g  o f  t h e  o r i g i n a l  o r d e r .  The p e r s o n s  
who e x e c u t e d  t h e  o r i g i n a l  u n d e r t a k i n g  r ema in  
l i a b l e  t h e r e o n  u n t i l  t h e  new u n d e r t a k i n g  i s  
g i v e n  and  a p p r o v e d ,  and  no  l o n g e r .  " 

Page  6. 
F o l l o w i n g :  S e c t i o n  1 4  
I n s e r t :  " S e c t i o n  1 5 .  S e c t i o n  27-19-405, MCA, i s  

amended t o  r e a d :  
"27-19-405. S e G e n S a ~ k ~ s  E n j o i n e d  p a r t y ' s  

u n d e r t a k i n g  f o r  s e c u r i t y  upon d i s s o l u t i o n .  Upon 
t h e  h e a r i n g  men t ioned  i n  27-19-403, t h e  c o u r t  
o r  j udge  may v a c a t e  t h e  i n j u n c t i o n  o r d e r  
upon t h e  dege~dantL9 e n j o i n e d  p a r t y ' s  e x e c u t i n g  
a n  u n d e r t a k i n g  i n  s u c h  form and  amount 



and w i t h  such  s u r e t i e s  as  t h e  c o u r t  o r  judge  s h a l l  
d i r e c t ,  c o n d i t i o n e d  t o  indemnify  t h e  p&a&nk5$g 
o r i g i n a l  a p p l i c a n t  a g a i n s t  l o s s  s u s t a i n e d  by 
r e a s o n  o f  v a c a t i n g  such  i n j u n c t i o n  o r d e r .  

1 4 .  Page 6 ,  l i n e  20. 
Fol lowing:  " g r a n t e d "  
S t r i k e :  " w i t h o u t  a  h e a r i n g "  

15.  Page 6, l i n e  24. 
Fol lowing:  " t h e "  
S t r i k e :  " p l a i n t i f f "  
I n s e r t :  " p a r t y  which r e c e i v e d  the i n j u n c t i o n "  

16 .  Page 7 ,  l i n e  2. 
Fo l lowing :  l i n e  1 
I n s e r t :  " S e c t i o n  15 .  Repea le r .  S e c t i o n  27-19-302, 

27-19-304, 27-19-311, and 27-19-402, XCA, are 
r e p e a l e d . "  



CITY OF BILLINGS 
220 NORTH 27Tv STREET 

P 0 BOX I178 

BILLINGS. M O N T A N A  5 9 1 0 3  

PHONE (4061 248.7511 

February 2, 1979 

Montana Senate Judiciary Committee 
Montana Senate 
Helena, MT 59601 

RE: Testimony - Senate Bill #261 
Dear Sirs: 

I would like to enter this written testimony in support of Senate 
Bill #261. As Public Works Director for the City of Billings, I 
an responsible for all street construction, reconstruction, and 
maintenance activities for the City of Billings. In this position 
there are several National publications which I receive on a 
weekly or monthly basis which do have legal briefs of court 
judgements and decisions in other localities. These legal briefs 
very vividly point out the potential liability that could be 
incurred by local governments in the process of constructing, 
reconstructing, or maintaining the streets of the City as it 
relates to weather conditions. 

Experience in other jurisdictions has shown that whenever a tort 
or liability action is brought against a governmental unit, the 
funds used to pay this action are the same funds which could 
probably be better utilized to eliminate the hazard for the 
remainder of the traveling public. 

I would like to go on record through this letter as supporting 
Senate Bill #261. 

Sincerelv / 

.c Works 




