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H e  a l s o  e x p l a i n e d  t h a t  t h i s  b i l l  i n c l u d e d  t h a t  t h e  
cor rn i s s ion  s h a l l  submi t  a r e p o r t  t o  t h e  l e g i s l a t u r e ,  t h e  
g o v e r n o r  and t h e  supreme c o u r t  e a c h  y e a r  t h e  l e g i s l a t u r e  
meets i n  r e g u l a r  s e s s i o n .  

S e n a t o r  Brown s u b m i t t e d  a  l e t t e r  from James L. Schtr ind,  
o f  Helena;  (See E x h i b i t  A )  and a l s o  r e f e r r e d  t o  a  l e t t e r  
from Roger B. P o r t e r ,  495  1 5 t h  Avenue Sou th ,  G r e a t  F a l l s .  

M r .  Hal  S t e a r n s ,  r e p r e s e n t i n g  h i m s e l f  a s  an  i n d i v i d u a l  
and  a l s o  a s  a  l o b b y i s t  f o r  t h e  Montana P r e s s  A s s o c i a t i o n ,  
gave  a s t a t e m e n t  i n  s u p p o r t  of t h i s  b i l l .  He s t a t e d  t h a t  he  
t h i n k s  t h e r e  i s  a need f o r  t h e  p u b l i c  t o  have t r u s t  and  f a i t h  
i n  t h e i r  a g e n c i e s  and o f f i c i a l s  of t h e  government and t h i s  
i s  v e r y  i m p o r t a n t  i n  t h e  e f f e c t i v e n e s s  of a  democracy. 

M r .  J. C. W e i n g a r t n e r ,  r e p r e s e n t i n g  t h e  S t a t e  Bar Associa-  
t i o n  i n  Montana, spoke i n  o p p o s i t i o n  t o  t h i s  b i l l .  H e  s t a t e d  
t h a t ,  a t  t h e  p r e s e n t  t i m e ,  t h e  supreme c o u r t  has  s o l e  a u t h o r i t y  
o v e r  t h e  members of t h e  b a r  - t h e y  can  admit  t h e  members and 
throw them o u t .  H e  s t a t e d  t h a t  t h e  p e o p l e  s a y  t h e  power s h o u l d  
s t a y  i n  t h e  supreme c o u r t .  H e  s a i d  t h a t  he was opposed t o  t h e  
way that t h i s  b i l l  t r i e s  t o  go a b o u t  i t  and though t  t h a t  t h e  
c o n s t i t u t i o n  would become a  hodge-podge of  mendments and f e l t  
t h a t  we a r e  g o i n g  s l o w l y  and s u r e l y  back t o  t h e  o l d  ways o f  
smending t h e  c o n s t i t u t i o n .  He s t a t e d  t h a t  he had commented 
w i t h  Chie f  J u s t i c e  Haswel l ;  and t h a t  h e  had no problem w i t h  
p u t t i n g  l a y  p e o p l e  on t h e  c o m ~ i s s i o n  and wondered why d o  w e  
have t o  go t o  t h e  t i m e  and expense  of a  c o n s t i t u t i o n a l  amend- 
ment when a l l  we  have  t o  do  i s  g o  t o  t h e  supreme c o u r t  t o  t a k e  
c a r e  o f  t h i s  m a t t e r .  

H e  f u r t h e r  commented t h a t  t h e  supreme. c o u r t  h a s  t h e  s o l e  
a u t h o r i t y  t o  r e g u l a t e  a t t o r n e y s  and h e  f e l t  t h a t  t h e  s e l e c t i o n  
o f  p e o p l e  on t h i s  commission s h o u l d  be  a s  a p o l i t i c a l  a s  p o s s i b l e  
and t h a t  t h e  supreme c o u r t  i s  a  l o t  more a p o l i t i c a l  t h a n  t h e  
l e g i s l a t i v e  b ranch  and t h e  e x e c u t i v e  branch of  t h e  government.  
H e  f e l t  t h a t  t h i s  i s  a q u e s t i o n  of  t h e  s e p a r a t i o n  of powers 
and t h i s  b i l l  would t e n d  t o  e r o d e  away t h e s e  powers.  

H e  a l s o  f e l t  t h a t  t h e r e  is a n  a t t o r n e y - c l i e n t  p r i v i l e g e  
and i f  t h e  supreme c o u r t  had t o  a l l o w  t h e  p u b l i c  t o  i n s p e c t  
a l l  t h e i r  m a t e r i a l  t h a t  t h i s  would v i o l a t e  t h i s  a t t o r n e y -  
c l i e n t  p r i v i l e g e .  H e  a l s o  f e l t  t h a t  a  r e s o l u t i o n  c o u l d  b e  
s u b m i t t e d  t o  t h e  supreme c o u r t  s a y i n g  t h a t  t h e  committee 
would l i k e  t h i s  t o  b e  done and l e t  t h e  supreme c o u r t  do  it. 



MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

F e b r u a r y  2 ,  1979 

The t w e n t y - f o u r t h  m e e t i n g  o f  t h e  S e n a t e  J u d i c i a r y  Com- 
mittee was c a l l e d  t o  o r d e r  by S e n a t o r  E v e r e t t  R. Lens ink  
i n  room 331  o f  t h e  c a p i t o l  b u i l d i n g  on t h e  above d a t e  a t  
9 : 3 5  a.m. 

ROLL CALL: 

A l l  m e m b e r s  w e r e  p r e s e n t  w i t h  t h e  e x c e p t i o n  o f  S e n a t o r  
Turnage ,  who came i n  l a t e r .  

CONSIDEMTION OF SENATE BILL 211: 

S e n a t o r  Brown gave  a n  e x p l a n a t i o n  of t h i s  b i l l ,  which 
i s  an a c t  t o  submi t  t o  t h e  q u a l i f i e d  e l e c t o r s  of Xontana a  
c o n s t i t u t i o n a l  amendment t o  p r o v i d e  f o r  t h e  s t a t u t o r y  c r e a t i o n  
o f  a commission on p r a c t i c e s ,  e t c .  H e  s t a t e d  t h a t  h e  was 
concerned  a b o u t  t h e  image o f  h i s  p r o f e s s i o n  a s  he i s  s u r e  
t h a t  many l a w y e r s  a r e  today.  H e  f e l t  t h a t  t h i s  l e g i s l a t i o n  
would enhance  t h e  image and restore c o n f i d e n c e  i n  t h i s  pro-  
f e s s i o n ,  and i t  would i n v o l v e  p e o p l e  t o  a  l i m i t e d  e x t e n t ,  

H e  e x p l a i n e d  t h a t  t h e  commission can  recommend p r i v a t e  
d i s c i p l i n a r y  a c t i o n  o r  i t  can  r e c o m e n d  p u b l i c  d i s i p l i n a r y  
a c t i o n .  H e  p o i n t e d  o u t  t h a t  Judge Haswel l ,  Chief  J u s t i c e  of  
t h e  Montana Supreme C o u r t ,  had p r o c e s s e d  n ine ty -one  c o m p l a i n t s  
i n  t h e  f i r s t  e i g h t  months o f  1978. H e  proposed t o  i n v o l v e  the 
p u b l i c  by c r e a t i n g  a  commission on p r a c t i c e s  c o n s i s t i n g  of  
a  nine-member board  o f  s i x  l awyers  a p p o i n t e d  by t h e  supreme 
c o u r t  and  t h r e e  members, who a r e  n o t  a t t o r n e y s  and who s h a l l  
be a p p o i n t e d  by t h e  governor .  

H e  n o t e d  t h a t  today  t h e  recommendation i s  t o  p l a c e  l a y  
p e o p l e  on all p r o f e s s i o n a l  and l i c e n s i n g  boards .  H e  a l s o  
s t a t e d  t h a t  h i s  p r o p o s a l  i s  c o n s i s t e n t  w i t h  t h e  j u d i c i a l  s t a n d -  
a r d s  p r o c e d u r e .  H e  a l s o  r e f e r r e d  t o  s e c t i o n  ( 4 )  ( a )  where in  
i t  a l l o w s  p u b l i c  i n s p e c t i o n  of a l l  r e c o r d s  c o n c e r n i n g  any 
lawyer  t h a t  t h e  supreme c o u r t  h a s  p u b l i c l y  d i s c i p l i n e d .  He 
s a i d  t h a t  once  a  p u b l i c  employee h a s  been d i s c i p l i n e d ,  he  f e l t  
it i s  i m p o r t a n t  t o  have  t h e  e n t i r e  s l a t e  b e f o r e  t h e  p u b l i c  s o  
t h a t  t h e i r  q u e s t i o n s  a r e  answered and maybe i n  t h i s  way, t h e  
p u b l i c  w i l l  know i f  t h e  a t t o r n e y  h a s  been c l e a r e d  on some 
o t h e r  c h a r g e s ,  e t c .  H e  a l s o  s t a t e d  t h a t  t h i s  does  n o t  r u l e  
o u t  t h e  a b i l i t y  o f  t h e  supreme c o u r t  t o  a c t  i n  p r i v a t e  and 
t h a t  it s t i l l  h a s  t h e  o p t i o n  o f  p r i v a c y  i n  d i s c i p l i n i n g  t h e  
a t t o r n e y .  H e  f e l t  t h a t  t h i s  was c o n s i s t e n t  w i t h  t h e  r i g h t -  
to-know p r o v i s i o n s  o f  t h e  s t a t e  of  Montana. 
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L. M o r r i s  Ormseth, p r e s i d e n t - e l e c t  of  t h e  s t a t e  B a r  
A s s o c i a t i o n  of Montana, s t a t e d  t h a t  h i s  p o s i t i o n  i s  more o f  
a  l awyer  who happend t o  be  t h e  p r e s i d e n t - e l e c t  o f  t h e  b a r  
and s a i d  t h a t  t h i s  i s  n o t  a n  o f f i c i a l  p o s i t i o n .  H e  s a i d  
t h a t  t h e  c o n c e p t  of  p u t t i n g  l a y  p e o p l e  on t h e  b o a r d s  i s  
b e s t  e x p r e s s e d  by t h e  s a y i n g ,  "Don ' t  have  t h e  f o x  g u a r d  t h e  
c h i c k e n s "  and  h e  f e l t  t h a t  many t h i n g s  t h a t  a r e  r e l e v a n t  t o  
l a w y e r s '  e t h i c s  a r e  j u s t  n o t  unders tood  by t h e  p u b l i c .  H e  
g a v e  a n  example o f  t h e  Goldman case, w h e r e i n  h e  was d i s b a r r e d  
f o r  t h r e e  months f o r  u n e t h i c a l  p r a c t i c e  because  of g i v i n g  
f a l s e  a n d  m i s l e a d i n g  m e d i c a l  r e p o r t s  and h e  f e l t  t h a t  t h e  
l i n e  i s  n o t  c l e a r  when t h e  lawyer i s  d o i n g  t h e  b e s t  h e  c a n  
f o r  t h e  c l i e n t  b u t  when d o i n g  it u n e t h i c a l l y  t h a t  it c o r r o d e s  
t h e  s y s t e m  o f  j u s t i c e  and  h e  wondered if l a y  p e o p l e  can  be  
made t o  u n d e r s t a n d  some o f  t h o s e  c o n c e p t s .  H e  a l s o  s t a t e d  
t h a t  t h e r e  i s  a  l awyer  i n  h i s  o f f i c e  who s e r v e s  on t h e  com- 
m i s s i o n  and l a s t  y e a r  h e  s p e n t  147 h o u r s  and t h a t  some have  
s p e n t  more t i m e  t h a n  he d o e s  and w i t h  h i s  t i m e  f i g u r e d  a t  
what  t h e y  b i l l  f o r  him a n  hour  it was wor th  a b o u t  $8,000.00. 

F r a n c i s  G a l l a g h e r ,  a  member of t h e  Commission on 
P r a c t i c e s ,  s t a t e d  t h a t  he  a g r e e d  w i t h  t h e  s t a t e m e n t s  a g a i n s t  
making t h i s  a c o n s t i t u t i o n a l  amendment and  a l l  o t h e r  t h i n g s  
down t o  h a v i n g  l a y  p e o p l e  on t h e  commission. H e  s t a t e d  t h a t  
commission m e r h e r s  d e v o t e  a  l a r g e  a m o u n t  o f  t i m e  on  t h e s e  
m a t t e r s ,  it i n v o l v e s  l e g a l  e x p e r t i s e  such  a s  a  judge would 
have ,  t h a t  i t  would l i k e  a  p e r s o n  who would be a b l e  t o  b e  a  
w r i t e r  o f  t h e  d e c i s i o n s ,  h e  wondered what  r o l e  t h e y  would 
p l a y  i n  t h e  workings  o f  t h e  c o m ~ i s s i o n ,  t h a t  it i n v o l v e d  
f i l i n g s  o f  a c t i o n s ,  i n t e r p r e t a t i o n  of law and c o u r t  and a l s o  
e t h i c s .  H e  s t a t e d  t h a t  a  l a y  p e r s o n  may riot u n d e r s t a n d  r u l e s  
and c o n c e p t s  of  c o n f i d e n t i a l i t y ,  and h e  would n o t  mind t r y i n g  
t h i s  o p e r a t i n g  w i t h  less p e o p l e  on it. 

H e  f u r t h e r  s a i d  t h a t  he f e l t  t h a t  t h e  p r o v i s i o n  i n  t h e  
b i l l  t h a t  r e q u i r e s  t h a t  t h e  e n t i r e  f i l e  of  a  p u b l i c  d i s c i p l i n a r y  
a c t i o n  s h o u l d  be opened t o  t h e  p u b l i c  i s  a  t e r r i b l e  m i s t a k e ;  
and he  f e l t  t h a t  t h e  r e p u t a t i o n s  o f  t o t a l l y  i n n o c e n t  p e o p l e  
c o u l d  b e  t o t a l l y  damaged. H e  f u r t h e r  s t a t e d  t h a t  t h e  com- 
m i s s i o n  h a n d l e s  i t s  c a s e s  much more e x p e d i t i o u s l y  t h a n  i t  
h a s  i n  t h e  p a s t ,  h e  f e l t  t h a t  t h e  b i l l  was bad,  t h e  supreme 
c o u r t  i s  w i l l i n g  t o  t r y  o u t  t h e  l a y  p e o p l e  i d e a ,  t h a t  t h e  
o t h e r  p a r t s  o f  t h e  b i l l  a r e  so s u b j e c t  t o  a b u s e  and  t h a t  t h e y  
d o  n o t  t h i n k  t h e  way t o  g o  is by a  c o n s t i t u t i o n a l  amendment. 

Greg Morgan, Chairman of  t h e  Eoard o f  t h e  Bar Assoc ia -  
t i o n  and  a l s o  r e p r e s e n t i n g  h i m s e l f  a s  a  p r i v a t e  l a w y e r ,  gave  
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a  s t a t e m e n t  oppos ing  t h i s  b i l l ,  H e  s a i d  t h a t  a  b i l l  l i k e  
t h i s  i s  p o l i t i c a l l y  p o p u l a r  and he t h o u g h t  it w a s  wrong f o r  
t h e s e  k i n d s  o f  i s s u e s  t o  b e  l e g i s l a t e d .  H e  f e l t  t h a t  t h e  
supreme c o u r t  i s  n o t  u n r e s p o n s i v e  t o  t h e s e  t h i n g s .  

S e n a t o r  Brown gave  a  c l o s i n g  s t a t e m e n t  i n  which he  s a i d  . 
t h a t  h e  would have t o  d i s a g r e e  w i t h  a  l o t  o f  t h e  a rguments .  
H e  s a i d  t h e  l e g i s l a t i v e  r e v i e w  o n l y  comes i n t o  p l a y  a f t e r  
d i s c i p l i n a r y  a c t i o n  h a s  been t a k e n .  H e  a l s o  s t a t e d  t h a t  a 
r e s o l u t i o n  d o e s  n o t  have  t h e  same e f f e c t  a s  a law and i s  n o t  
b i n d i n g  on t h e  supreme c o u r t .  H e  n o t e d  t h a t  i n  t h e  m a t t e r  
o f  l a y  p e o p l e  b e i n g  on  t h e  commission t h a t  a t  f i r s t  t h e  b a r  
was t o t a l l y  opposed t o  it and now t h e y  a r e  lukewarm b e c a u s e  
t h i s  b i l l  w a s  i n t r c d u c e d .  I n  r e g a r d s  t o  t h e i r  argument o f  
l a y  p e o p l e  n o t  b e i n g  a b l e  t o  u n d e r s t a n d ,  he  commented t h a t  
t h e  whole c o n c e p t  o f  o u r  s o c i e t y  i s  u s i n g  l a y  p e o p l e  - j u r i e s ,  
e t c . ,  - and t h a t  l a y  p e o p l e  a r e  p e r f e c t l y  a b l e  t o  make t h e s e  
k i n d s  o f  judgments .  

There  was no f u r t h e r  d i s c u s s i o n  and t h e  h e a r i n g  on t h i s  
b i l l  w a s  c l o s e d .  

CONSIDERATION O F  SENATE B I L L  2 3 2 :  

T h i s  i s  a n  a c t  t o  submi t  t o  t h e  q u a l i f i e d  electors of 
Montana an  amendment t o  Article V I I ,  S e c t i o n  11, of t h e  Montana 
C o n s t i t u t i o n  t o  r e q u i r e  t h a t  c e r t a i n  documents  o f  t h e  J u d i c i a l  
S t a n d a r d s  Commission be  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n ,  e tc .  

S e n a t o r  Erown gave  a n  e x p l a n a t i o n  o f  t h i s  b i l l .  H e  s t a t e d  
t h a t  t h e  commission w a s  e s t a b l i s h e d  by law t o  recommend d i s c i p l i n -  
a r y  a c t i o n s  a g a i n s t  judges .  

There w e r e  no f u r t h e r  proponents and no opponen t s .  

J. C.  Weingar tne r ,  r e p r e s e n t i n g  t h e  S t a t e  Bar A s s o c i a t i o n  
o f  Montana, gave  a  s t a t e m e n t  oppos ing  t h i s  b i l l  f o r  t h e  s a m e  
r e a s o n s  a s  he d i d  i n  S e n a t e  B i l l  211. 

There  were no f u r t h e r  opponen t s .  Q u e s t i o n s  o r  comments w e r e  
r e q u e s t e d  on e i t h e r  b i l l .  

S e n a t o r  Towe q u e s t i o n e d  i f  he  i n t e n d e d  f o r  a l l  o f  t h e  
c o n ~ m i s s i o n ' s  r e p o r t s  and t r a n s c r i p t i o n s  t o  b e  i n c l u d e d .  S e n a t o r  
Brown responded  y e s ,  e v e r y t h i n g  t h a t  was f i n a l l y  d i s p o s e d  o f ,  
and he s t a t e d  t h a t  i n  t h e  workmen's compensat ion  a c t  t h e  rumors 
were r u n n i n g  rampant  and  he  f e l t  t h a t  t h e  r e c o r d  s h o u l d  be c l e a r e d .  

I 
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S e n a t o r  Van Valkenburg  commented t h a t  i n  c o n n e c t i o n  
w i t h  d i s c i p l i n e  o f  a p u b l i c  o f f i c i a l ,  a  judge i s  an  e l e c t e d  
o f f i c i a l  who u n d e r t a k e s  a  r e s p o n s i b i l i t y  i n  t h e  c o u r s e  o f  
d o i n g  t h a t  f u n c t i o n  f o r  t h e  p u b l i c  and t h a t  he t h i n k s  t h i s  
i s  e n t i r e l y  d i f f e r e n t  t h a n  someone p u r s u i n g  an  o c c u p a t i o n .  

J. C. Weingar tne r  c o m e n t e d  t h a t  t h e y  s h o u l d  s c a l e  
down w h a t  has t o  b e  d i s c l o s e d  and S e n a t o r  Van Valkenburg  
s t a t e d  why s h o u l d  a n y t h i n g  n o t  b e  d i s c l o s e d  a b o u t  a  p u b l i c  
o f f i c i a l  who i s  n o t  d o i n g  h i s  job  p r o p e r l y .  J. C. W e i n g a r t n e r  
commented what a b o u t  something t h a t  i s  s u p r i o u s  o r  someone 
who i s  t r y i n g  t o  f i g u r e  o u t  how t h e y  a r e  go ing  t o  g e t  t h a t  guy. 

S e n a t o r  O'Hara q u e s t i o n e d  a s  t o  how many r e c e i v e d  p u b l i c  
or  p r i v a t e  disciplinary a c t i o n s  l a s t  y e a r .  M r .  G a l l a g h e r  
s a i d  t h a t  h e  would have  t o  g u e s s ,  b u t  l a s t  y e a r  i n  1978,  
t h e y  p r o b a b l y  c e n s o r e d  two p u b l i c l y ,  s e v e r a l  had p r i v a t e  
c e n s u r e s ,  s e v e r a l  admoni t ions  and he d i d  n o t  t h i n k  t h e r e  were  
any d i s c i p l i n a r y  a c t i o n s .  

M r .  G a l l a g h e r  s t a t e d  t h a t  he  had j u s t  gone t o  t h e  
supreme c o u r t  o f f i c e  and t o l d  them he wanted t o  see t h e  
r e p o r t s  on t h e  Goldman m a t t e r  - what would t h e y  g i v e  me 
o f  t h e  e n t i r e  t r a n s c r i p t ,  e t c . ,  - and t h e y  gave him a f i l e  
f rom 1 2  t o  18 i n c h e s  t h i c k .  

S e n a t o r  Towe q u e s t i o n e d  what a b o u t  t h e  a t t o r n e y s  - a r e .  
t h e y  in fo rmed  when a c o m p l a i n t  i s  f i l e d  a g a i n s t  them and 
how much i s  a v a i l a b l e  t o  them. 

M r .  G a l l a g h e r  s t a t e d  t h a t  t h e  p r o c e d u r e  h a s  d e v e l o p e d  
now when a c o m p l a i n t  i s  f i l e d  a g a i n s t  a  lawyer ,  a  copy of  
t h e  c o m p l a i n t  i s  m a i l e d  t o  him, t h e y  a s k  t h e  lawyer i f  h e  
w i l l  p e r m i t  them t o  f u r n i s h  a  copy o f  h i s  r e s p o n s e  t o  t h e  
c o m p l a i n t ,  a n d  i f  t h a t  s a t i s f i e s  t h e  compla inan t ,  t h a t  ends  
t h e  c a s e .  I f  i t  d o e s  n o t ,  it i s  r e f e r r e d  t o  a  g r i e v a n c e  
commit tee  and  t h e y  g e t  a  r e p o r t  back from them and s e n d  a  
l e t t e r  s t a t i n g  t h a t  a  f o r m a l  c o m p l a i n t  h a s  been f i l e d  and 
u l t i m a t e l y  t h e r e  i s  a  h e a r i n g .  

S e n a t o r  G a l t  q u e s t i o n e d  S e n a t o r  Brown a s  t o  whe the r  
h e  i s  conv inced  t h a t  t h e y  have  t o  have a  c o n s t i t u t i o n a l  
amendment o r  c o u l d  it be  hand led  o t h e r w i s e .  S e n a t o r  Brown 
s t a t q d  t h a t  i f  t h e y  would open i t  up,  t h a t  would b e  f i n e ;  
i f  t h e y  want  t o  c o n f i r m  t h a t  i t  w i l l  be done,  he  f e l t  t h e y  
would have  t o  g o  w i t h  t h e  b i l l . .  
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There  w a s  no  further d i s c u s s i o n  on t h e  b i l l  and  t h e  
h e a r i n g  w a s  c l o s e d .  

There  being no f u r t h e r  b u s i n e s s ,  the meet ing  adjourned 
a t  11:28 a.m. 

SENATOR EVERETT R. LENSINR, Chairman 
S e n a t e  J u d i c i a r y  Committee 



I NAME I PRESENT 

l ' u r t ~ a g c ,  Jcan A ,  (R) 

O 1 l l a r ; l ,  Jessc A .  (R) 4' 

I A r l d c ? r s o n ,  Mike (R) -- ------- - -.-- 

I Brnrr~rl, S t c v c  ( I ) )  
- -- -- -- -- ---------a I -- 

i 

I V s r i  V n l k c n b u r g ,  Fred (D) 
- . - -  - - 

~ I c a l y ,  Jolln E .  ( J a c k )  (D) 
--.--- 

Il ; lcl i  Day A t t a c h  to Minutes. 
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Bill Summary for Friday Feb. 2 
SB 211 and 232 

SB 211. Amend ~rticle VII, section 2 of the Montana Constitution 
Supreme Court jurisdiction 

current law - Article VII, section 2 of the Montana Constituti 
gives the supreme court the power to make rules governing 
admission to the bar and conduct of attorneys. Under this 
authority, the supreme court adopted a rule in 1965 establishi 

t 
a commission on practice. This commission is rna'de up solely 8 
of attorneys elected from each district by the attorneys in 
the district. The commission investigates complaints about 
attorneys. Proceedings by the commission are confidential 
unless and until disciplinary proceedings are begun in court. 
Under 37-61-301, the supreme court has the exclusive juris- 
diction to remove or suspend attorneys. 1 

7 

roposed bill - provides for a constitutional amendment to be 
:ubmitted to the voters which would create a new section 12 to 
Article VII, section 2, giving the legislature power to appoin 
a commission on practice. S 

Section 1. amend Article VII, section 2 ( 3 )  I 
proposed bill- would make the supreme court's power subject to 
new section 12. 

Section 2. new section 12. Discipline of attorneys. 

roposed bill - directs the legislature to create a 
gn practice made up of 6 attorneys appointed by the supreme 
court and 3 non-attorneys appointed by the governor, all 
appointments must be confirmed by the senate. The commission 
would have authority to investigate complaints and make rules. 
The coiimission could make recommendations to the supreme court 
for discipline of attorneys, including disbarment, suspension, 

disciplinary action uqon recommendation of the commission. 
and censure. The supreme court would have the discretion to 

Proceedings of the commission would be confidential except whe 
an attorney is publicly disciplined by the supreme court. The 
commission would make biennial reports to the legislature, 
governor and supreme court; such reports could not reveal in- 
formation about any proceeding that did not result in public 
discipline by the supreme court. 

Section 3. New ~ffective date - Jan. 1, 1981. I 
Section 4. New d submission to electors. 

Sections (1) and (2) are to be submitted to the electors 
in the general election to be held November 4, 1980. 8 

SB 232 .  Amend Article VII, section 11 of the Montana Constitution.- 
* the judiciary - removal and discipline. 

Section 1. Amend Article VII, section 11 of the Montana Constitut 

current law - under the current section 11, the legislature can 
create a judicial standards commission to investigate complaint 
about judges, make rules, and recommend discipline; commission 
proceedings are to be kept confidential. 

C 
,/' /. -I I[ I 



proposed bill - provides that all appointments to the corn- 
mission must be confirmed by the senate; deletes the language 
making commission proceedings confidential and adds new 
language which provides that proceedings will be confidential 
excep t  when the supreme court retires or disciplines a judge, 
in which case, the commission's transcripts and documents con- 
cerning that judge s h a l l  be made available for public inspec- 
tion; requires t h e  conmission to make biennial reports to the 
legislature, governor, and supreme court, s u c h  reports cannot 
reveal information of proceedings t h a t  did not result in dis- 
ciplinary action. 

Section 2. New. Effective date - Jan. 1, 1981. 

Section 3. New. Submission to electors. 

Proposed constitutional amendment to be submitted to the 
v o t e r s  at t h e  general election to be held in November, 1980. 





Senator Steve Brown 
' Montana S t a t e  Senate 

S t a t e  Capi to l  Building 
Helena, Mont. 59601 

Jan. 17, 1979 

Dear Steve,  

Thank you f o r  sending the  d r a f t  of t h e  two b i l l s  t o  me regarding t h e  Corrimission on 
P r a c t i c e  and J u d i c i a l  Standards Commission. I have reviewed them and I have some 
thoughts I would l i k e  t o  share with you. 

Regarding t h e  appointment of laymen t o  both commissions. Perhaps it may be d e s i r e a b i e  
t o  add t h a t  they do not  serve a t  t h e  p leasure  of e i t h e r  t h e  Govenor o r  Senate o r  
perhaps simply n o t  a t  the  p leasure  of the  Govenor. This would e f f e c t i v e l y  remove 
them from p o l i t i c s .  

I am a l s o  a f r a i d  t h a t  you won't accomplish your ob jec t ive  by leaving the  a u t h o r i t y  
t o  d i s c i p l i n e  Attorneys with the  Supreme Court. I f  t h i s  au thor i ty  were ves ted  i n  
the  commission on p r a c t i c e ,  t h e  Attorney would s t i l l  have the  r i g h t  t o  appeal t o  
the  cour t  i f  he thought i t  r i g h t  t o  do so. The people too  would have a d i r e c t  
voice i n  the  enforcement of the  Code of Profess ional  Conduct. Since t h e  proceedings 
a r e  c o n f i d e n t i a l ,  t h e  laymen could be muzzled and bur ied  by a 6 t o  3 vote  on a l l  
complaints more e a s i l y  i f  procedures a r e  l e f t  a s  they a r e  now. The Supreme Court 
says it i s  overburdened with work, t h i s  would remove some of t h e i r  caseload.  On 
appeal ,  an Attorney f ron  the  commission on p r a c t i c e  could defend t h e  commissions 
ac t ion .  

Thank you f o r  your t i n e  Steve and I look forward t o  a t tending the  hearings.  
, --\ 

/' -/ -- \ - cz--~--J 72'' -C,<-d ~ 1 -  
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David W. Stewart  
2315 National  Ave. 
Helena, Mont. 59601 
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PROPOSED AMEI\IDMENTS TO S.B. 21 1 / A 

Section 2 S t r ike  "Governor", and add "Supreme Court". 
Line 15 

Line . l 5  & Str ike :  "A1 1 appointees shall be subject.  t o  confirmation by 
16,  Page 2 the Senate. " 

Line I ,  ( a )  When the Supreme Court publicly discipl ines  an at torney,  a l l  I 

Page 3 o f  the Comission's t ranscr ip ts  of o f f i c i a l  proceedings and recom- d 

mended decision of the Commission concerning that  attorney shal l  
be available f o r  public inspection. The Cornnlission shall  assure 
tha t  the attorney-client privilege i s  preserved and shall  not d i s -  
c lose the names of any complaintants tha t  have communicated with 
the Commission. Only tha t  material d i rec t ly  relat ing to  the charge 
or charges on which the Supreme Court takes action can be made 
pub1 i c .  




