
MINUTES OF THE MEETING 
AGRICULTURE, LIVESTOCK & IRRIGATION 

MONTANA STATE SENATE 

January 29, 1979 

The eighth meeting of the Agriculture, Livestock and 
Irrigation Committee was called to order on the above date 
in Room 415 of the State Capitol Building by Chairman Galt 
at 12:30 p.m. 

ROLL CALL: All members were present. Senator Hager 
arrived at 1:OO. He had been testifying on another bill. 

The witnesses that were present to give testimony are 4 
attached on the Visitor's Register. 

1 

Senator Galt stated that this meeting would be to con- 
sider proposed amendments to Senate Bill 76. 

I 

Senator Steve Brown presented proposed amendments to the 
committee, which are attached per exhibit #1. He said there 
is a constitutional problem with the district judges and the 

1 
water judges. He felt someone would challenge the law in the 
constitution about the jurisdictional problem. He felt a 
constitutional amendxient would be the way to solve the problem. 

1 
It could be placed on the ballot in the primary election in 1980. 
He felt the Supreme Court could issue the rules until the 
constitutional amendment was passed. He said another problem 
in the bill was the disqualification of judges. The language 
in the bill conflicts with the Supreme Court ruling. He said 
an alternative to this would he to draft a joint resolution 
from the committee asking the Supreme Court to set up special 
rules of evidence and deal with disqualification provision. 
The Legislature could disapprove any rule they did not like in 
the next session. He also proposed the elimination of the special 

3 
nominating commision and replace it with the existing 
nomination commission. He also expressed concern about the 
$480 filing fee limitation. He felt it would do delay the filing 

1 
process. The DNR could catalogue the claims and as soon as 
the amendment to the constitution was passed they would pass 
the information on to the water judges. 

I 
Ted Doney, Department of Natural Resources, stated that 

he would explain their proposed amendments on Set #2(attached 
to the previous meeting) since the committee wanted to keep the 

I 
water judges. He said he also felt there was a constitutional 
problem of whether we could set up water courts with exclusive 
jurisdiction. Their amendment would strike "exclusive". They 

1 
also felt that the simple filing of the form for a water right 
would not be sufficient and wanted more information filed. 
They did not feel this would put additional burdens on the 
claimants. Another concern they had was on the failure to file. 
They felt if a person did not fail his claim should be forfeited. 
He said water rights are property rights and property rights 

J 
can be taken away with due process of the law. They also would 

I 
propose to delay the effective date because the department I 
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would n o t  have  enough t i m e  t o  in fo rm t h e  p u b l i c  t h a t  t h e y  
have  t o  f i l e .  They a l s o  f e l t  t h a t  eve ryone  who f i l e s  a  c l a i m  
even though  t h e y  a r e  n o t  i n  t h e  f i n a l  d e c r e e  s h o u l d  b e  n o t i f i e d .  
H e  s a i d  t h e y  were n o t  i n  f a v o r  of a  c o u r t  a d j u d i c a t i o n  p r o c e s s ,  
b e c a u s e  (1) t h e y  f e l t  i t  would b e  i m p o s s i b l e  t o  do it t h r o u g h  
t h e  c o u r t s ,  s i n c e  no s t a t e  h a s  e v e r  done i t  y e t ;  ( 2 )  i t  would 
b e  t o o  c o s t l y ,  e s p e c i a l l y  t o  t h e  c l a i m a n t s ;  ( 3 )  and t h a t  it 
was n o t  n e c e s s a r y  t o  have  a  c o u r t  d e c r e e  i n  most c a s e s .  M r .  
Doney d i d  n o t  f e e l  t h e  I n d i a n s  s h o u l d  b e  exempted. 

S e n a t o r  Boylan s a i d  t h a t  d u r i n g  t h e  i n t e r i m  t h e  commit tee  
had d i s c u s s e d  t h e  c o u r t  sys tem and  f e l t  i t  wou1.d b e  b e t t e r  
b e c a u s e  i f  i t  was done a d m i n i s t r a t i v e l y  d e c i s i o n s  m i g h t  b e  p u t  
off b u t  a  c o u r t  would make a  d e c i s i o n .  

R i c k  Gordon, DNR, s a i d  t h e  way t h e  b i l l  r e a d s  now, a 
m u n i c i p a l i t y  c o u l d  t a k e  a l l  t h e  w a t e r  t h e y  wanted a n d  b e  
exempt. 

A t  t h i s  p o i n t  S e n a t o r  A k l e s t a d  moved t h e  D N R ' s  p roposed  
amendments numbers 7 and 8 of t h e i r  s e t - o r  numbers 3. and 2 
o n  a t t a c h e d  commit tee  r e p o r t .  Motion c a r r i e d .  

Gordon McGowan, Montana R a i l r o a d s ,  s a i d  t h a t  h i s  p roposed  
amendment would b e  t h a t  t h e  c h i e f  judge  r e p o r t  back t o  t h e  
L e g i s l a t u r e  every two y e a r s .  

S e n a t o r  Conover p r e s e n t e d  a  proposed amendment t o  t h e  
commit tee .  S e e  a t t a c h m e n t  #3 .  T h i s  amendment would  b e  a 
d e c l i n i n g  f e e  s c h e d u l e  f o r  t h e  number o f  c l a i m s  a  p e r s o n  had. 
H e  t h o u g h t  t h e  e n t i r e  s t a t e  s h o u l d  b e  under  t h i s .  S e n a t o r  
J e r g e s o n  s a i d  h e  had h e l 2 e d  draw up t h i s  amendment b e c a u s e  o f  
t h e  numerous mining c l a i m s  i n  t h e  w e s t e r n  p a r t  o f  t h e  s t a t e .  
S e n a t o r  Conover moved t h e  amendment. Motion f a i l e d  on  a  r o l l  
c a l l  of 4 t o  4 .  

S e n a t o r  Boylan s a i d  t h a t  t h e  House S e l e c t  Committee on  
Water  h a s  s e v e r a l  a t t o r n e y s  on it and c o u l d  a d d r e s s  i t s e l f  t o  
some o f  t h e  amendments t h a t  t h i s  committee does  n o t  a c c e p t .  
T h e  c o m m i t t e e  f e l t  it w o u l d  be  be t te r  t o  get t h e  b i l l  over t o  
t h e  House s o  t h e y  c o u l d  have  t i m e  t o  f u r t h e r  s t u d y  it. 

S e n a t o r  A k l e s t a d  b r o u g h t  o u t  t h a t  s t o c k  w a t e r  dams and  dead  
w a t e r  a r e  i n c l u d e d  i.n t h i s  b i l l .  

S e n a t o r  K o l s t a d  ment ioned t h a t  a l l  o f  t h e  w a t e r  j u d g e s  would 
n o t  have  t o  be  a p p o i n t e d  r i g h t  away. 

DISPOSITION OF SENATE BILL 7 6 :  S e n a t o r  K o l s t a d  moved t h a t  
S e n a t e  B i l l  76  DO PASS AS AMENDED. Motion c a r r i e d  unanimously .  

The mee t ing  was t h e n  a d j o u r n e d .  
* 

,/ i ; , ; ; ~  
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SENATOR J A C K  E .  G A L T ,  Chairman 
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ATdENDMENT TO REMOVE SPECIAL NOMINATING COMPIISSION 
AND TO REPLACE I T  WITH EXISTING NOMINATION COMMISSION. 

1. Page  7 ,  l i n e  1 4  t h r o u g h  l i n e  2 5  on page  8 .  
S t r i k e :  s e c t i o n  9 i n  i t s  e n t i r e t y  
Renumber: a l l  s u b s e q u e n t  s e c t i o n s  

2 .  Page 9 ,  l i n e s  2 t h r o u g h  6 
S t r i k e :  a l l  o f  l i n e s  2 t h r o u g h  6 
I n s e r t :  ".  (1) The g o v e r n o r  s h a l l  a p p o i n t  p e r s o n s  

t o  s e r v e  a s  w a t e r  j u d g e s  f rom nominees  s u b m i t t e d  
by t h e  j u d i c i a l  n o m i n a t i o n  commission a s  p r o v i d e d  
f o r  i n  T i t l e  3 ,  c h a p t e r  1, p a r t  1 0 .  F o r  t h e  
p u r p o s e  o f  n o m i n a t i n g  p e r s o n s  t o  s e r v e  a s  a w a t e r  
j u d g e ,  a  vacancy  e x i s t s  whenever  a  n e w  water judqe  
p o s i t i o n  i s  crea ted ,Y m bp?p ' S  t e r m  
ex&=(within 6 0  d a y s  e judge  h a s  r e s i g n e d  
o r  i s  o t h e r w i s e  u n a b l e  t o  c o m p l e t e  h i s  t e r m .  
( 2 )  Whenever t h e  p o s i t i o n  o f  c h i e f  w a t e r  judge  is 
v a c a n t ,  t h e  n o m i n a t i o n  commission s h a l l  recommend 
o n e  nominee o r  w a t e r  j udge  t o  be a s s i g n e d  a s  c h i e f  
w a t e r  j u d g e . "  



PROCEDUPAL CLARIFICATION 

P r o p o s a l  i s  t o  amend t h e  b i l l  t o  runiovc i n s t r u c t i o n s  
c o n c e r n i n g  r u l e s  of p r o c e d u r e ,  e v i d e n c e ,  a n d  d i s q u a l i f i c a t i o n  
and  i n s t e a d  s u b m i t  a r e s o l u t i o n  a d d r e s s e d  t o  t h e  Supreme C o u r t  
t o  c o n s i d e r  t h e s e  q u e s t i o n s .  The r e s o l u t i o n  b ~ o u l d  be a 
corni t tee  b i l l .  

1. P a g e  3 ,  l i n e  2 2  t h r o u g h  l i n e  6 o n  page 4 .  
S t r i k e :  S e c t i o n  5 i n  i t s  e n t i r e t y  
Renumber: a l l  s u b s e q u e n t  s e c t i o n s  

2. Page 4 ,  l i n e  7 t h r o u g h  l i n e  3 o n  page 7 
S t r i k e :  S e c t i o n  6 i n  i t s  e n t i r e t y  
Renumber: all s u b s e q u e n t  s e c t i o n s  



SENATE DnTI,I, 7 6  

N e w  S c c L i o n  S e c t i o n  1 3 .  I ? i l i ~ i g  I e ' c c  -- Fcc s c h e d u l e  -- 
A 

s p e c i a l  a c c o u n t  c r e a t e d .  (1) E a c h  c l a i m  f i l e d  u n d e r  

[ s e c t i o n  1 2 1  shail be a c c o n i p a n i e d  by a f ee  e x c e p t  t h a t  110 

fee is r e q u i r e d  a c c o m p a n y i n g  a c l a i m  of  a n  e x i s t i n g  r i g h t  

t h a t  i s  i n c l u d e d  i n  a decree of a c o u r t  j n  t h e  s t a t e  o f  

M o n t a n a  a n d  w h i c h  i s  a c c o m p a n i e d  b y  a c c r t i f i c d  c o p y  o f  

t h a t  decree or  v e r i f i e d  a s  o t h e r w i s e  o r d e r e d  by t h e  c o u r t .  

( 2 )  E a c h  c l a im  f i l e d  u n d e r  [section 1 2 1  shall he 

a c c o m p a n i e d  by a f e e  a c c o r d i n g  t o  t h e  following schedule: 

( a )  f o r  1 t o  1 2  clairns,  a fccyof $ 4 0  per c l a i m ,  

( b )  for 1 3  t o  24 c l a i m s ,  a f e e  of $ 2 0  per  c la im i n  

e x c e s s  of 1 2 ,  

(c) for 2 5  to 36 c l a ims ,  13 f f c c ?  o f  $ 3 0  per c l a i m  i n  

excess of 24,  

( d )  f o r  37 or m o r c  c l a i m s ,  a fee of $5 p e r  claim i n  

e x c e s s  o f  3 6 .  

( 3 )  There is c s t a b l i s h c d  a w a t e r  r i g h t  a d j u d i c a t i o n  

a c c o u n t  i n  t h e  earmarked r e v e n u e  f u n d  of t h e  s t a t e  t r e a s u r y .  

A l l  fees  c o l l e c t e d  u n d e r  [ sec t ions  13  a n d  221 s h a l l  be 

depos i ted  i n  t he  a c c o u n t  t o  pay t h e  e x p e n s e s  i n c u r r e d  f o r  

a d m i n i s t e r i n g  [ t h i s  a c t ]  . 
I l l u s t r a t i o n  

F a r m e r  A 
F a r m e r  D 
F a r m e r  C 
Farmer D 
F a r m e r  15 

1 2  c l a i m s  $ 4 8 0  
2 4  c l a i m s  $ 7 2 0  
36  c~.h. ims $ 8 4 0  
4 8  c l a i m s  $300 

1 0 0  c l n i r n s  $ 1 , 1 6 0  
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p -- .............................. MR. ......... & . ~ . s . & . d ~ ~ k  

............................... we,  your committee on ........... ~ : ~ . ~ ~ G ! ~ ~ ~ ~ ? S . Z C . X . . . ~ ! . ~ V ~ . ~ % ~ C . ! ~ . . . . ~ ! . . . ~ . ~ . ~ ~ : ~ ~ . ~ . ~ ~ R . . . .  

*. 3 .................................................... .............................................. 76 having had uader consideration S.~,.?-g!~f-r eill No. ................. 

Sezr3Lp 
I 

......................................... Res~;ectfuligi report as follows: That  ...................................................... : ................... ............ Bill No 75, I 4 
intrc6uccd bill . ,  be azlendzd as follor;s : 

I. Psgc 9, line 19, 
P0110f.7j.fkg: "n~i*' 
Strike: " divlsPonn 
Insert: rdivezsion" 

2. Page 9 ,  line 22. 
FolZcwFng : "and" 
Insert: "individual as a~psscd to ~ m i c i p a l "  

3 .  2zge 14. 
Fsllo;~i.r,g: line 22 
Xnsezt: "Scctiaz 20- Expenses to be bo~ne by skate. A l b  expenses 

.I-- cacon3tered as n r e s u l t  of t h i s  act are to be paid 2rax ~ n c  car~arked 
revenue f u n d  of the s ta tc  t reasur-y.  Expenses s h a l l  ir*cPuGz, bu"Le"i 
be Licitad to, t h z  salaries and expenses of personnzl;  equipaent ;  
of f ice  space; and other necassltles of the wzter courts. If s u f f i c i e n t  

1 
revence is not available from the c a m . r k e d  revenue Ev-d, m i d  expense 
shall be paid f ro3  the state's general fund." 

Ciapas< 

Renw5er:  all subsequent sections 
Y /  J I 

And, a s  so mended, 
.................................................................... 

I 
€30 PAS? 
J T m *  .TG. - SEi4ATGX JACK E. G.XLT, Chairman. 

Helena. h:ont. , I  1: - I 




