
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

J a n u a r y  2 6 ,  1979 

The s i x t e e n t h  meet ing  o f  t h e  commit tee  was c a l l e d  
t o  o r d e r  by Chairman Lens ink  a t  10:OO a.m. i n  room 331 on 
t h e  above d a t e .  

ROLL CALL: 

A l l  members w e r e  p r e s e n t  w i t h  t h e  e x c e p t i o n  o f  
S e n a t o r  Turnage ,  who was excused.  

CONSIDERATION OF SENATE BILL 183: 

S e n a t o r  Van Valkenburg gave  a n  e x p l a n a t i o n  o f  t h i s  
b i l l ,  which  is a n  a c t  t o  e l i m i n a t e  t h e  c r i m i n a l  o f f e n s e  o f  

' c r i m i n a l  d e f a m a t i o n  from t h e  c r i m i n a l  code.  H e  s a i d  t h a t  
t h e  c o u n t y  a t t o r n e y s  f i n d  t h a t  t h i s  p o r t i o n  o f  t h e  law is 
v i r t u a l l y  u n e n f o r c e a b l e  and t h a t  t h e y  f e e l  t h a t  it i s  n o t  
i n  t h e  b e s t  p u b l i c  i n t e r e s t .  H e  i n t r o d u c e d  Tom Honzel ,  
r e p r e s e n t i n g  t h e  Montana County A t t o r n e y s  A s s o c i a t i o n ,  who 
g a v e  a  s t a t e m e n t  i n  s u p p o r t  of  t h i s  b i l l .  H e  c i t e d  a c a s e  i n  
J e f f e r s o n  County which was f i l e d  and ended up  b e i n g  a  c i v i l  
c a s e ,  and h e  s t a t e d  t h a t  it  was v i r t u a l l y  i m p o s s i b l e  t o  
p r o s e c u t e  under  t h i s  law. 

There  were no f u r t h e r  p r o p o n e n t s  and no o p p o n e n t s .  

S e n a t o r  Brown s t a t e d  t h a t  he  opposed t h i s  b i l l .  
H e  f e l t  t h a t  even though t h i s  law h a s n ' t  been used  much t h a t  
i n  a  c a s e  where t h e r e  was a v e r y  h e a t e d  campaign and t h e r e  
was a b u s i v e  and i n f l a m a t o r y  s t a t e m e n t s  made t h a t  he  would l i k e  
t o  see t h i s  b i l l  on t h e  books even i f  t h e r e  w a s  o n l y  one  
s i n g l e  i n s t a n c e  i n  t h e  s t a t e  o f  Montana. 

S e n a t o r  Van Valkenburg s t a t e d  t h a t  c e r t a i n l y  t h e r e  
was a d e t e r r i n g  v a l u e  t o  have t h i s  s t a t u t e  on t h e  books b u t  
t h a t  c o u n t y  a t t o r n e y s  r e a l l y  s h o u l d  b e  d e v o t i n g  t h e i r  t i m e  t o  
o t h e r  t h i n g s .  

S e n a t o r  Lens ink  q u e s t i o n e d  of Honzel  i f  t h e r e  
have  been any o f  t h e s e  c a s e s  t h a t  have been c a r r i e d  o u t  and 
M r .  Honzel  s t a t e d  t h a t  none had been s u c c e s s f u l .  

S e n a t o r  Lens ink  c l o s e d  t h e  h e a r i n g  on  t h i s  b i l l .  

CONSIDERATION OF HOUSE BILL 95: 

R e p r e s e n t a t i v e  John S c u l l y  gave  a n  e x p l a n a t i o n  o f  
t h i s  b i l l  which i s  an  a c t  t o  make t h e  s e c t i o n  a p p l i c a b l e  t o  
a l l  l i c e n s e s  under  t h e  l i q u o r  code;  t o  remove l anguage  r e l a t i n g  
t o  c r i m i n a l  s a n c t i o n s  when t h e  a p p l i c a n t  makes a  f a l s e  s t a t e -  
ment on t h e  l i c e n s e  a p p l i c a t i o n  and t o  p r o v i d e  f o r  d e n i a l  o r  
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r e v o c a t i o n  o f  l i c e n s e s  whenever f a l s e  s t a t e m e n t s  a r e  made i n  
l i c e n s e  a p p l i c a t i o n s .  H e  s t a t e d  t h a t  t h i s  d o e s  n o t  p r o h i b i t  
t h e  c o u n t y  a t t o r n e y s  from f i l i n g  under  c r i m i n a l  c o u r t .  

Tom Mufholland from t h e  L iquor  D i v i s i o n  s t a t e d  
t h a t  he was h e r e  t o  answer any q u e s t i o n s  t h a t  t h e  commit tee  
m i g h t  have.  

There  was some d i s c u s s i o n .  

There  w e r e  no f u r t h e r  p r o p o n e n t s  and no o p p o n e n t s .  

DISPOSITION OF HOUSE BILL 95: 

S e n a t o r  Brown moved t h a t  t h i s  b i l l  be  c o n c u r r e d  i n .  
The mot ion  c a r r i e d  unanimously.  

CONSIDERATION OF HOUSE JOINT RESOLUTION 2: 

R e p r e s e n t a t i v e  ScuPly  was n o t  h e r e  f o r  t h e  f i r s t  
h e a r i n g  on t h i s  b i l l  and was g i v e n  a n  o p p o r t u n i t y  t o  e x p l a i n  
h i s  v iews on t h i s  b i l l  a t  t h i s  t i m e .  

S e n a t o r  Towe e x p l a i n e d  t h a t  he  was concerned  t h a t  
t h i s  would n o t  a l l o w  many a p p l i c a n t s  t o  a p p e a l  f u r t h e r  t o  
t h e  Supreme Cour t .  H e  wondered how do you r a i s e  a new i s s u e  
o r  how do you h a n d l e  i t  i f  t h e  Supreme C o u r t  had  n o t  t a k e n  a 
p o s i t i o n  on t h e  i s s u e  and t h e n  changed t h e i r  mind i n  t h e  m a t t e r .  

R e p r e s e n t a t i v e  S c u l l y  f e l t  t h a t  t h a t  p e r s o n  would 
be o u t  o f  l u c k .  H e  s t a t e d  t h a t  what  w e  have  done a s  a t t o r n e y s  
i s  t o  a lways  f i n d  a way t o  r eopen  t h e s e  c a s e s  and w e  a r e  
a lways  r e l u c t a n t  t o  end a n y t h i n g .  T h e r e  h a s  t o  b e  a  
f i n a l i t y  a n d ' h e  s t a t e d  t h a t  h e  t h i n k s  a p e r s o n  i s  e n t i t l e d  
t o  h i s  day  i n  c o u r t  b u t  h e  d o e s n ' t  t h i n k  h e  i s  e n t i t l e d  t o  a  
y e a r .  

S e n a t o r  Van VaPkenburg s t a t e d  t h a t  h e  was m a i n l y  ' 

concerned  by t h o s e  p e o p l e  who d o n ' t  have  t h e  f u n d s  o r  i n t e l -  
l i g e n c e  a s  t o  know how t o  g e t  l e g a l  c o u n s e l .  I n  t h a t  s i t u a t i o n ,  
t h e y  do n o t  have  l e g a l  e x p e r t i s e .  H e  moved t h a t  t h e  b i l l  b e  
amended on page  2 ,  l i n e  5 ,  a f t e r  t h e  word " a p p e a l "  i n s e r t  
" s o  l o n g  a s  t h e  p e t i t i o n e r  i s  r e p r e s e n t e d  by c o u n s e l  o r  h a s  
e f f e c t i v e l y  waived t h e  r i g h t  t o  c o u n s e l " .  The mot ion  c a r r i e d  
unanimously.  

S e n a t o r  Towe moved t o  amend t h e  b i l l  on  page  2 ,  
l i n e  4 by s t r i k i n g  t h e  word " a l l "  and on l i n e  5 a f t e r  word 
" r e l i e f "  i n s e r t  "on  t h e  same i s s u e s " .  There  was some d i s c u s s i o n  
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and t h e n  Towe s a i d  h e  would l i k e  t o  d i v i d e  h i s  mot ion  i n t o  
two mot ions .  The mot ion  on page 2 ,  l i n e  4 p a s s e d  w i t h  
S e n a t o r s  G a l t  and O'Hara v o t i n g  no and a l l  o t h e r s  y e s .  
The v o t e  on t h e  second p a r t  f a i l e d  w i t h  everyone  v o t i n g  no,  
e x c e p t  S e n a t o r  Towe. 

DISPOSITION OF HOUSE J O I N T  RESOLUTION 2: 

S e n a t o r  O'Hara moved t h a t  t h e  b i l l  be c o n c u r r e d  i n  
a s  amended. The mot ion  c a r r i e d  w i t h  a l l  v o t i n g  y e s ; .  w i t h  
t h e  e x c e p t i o n  o f  S e n a t o r  Towe who a b s t a i n e d .  

CONSIDERATION OF HOUSE BILL 75: 

Duane Tooley  from t h e  Highway P a t r o l  g a v e  a n  ex- 
p l a n a t i o n  of t h i s  b i l l  i n  t h e  a b s e n c e  o f  t h e  s p o n s o r ,  
R e p r e s e n t a t i v e  Kanduch. H e  s a i d  t h a t  t h e  way t h e  l anguage  
r e a d s  now t h a t  a n  i n d i v i d u a l  who f o r f e i t s  b a i l  on t h e  f i r s t  
o f f e n s e  o f  a  DWI  w i l l  n o t  b e  t r e a t e d  a s  a  second o f f e n d e r  
i f  h e  g e t s  a  D W I  even a  week l a t e r .  H e  s t a t e d  t h a t  t h e  
p e n a l t i e s  become more s e v e r e  w i t h  each  o f f e n s e  and o n  t h e  
t h i r d  o f f e n s e  t h e r e  i s  a  mandatory j a i l  s e n t e n c e .  

There  were no f u r t h e r  p r o p o n e n t s  and no o p p o n e n t s .  

S e n a t o r  Towe e x p l a i n e d  t h a t  w i t h  t h i s  b i l l  a  f o r -  
f e i t u r e  of b a i l  w i l l  be  c o n s i d e r e d  a  c o n v i c t i o n  and n e x t  
t i m e  t h e  o f f e n d e r  w i l l  be  c o n s i d e r e d  a s  hav ing  a  second  o f f e n s e .  

S e n a t o r  Van Valkenburg was concerned t h a t  i f  a  p e r s o n  
f o r f e i t e d  b a i l  on a .  DWI  i n  1955 and t h e n  was p i c k e d  up i n  1968,  
would t h i s  be c o n s i d e r e d  a  second o f f e n s e  and Major Tooley  
s a i d  under  t h i s  b i l l  it would. 

S e n a t o r  O'Hara moved t h a t  House B i l l  75  be con- 
c u r r e d  i n .  T h e  mot ion  c a r r i e d  w i t h  S e n a t o r  Olson v o t i n g  no ,  

DISPOSITION OF SENATE B I L L  183: 

S e n a t o r  Brown moved t h a t  t h i s  b i l l  d o  n o t  p a s s .  
The mot ion  c a r r i e d  unanimously. 

DISPOSITION OF SENATE BILL 124: 

S e n a t o r  Olson moved t h a t  t h i s  b i l l  be  t a b l e d .  The 
mot ion  c a r r i e d  unanimously.  
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DISPOSITION O F  HOUSE BILL 88: 

S e n a t o r  Brown moved t h a t  t h i s  b i l l  be c o n c u r r e d  i n .  
The mot ion  c a r r i e d  unanimously.  

S e n a t o r  Eens ink  s a i d  t h a t  t h e y  w e r e  go ing  t o  
a s s i g n  SB 37 and SB 129 t o  a  sub-committee t o  work o u t  a l l  
t h e  problems.  

PXCONSIDERATION OF HOUSE BILL 75: 

S e n a t o r  Towe moved t o  r e c o n s i d e r  House B i l l  75. 
The mot ion  c a r r i e d  w i t h  S e n a t o r  Anderson v o t i n g  no.  

S e n a t o r  Van VaPkenburg e x p l a i n e d  t h a t  h e  w a s  con- 
c e r n e d  a b o u t  t h i s  b i l l  i f  a  t e e n a g e r  s h o u l d  f o r f e i t  a  b a i l  
f o r  DWI and t h e n  maybe 1 0  o r  1 5  y e a r s  l a t e r  he s h o u l d  have  
a n o t h e r  o f f e n s e ,  t h i s  would make a  second o f f e n s e  f o r  him. 
H e  f e l t  t h e r e  s h o u l d  be a  p e r i o d  of  t i m e  a f t e r  which  t h i s  
s h o u l d  n o t  a p p l y .  H e  r e q u e s t e d  t h a t  h e  t a k e  t h i s  up w i t h  t h e  
highway p a t r o l  and t h e  c o u n t y  a t t o r n e y s  and t h e y  s h o u l d  b e  
a b l e  t o  o f f e r  a  r e a s o n a b l e  p e r i o d  o f  t i m e .  S e n a t o r  Lens ink  
g r a n t e d  h i s  r e q u e s t .  

S e n a t o r  Lens ink  reviewed t h e  s t a t u s  of t h e  b i l l s  
which w e  have i n  t h i s  committee a t  t h i s  t i m e .  

There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  was 
a d j o u r n e d  a t  11:09 a.m. 

/ L:uuM p&+.-"-/ 
SENATOR EVERETT R .  LENSINK, Chairma 
S e n a t e  J u d i c i a r y  Committee 
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Date J a n u a r y  2 6 ,  1 9 7 9  - Bill No. SB 18 3 T i m  

NAME -- YES N/3 

L e n s i r l k ,  E v e r e t t  R . ,  C h r .  ( R )  

T u r n a q c ,  J e a n  A .  ( R )  

O l s o n ,  S .  A . ,  V .  C h r .  (R) 4 

- t l n d c r s u n ,  M i k c  (R) I J  
O ' l l a r a ,  Jesse A. ( R )  u' 

'~'owc , ~ l ~ o ~ u a s  E . (D) 

V a n  V a l k c n b u r g ,  F r e d  ( D )  1 1 

J' 

1 Brown ,  ~ t c v c  (D) 

- i l e a l y ,  J o h n  E .  ( J a c k )  ( D )  1 

J 

/-? . . ,.> r' 
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,, ( / " C / < . (  1 (/( :,--, , ,., .,.-. l.-.:-i 4-  :.-., ,.*, /.- 4 ,. /c 
Secretary ,N Chairman 

m t i o n :  M o t i o n  t o  DO Pass 

(include enough information on nation--put with yellow -1 o f  
mrn i t t ee  r e p o r t . )  
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NAME --- YES No 
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I 

~ c n s i n k ,  Everett R., Chr. (R) 

O l s o n ,  S .  A . ,  V .  Chr. (R) 

O' l l , i r ,~ ,  Jcssc A .  ( R )  
I 

/" 
/' 

'L'urnaqc, Jean A .  (R) 1 

Gait, J a c k  E .  ( R )  

,{,J ( ;. , , . , ,: !/.:.,- >, ,: . . . /, 
Secretary , ,d 

I/ 
/ 

' ~ ' o w c ,  ~ ' l ~ o r n a s  E .  (D) 

Brown ,  S t eve  (D) 

Van V a l k c n b u r g ,  Fred ( D l  

I l e a l y ,  John C .  ( J a c k )  (D) 

mtion: Notion to DO iJOT PASS. 

( include enough information on mtion--put w i t h  y e l l w  capy of 
c a m i t t e e  report.) 
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L e n s i n k ,  E v e r e t t  R . ,  C h r .  ( R )  J' 

O l s o n ,  S .  A . ,  V .  C h r .  ( R )  L/ 

T u r r ~ a q e ,  J e a n  A .  ( R )  

O 1 l i s r a ,  Jcssc A. ( R )  I Y/ 

G a l t ,  J a c k  E .  (R) 

~ o w c ,  T h o r n a s  E .  (D) 

B r o w n ,  Steve (D) 

V a n  V a l k c n b u r c j ,  F red  ( D )  - 

9 - /' ,,, L. Y!' >,! ,?., (/.A& 

Chairman 

I /' 
/ I 

1 

I u" 
~ l c a l y ,  J o h n  E .  ( J a c k )  (D) 

Motion: Page 2 ,  l i n e  5 after " r e l i e f " ,  i n s e r t  "on the 

1 I. I A /" 

s a m e  i s s u e s " .  

( inc lude enough in fo rmt ion  on mtion--put with yellad -1 of 
amnit- report. ) 
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- 
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camittee report.) 
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