
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

January  25, 1979 

The f i f t e e n t h  meet ing of t h e  Sena te  J u d i c i a r y  Committee 
was c a l l e d  t o  o r d e r  a t  10:Ol a.m. by Chairman Lensink i n  
room 331 on t h e  above d a t e .  

ROLL CALL: 

All members were p r e s e n t .  

CONSIDERATION OF SENATE BILL 152; 

Sena to r  Thomas. D i s t r i c t  20 - Grea t  F a l l s ,  gave an 
e x p l a n a t i o n  of t h i s  b i l l  which i s  an a c t  t o  r e v i s e  t h e  
procedure  f o r  h e a r i n g  and appea l  when a  y o u t h f u l  a f , f ende r  i s  
a l l e g e d  t o  have v i o l a t e d  h i s  a f t e r c a r e  t r e a t m e n t ,  He in t roduced  
~ r .  Larry Zanto, d i r e c t o r  of  t h e  Department of I n s t i t u t i o n s .  
He a l s o  i n t roduced  Dan Russe l ,  who worked on t h e  b i l l  and Nick 
Roter ing ,  a t t o r n e y  f o r  t h e  Department of I n s t i t u t i o n s .  

M r .  Ro te r ing  o f f e r e d  a s t a t emen t  i n  suppor t  of t h i s  b i l l .  
He s t a t e d  t h a t  t hey  had a s tudy  of youth on a f t e r c a r e  and a f t e r  
t h e  s t u d y  they  came up wi th  t h e  p roposa l s  t o  make it workable. 

M r .  Jeremiah Johnson,  p r e s i d e n t  of t h e  Montana P roba t ion  
O f f i c e r s  A s s o c i a t i o n  gave a  s t a t emen t  i n  s u p p o r t  of t h i s  b i l l .  
H e  s t a t e d  t h a t  it was an a c u t e  problem of youth  who a r e  i n  
s e r i o u s  v i o l a t i o n  of  t h e  law and t hen  g e t t i n g  them back t o  t h e  
i n s t i t u t i o n s .  

M r .  Tom Honzel, r e p r e s e n t i n g  t h e  Montana County At to rneys  
A s s o c i a t i o n ,  exp la ined  t h e  problems involved  wi th  youth  who a r e  
b rought  up f o r  a  v i o l a t i o n  and who a r e  n o t  l o c a l  r e s i d e n t s  o f  
Lewis & Cla rk  County and they  a r e  n o t  f a m i l i a r  w i t h  t h e i r  
s i t u a t i o n s  he re .  He s t a t e d  t h a t  t hey  were concerned w i t h  
page .  3 ,  l i n e  9, and t h e  word " s h a l l t 1  a s  t h i s  makes it manda- 
tory. With t h i s  change,  t hey  would suppor t  t h e  changes  i n  t h e  
a f t e r c a r e  program. 

There  wereno  f u r t h e r  proponents  and no opponents.  

S e n a t o r  Thomas c lo sed  by s t a t i n g  t h a t  t h e y  found a  number 
of problems wi th  t h e  youth a c t  and a  number o f  s e c t i o n s  t h a t  
cou ld  be t i g h t e n e d  up. H e  a l s o  s t a t e d  t h a t  t h e y  w e r e  open t o  
any s u g g e s t i o n s  and amendments. 

S e n a t o r  G a l t  s a i d  t h a t  t h e  f i n a l  app rova l  s t i l l  rests w i t h  
t h e  depar tment  and wondered why should  w e  go t o  a l l  t h a t  expense 
i f  t h e  depar tment  i s  going t o  make t h e  f i n a l  d e c i s i o n .  
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S e n a t o r  Towe answered t h a t  t h e  hea r ing  i s  f o r  t h e  p r o t e c t i o n  
of t h e  c h i l d  and i f  t h e  de t e rmina t ion  i s  t h a t  t h e  a l l e g a t i o n  i s  
t r u e ,  t h e n  it goes  back t o  t h e  department.  

S e n a t o r  Towe ques t ioned  on page I ,  l i n e s  9.8 and 1 9 ,  i n  
connec t ion  w i t h  t h e  county where t h e  youth is  r e s i d i n g ,  what 
e x a c t l y  do they  mean by r e s i d i n g  - do they  mean where t h e  p a r e n t s  
o r  t h e  youth  reside o r  do they  mean where t h e  youth i s  i n  j a i l ?  
M r .  Wotering answered t h a t  t h i s  means i n  j a i l ;  o r  i f  i n  a f t e r c a r e  
i f  he i s  i n  Lake County, t h a t  i s  where he  i s  r e s i d i n g .  

Sena to r  Towe ques t ioned  why t h e  language on l i n e s  20 and 2 1  
on page 2 were changed a s  he f e l t  t h a t  was a  c o n s i d e r a b l e  
d i f f e r e n c e  i n  t h e  o l d  language.  

Sena to r  Towe ques t ioned  on page 4 ,  l i n e s  20 through 24, a s  t o  
why they  are t a k i n g  o u t  t h e  72-hour requirement .  

M r ,  Dan R u s s e l l  from t h e  Department of I n s t i t u t i o n s  asked 
him t o  r e f e r  back t o  S e c t i o n  I whereby it s t a t e s  t h a t  t h e  youth 
s h a l l  be g r a n t e d  a  hea r ing  w i t h i n  10 days .  H e  s t a t e s  t h a t  t h e  
problem i s  t h a t  w e  on ly  have t h r e e  days  t o  hold  a  hea r ing  and 
t r y  t o  amass ev idence  and t h a t  t h i s  i s  j u s t  n o t  workable.  There  
i s  a c l a u s e  of ex tending  t h i s  f o r  f i v e  days  b u t  t h e  youth and 
t h e  a t t o r n e y  must a g r e e  t o  t h i s  and t h e  youth w i l l  h a rd ly  eve r  
a g r e e .  

Sena to r  Van Valkenburg ques t ioned  on page 2, l i n e  25  t h e  
d e l e t i o n  of  t h e  o p p o r t u n i t y  t o  have a  r eco rd  o f  t h e  hea r ing .  

M r ,  R u s s e l l  exp la ined  t h a t  some d i s t r i c t  judges d i d  n o t  
l i k e  t o  u s e  a t a p e  r e c o r d e r ,  I t  could  be changed t o  " recorZs  
could  be  t aken  by t h e  judgment of  t h e  h e a r i n g s  o f f i c e r " .  H e  
f e l t  t h e r e  would be  no problem wi th  t h a t .  

Sena to r  Van Valkenburg ques t ioned  t h e  p r o v i s i o n  t h a t  s a y s  
t h e  youth w i l l  be  he ld  i n  an i n s t i t u t i o n  pending t h e  outcome 
o f  an appea l .  He wonderez i f  t hey  would o b j e c t  t o  an amendment 
s t a t i n g  t h a t  t h e  youth  could  remain i n  t h e  comiiunity pending 
t h e  appea l .  

M r .  R u s s e l l  s a i d  t h a t  t h i s  c r e a t e s  q u i t e  a  problem f o r  u s .  
Of ten t imes ,  w e  a r e  t a l k i n g  about v i o l e n t  c r imes  and ve ry  s e r i o u s  
c r imes  and w e  f e e l  t h a t  t h e  i n s t i t u t i o n  i s  t h e  b e s t  s o l u t i o n  f o r  
him, 

Sena to r  Turnage ques t ioned  l i n e s  15 ,  16 and 17 on page 3 
and wondered i f  t h e r e  was n o t  always some " m i t i g a t i n g "  circum- 
s t a n c e s .  

M r .  R u s s e l l  exp la ined  t h a t  t h i s  was a  recommendation from . 
t h e i r  l e g a l  i n t e r n  and would be  open t o  sugges t ion  on t h i s .  
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There being no further questions, the hearing on this bill 
was closed, 

CONSIDERATION OF HOUSE BILL 88: 

Representative Waldron gave an explanation of this bill 
which is an act to provide for grandparent visitation rights 
with grandchildren under certain circumstances. He stated that 
this would only apply when the visitation rights are in the best 
interest of the child. 

There were no further proponents and no opponents, 

Senator Towe questioned if the only time that this would 
apply would be in a divorce situation and Representative Waldron 
said that it also includes a death. 

Senator Van Valkenburg questioned what other states have 
this and Representative Waldron said New York does and a few 
others. 

There being no further questions, the hearing on this bill 
closed. 

CONSIDERATION OF SENATE BILL 153: 

Senator Story explained this bill which revises and clarifies 
the laws relating to administrative rulemaking to define "person: 
to include agencies; to create a revolving fund for paying the 
expenses of publication of administrative rules of Montanaandthe 
register". He offered an amendment to page 4, line 14 and 15 
to strike "other than an agencyw and on page 18, line 3, following 
"copy" insert "of a declaratory ruling". 

Mr. Leonard Larson, from the Secretary of State's office, 
stated that his main concern is the revolving fund. 

Mr. Bob Pyfer from the Legislative Council said he did not 
write this bill, but went over the inclusion of agency in the 
definition of person. 

Mr. John Bobinski from the state personnel division stated 
that he was concerned about the definition of person to include 
agency. 

Mr. Doyle Saxby, from the Department of Institutions, 
questioned page 3 when an agency action determines a contract 
and wondered what they meant by contract. He stated that contract 

1 use to be nebulous and with all the purchasing they have in their 
department he felt that the matter needed to be clarified. 

There were no further proponents and no opponents, 
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Mr. Larson and Mr. Doyle explained for the corrmittee some of 
the projlems involved in the revolving fund. Y 

Senator Turnage moved that the bill be amended on page 4, line 1 
by striking "other than an agency'. The motion carried unanimously. t 

Senator Turnage moved that on page 18, line 3, following "copy" 
the wor2s "of a declaratory ruling" be inserted. The motion 
carried unanimously. 

Senator Towe questioned why should the administrative code 
commission have the authority to become involved in court cases. 
Senator Turnage found the need for it in at least one case. 

Senztor Brown said he really supported this amendment. He 
felt the administrative rulemaking committee should have the right 
to sue. He said that we are asking the third branch of government 
to be a referee. 

Senator Lensink stated that we will not act on this bill, 
but will take some time to think about it. The hearing on this 

I .  

bill closed, 

CONSIDEP-&-TION O F  HOUSE BILL 96: 

Representative Thoft gave an explanation of this bill, which 
is an act to prohibit misrepresentation of age in procuring liquor. 

Mr. Leon Messerly, administrator of the liquor division, 
gave a statement in favor of this bill. 

a 
Mr. Bill Harrington, from the ~nvestigation and Enforcement 

Bureau, gave a statement in support of this bill, stating that 
this puts the burden of proof back on the individual instead of 
the business. 

There were no opponents to this bill. 

Ms. Joan Blayer, attorney for the Legislative Council asked 
if they intended this to include beer. She gave a definition 

8 
of liquor and a definition of alcoholic beverages. 

Senator Towe moved that on page 1, line 14, we amend the 

1 
bill by striking the words, "intoxicating liquor" and insert in 
lieu thereof "alcoholic beverages" and also amend the title 
accordingly. The motion carried unanimously. 
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DISPOSITION OF HOUSE BILL 96:  

Sena to r  Turnage moved t h a t  t h i s  b i l l  be concurred i n  a s  
amended. The motion c a r r i e d  unanimously, 

There being no f u r t h e r  bus iness ,  t h e  meeting was adjourned a t  
11:20 a.m. 

- - 
SENATOR EVERETT R.  LENSINK, Chairman 
Senate  J u d i c i a r y  Comii t tee  
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The fo l lowing  i s  a d e e c r i p t i m  of t h e  s p e c i f i c  chnnges for  m e n d i n g  
t he  e x i e t i n g  s t a t u t e  which are bafng proposed i n  Senate  B i l l  152: 

Raga 1, Lines 14 & 15 

m f s  suneatbent c l a r i f i e s  t h a t  the Afte rca re  Counselor i a  the agent 
that wil l  formal ly  file t h e  sf legat ions .  The Bureau of Aftercare is t h e  
desfgnated agency f o r  Af te rca re  services within t h e  Department of 
% n s t i t u t i o n s  and t h i ~  e l a r i f f e s  who s h a l l  take  a c t i o n  on the allegatlom 
made agafnlst a youth. 

Bage 1, Cines 17 L 19 

The p r e s e n t  fanguage requ i res  t h a t  t h e  hea r ing  be held "at o r  n e a t  
ehc a i t e  of the a l l e g e d  violat ion".  Geographically t h l a  has presented n 
problem v f t h f n  t h e  S t a t e  of Hontana and moreso wi th  offenses t h a t  occur  
in other states.  The proposed add i t ion  des ignates  t h a t  t h e  hear ing may 
also  b e  heard  ln t h e  county where t h e  youth res ides .  

I 
Page 1 b 2, ELneo 23, 24, 2s 1 

This language was o d t t e d  because t h e  sane proviaions are incorpora ted  
an Bage 2, Lines  6-11. 

The proposed amendment a f l m s  t h e  Department f l e x f b i l l t y  t o  l n f t i n t a  
a d i f f e r e n t  t rea tment  p lan  because of t h e  r e a l i ~ a t i c m  that r e t u r n  to aa ,& 

L n s t i t u t i m  may not  always be the  beat a l t e r n a t i v e .  A d d i t i o n a l  t r ea tmea t  
in m o t h e r  program o r  s e t t i n g  may be the necessarg and p r e f e r r e d  coursa  
of a c t i o n  recomaended by t b c  bearings officer, prseecution or defense, t 

Page 2, Lines  20 b 21  

This  d e s i g n a t e s  t h a t  t h e  r e f e r e a  shall ~ubpoeno  the w i t n e s s e s .  TtEa 
previous language i n d i c a t e d  that " e i t h e r  party ahall have the pover to 
i s s u e  subpoenas t o  wltnesse~.~ E i t h e r  p a r t y  a t i l l  hsa the power to  
reques t  t h a t  s u b p o e m  be issued,  but m e t  do so through one central, 
mutually recognized authorf ty .  

Page 3, Lines  2-4 

%hie fanguage aimply clarffiear t h a t  tbe  r e f e r e e  fl provide  l n f o ~ t l  
relative t o  t h e  h e a r i n g  and h l o  f i n a l  decision.  



Page 9, Lines 9-10 

There ara presently no proviaione fo r  the county attorneys t o  act  
i n  behalf of the etate in theas procedures. Although most county 
attorney0 have acted i n  this capacity, as a courtesy t o  the Department, 
it  was recommended by several o f  them that thlo provision be included to 
provide for t h e f r  help s t a tu to r i l y  and as a protective measure for 
thenselves and the s ta te .  

Page 3, Lfnea 13-17 

This  Pa an amendment which cleans up confusing and unnecessary 
language while maintaining that "mitigating circumstances" w i l l  be taken 
into consideration i f  they exist.  

Page 3, Lines 17-22 

This amendment attenpta t o  clearly delineate the responsibilitie~ 
of the referee and the Departnent, re la t ive  to the f i n a l  disposition sf 
the case. 

Page 3, Line 23 

Normally, adverse decisions baeed upon factual  f fndfnga are not 
appealable by the prosecution or  charging party in thin erne. 

Page 4, Line  23-25 

This amendment ter aelf-explanatoq and providm for e vrittq 
transcript upon not ics  of appeal, 

Page 4, l i n e 8  12-24 
- 

This language provides that the detention of you& pmdlag  n 
hearing and the  referee'^ written d e c i s i o n  w l l l  be in accordnnce w l t h  
the - same provisions set forth in the Hontana Youth Court Act f o r  dl 
other delinquent youth. 

The t i m e  Ifmite previously in effect were so resttictlvh that the 
Department, hearing8 officer, defense attorneys, I m  enforcement and 
county attorneys were often unable to compile the necesearg evidence a d  
prepare their case for the hearing i n  the allotted t h .  Page 1, Lines 
18-22 of the proposed amendmenee provf.de tha t  the hearing must be held 
vithin "ten daya a f t e r  notice has been served or the  youth is data ined,  
vhichever is earlier," 



Page 4 ,  Line 25 
Page 5,  Cinea 1-3 

This amendment makeo the provision that the youth ahal l  remnin Ln 
the inst i tut ion to  which he Bas  been returned while ha avaite the 
outcome of an appealc . - 

There w a s  prevfousfg no language I n  the statute which prodded for 
the place that the youth would reside pendlng a p p e ~ l  or the outcome 
thereof, 



PROPOSED AMENDMENT TO SB-153 ( in t - roduced o r  w h i t e  copy of t h e  b i l l )  

I / 
1. Page 4 ,  line 14++A 

Strike: " o t h e r  t h a n  a n  agency" 



P r o p o s e d  amendment t o  S B  153  

1. P a g e  1 8 ,  l i n e  3 .  
~ o l l o w i n ~ :  " c o p y "  
I n s e r t :  " o f  a d e c l a r a t o r y  r u l i n g "  



J u d i c i u y  We, your committee on ........................................................................................................................................................ 

........ having had under consideration ...................................................................-....-................................ Bill NO. .... 9.5 

House 96 Respectfully report as follows: That .......................................................................................................... Bill No ................... 

i n  fA th i rd  rsading b i l l ,  bo a-ended as follsvs: 

I .  T i t l a ,  L i n e  6. 
Following; "PEOCUBINGR 
S t r i k s :  LIQU3Ba 
Insort: p ~ U C O Z O t I C  BEVERhGESa 

2. Page 1, 1b:ra 14. 
Pol lowfng:  'of" 
St r ike ;  ' Ln toxicaking 1 iquor" 
i n s o r t :  "aLcoholic bevaragasu 

.UG,  as sa amsnded, - DE CO,iiCU.%l3 I:I 

3 
PRimg; 

_.- 
..- . . . . , . . ......................................... I .......................................................... 

Everet t  3, Lens ink  Chairman. STATE PUB. CO.  
Helena, Mont. 



STANDlPdG COMMITTEE REPORT 

€?resf dents M R ............................................................... 

Judiciary We, your committee on ..................................................................................................................................................... 

having had under consideration ......................................................................................................... Bill No. .... 9G ..... 

House ................ 96 Respectfully report as follows: That ...............................................-.....-.................................................Bill No 

in t h  third reading bill, be apsndei: as follows: 

I. Titlo, Line 6 ,  
Fof lowing: 'PitOCURItiG" 
S t r i k s :  Lf Q W X U  
Inscrt: *ALCOiTOLIC i3EViSIijiCXSe 

2 ,  Yzga 1, line 1 4 .  
Following: "of" 
t i  iatoxf c a t h g  l i q u o r "  
111sort: "alcoholic bevaragzs" 

STATE PUB. CO.  
Helena. Mont. 

..- . . . . . .  . .  /- .. ............................................ <.t.l... ........ i ....................................... 
Everett R ,  Lens ink  Chairman. ' 




