
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

J a n u a r y  2 3 ,  1979 

The t h i r t e e n t h  mee t ing  o f  t h e  S e n a t e  J u d i c i a r y  Committee 
was c a l l e d  t o  o r d e r  by S e n a t o r  Lens ink a t  10:02 a.m. i n  room 
331 on t h e  above d a t e .  

ROLL CALL: 

A l l  mambers w e r e  p r e s e n t  w i t h  t h e  e x c e p t i o n  o f  S e n a t o r s  
Olson and G a l t ,  who w e r e  excused.  

CONSIDERATION OF SENATE BILL 133: 

S e n a t o r  Rober t  Watt  gave  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  
which i s  a n  a c t  t o  p r o v i d e  a more humane method o f  e x e c u t i n g  
a d e a t h  s e n t e n c e .  H e  gave  a  b r i e f  h i s t o r y  o f  t h e  b i l l  and 
d i f f e r i n g  ways o f  p e r f o r m i n g  a n  e x e c u t i o n .  H e  s t a t e d  t h a t  i n  
1 9 6 3 ,  he  i n t r o d u c e d  a b i l l  i n  t h e  House t o  a b o l i s h  t h e  d e a t h  
p e n a l t y ,  and Montana l a t e r  prompt ly  e n a c t e d  it. S e n a t o r  Wat t  
e x p l a i n e d  t h a t  he d i d  n o t  know e x a c t l y  what  ca rbon  d i o x i d e  
w i l l  d o  and how it would work and h e  would l i k e  t o  have  t h e  
commit tee  look i n t o  t h i s .  H e  f e l t  t h a t  t h e  a i r  p o s s i b l y  c o u l d  
be  r e p l a c e d  w i t h  he l ium.  

There  b e i n g  no f u r t h e r  p r o p o n e n t s  and no o p p o n e n t s  S e n a t o r  
Lens ink c l o s e d  t h e  h e a r i n g .  

S e n a t o r  Van Valkenburg was concerned  a s  t o  w h e t h e r  chang ing  
t h e  method of  e x e c u t i o n  o f  a  c o n v i c t  t o  a  more humane method 
would i n c r e a s e  t h e  number o f  d e a t h  s e n t e n c e s  made i n  t h e  s t a t e  
o f  Montana. S e n a t o r  Watt  s a i d  t h a t  t h i s  w a s  p r o b a b l y  s o .  

S e n a t o r  Watt  e x p l a i n e d  t h a t  g e n e r a l l y  t h e  method o f  exec-  
u t i o n  d o e s  n o t  make a  d i f f e r e n c e  i n  t h e  number of  c o n v i c t s  
s e n t e n c e d .  H e  s a i d  t h a t  s t a t i s t i c s  i n d i c a t e  t h a t  t h e  d e a t h  
p e n a l t y  i s  n o t  a  d e t e r r e n t  t o  crime. 

S e n a t o r  Brown r a i s e d  t h e  q u e s t i o n  a s  t o  w h e t h e r  t h e  exec-  
u t i o n  should n o t  t a k e  p l a c e  i n  t h e  p r i s o n  a s  h e  felt t h a t  t h e r e  
would be s i g n i f i c a n t  c o s t  i f  e v e r y  j a i l  had t o  c o n s t r u c t  a  room. 

S e n a t o r  Healy commented t h a t  p e o p l e  i n  Deer Lodge do n o t  
want  t h o s e  e x e c u t i o n s  t h e r e .  S e n a t o r  Watt  a g r e e d  t h a t  it i s  
v e r y  d e m o r a l i z i n g  on t h e  o t h e r  p r i s o n e r s .  

S e n a t o r  Healy q u e s t i o n e d  i f  S e n a t o r  Watt  had g o n e  i n t o  
t h e  d e a d l i n e s s  o f  c a r b o n  d i o x i d e  compared t o  c a r b o n  monoxide. 
J o a n  Mayer s t a t e d  t h a t  ca rbon  d i o x i d e  i s  n o t  p o i s o n o u s  t o  humans 
- - t h a t  t h a t  i s  what w e  b r e a t h e  o u t  and t h a t  t h i s  would j u s t  re- 
p l a c e  t h e  oxygen i n  t h e  room i n s t e a d  o f  c r e a t i n g  a vacuum. 

There  were no f u r t h e r  q u e s t i o n s  and S e n a t o r  Lens ink  s t a t e d  
t h a t  w e  would c o n s i d e r  t h e  b i l l  f o r  twen ty - four  h o u r s  and t h e n  
t a k e  a c t i o n  on it. 
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CONSIDERATION OF SENATE BILL  124: 

S e n a t o r  Turnage  gave a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  which  (I 
i s  a n  a c t  t o  p r o v i d e  f o r  t h e  s e l e c t i o n  o f  a  c h i e f  d i s t r i c t  
judge  i n  e a c h  j u d i c i a l  d i s t r i c t  w i t h  t h r e e  o r  more j u d g e s  and  
t o  p e r m i t  t h e  c h i e f  d i s t r i c t  judge  t o  a s s i g n  d e p a r t m e n t s  and  
a r e a s  o f  r e s p o n s i b i l i t y  t o  t h e  judges  o f  t h e  d i s t r i c t .  H e  
s t a t e d  t h a t  Supreme Cour t  J u s t i c e  Haswell  may have t a k e n  c a r e  I 

of t h i s  problem h i m s e l f ,  and  t h e r e  may b e  no need f o r  t h i s  I 
I 

l e g i s l a t i o n .  We s a i d  h e  hoped t h a t  w e  c o u l d  d i s c u s s  t h e  m a t t e r  
a t  t h i s  t i m e  and  t h e n  w a i t  t o  s e e  what comes from t h e  c o u r t .  I 

1 
Maggie Dav i s ,  r e p r e s e n t i n g  t h e  League o f  Women V o t e r s ,  

s t a t e d  t h a t  t h e y  s u p p o r t  t h e  c o n c e p t  o f  t h e  supreme c o u r t  
b e i n g  u n i f i e d  and s t r e n g t h e n e d ,  , b u t  t h e y  w e r e  concerned  w i t h  
s e c t i o n  3 i n  t h a t  it w i l l  n o t  r e c t i f y  t h e  s i t u a t i o n  which 1 
o c c u r r e d  i n  Yel lowstone  County where in  t h e  judges  r e a p p o i n t e d  
t h e m s e l v e s .  I 

S e n a t o r  Brown s u g g e s t e d  one amendment on page  2 ,  l i n e  3 
t h a t  t h e  words "and w i t h  t h e  agreement  o f  t h e  concerned  judge , "  
be  d e l e t e d .  I 

S e n a t o r  Van Valkenburg was concerned t h a t  a l l o w i n g  t h e  
c h i e f  ju7 ' j e  t o  a s s i g n  a r e a s  of work t o  t h e  o t h e r  judges  c o u l d  
c a u s e  some problems a s  i n  B i l l i n g s  where t h r e e  e x i s t i n g  judges  
have g o t t e n  t o g e t h e r  and t o l d  one judge t h a t  s h e  i s  h a n d l i n g  

I 
a l l  m a t t e r s  i n  one a r e a .  H e  f e l t  t h a t  t h i s  was d i s e n f r a n c h i s i n g  

S e n a t o r  Brown s u g g e s t e d  t h a t  an amendment c o u l d  be  made t o  have  
t h e  a s s i g n m e n t s  on a  r o t a t i o n  b a s i s .  

4 t h e  v o t e r .  S e n a t o r  Towe e x p l a i n e d  how t h i s  s i t u a t i o n  came a b o u t .  

I 
S e n a t o r  Lens ink s u g g e s t e d  t h a t  i t  might  b e  b e s t  t o  w a i t  

and see what comes o u t  of  t h e  supreme c o u r t  and t h e n  maybe w e  
w i l l  have t o  d i s c u s s  t h i s  b i l l  f u r t h e r .  H e  c l o s e d  t h e  h e a r i n g  I 
on t h i s  b i l l  a t  10 :31  a.m. 

CONSIDERATION O F  HOUSE J O I N T  RESOLUTION 2 

J o a n  Mayer from t h e  L e g i s l a t i v e  C o u n c i l  e x p l a i n e d  t h e  
c o n t e n t s  o f  t h i s  r e s o l u t i o n ,  which u r g e s  t h e  Congress  o f  t h e  
U n i t e d  S t a t e s  t o  e n a c t  l e g i s l a t i o n  r e q u i r i n g  t h a t  a l l  p e t i t i o n s  
f o r  habeas  c o r p u s  r e l i e f  i n  a  c r i m i n a l  case be c o n s o l i d a t e d  i n t o  
one a p p e a l .  She s t a t e d  t h a t  t h e  problem seems t o  b e  t h a t  t h e  

I 
f e d e r a l  s t a t u t e  a l l o w s  m u l t i p l e  a c t i o n s  by a  p e r s o n  d e t a i n e d .  I 

There  was some d i s c u s s i o n  on t h e  b i l l  and S e n a t o r  Towe 
s u g g e s t e d  t h a t  maybe w e  s h o u l d  a s k  R e p r e s e n t a t i v e  S c u l l y  t o  
come and  de fend  h i s  b i l l .  S e n a t o r  Lens ink ended t h e  h e a r i n g  
on t h i s  b i l l  u n t i l  such t i m e  a s  R e p r e s e n t a t i v e  S c u l l y  c a n  b e  

I 
c o n f e r r e d  w i t h .  I 
CONSIDERATION OF SENATE E I L L  120: 

S e n a t o r  Van Valkenburg gave  a n  e x p l a n a t i o n  o f  t h i s  b i l l ,  I 
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which w i l l  g e n e r a l l y  r e v i s e  t h e  laws r e l a t i n g  t o  c o r p o r a t i o n s  
I and p a r t n e r s h i p s .  H e  i n t r o d u c e d  Bob P y f e r ,  a t t o r n e y  f o r  t h e  

L e g i s l a t i v e  c o u n c i l ,  who e x p l a i n e d  s e c t i o n  1 0 ,  page  1 3  and t h e  
r e p e a l e r  35-10-507. H e  e x p l a i n e d  t h a t  t h i s  was b r o u g h t  b e f o r e  
t h i s  committee l a s t  s e s s i o n  and it was d e f e a t e d  and t h a t  it i s  
a  l i t t l e  d i f f e r e n t  t h i s  t i m e .  H e  gave  a  handout  t o  e a c h  sen-  
a t o r  which showed c o p i e s  of t h e  r e p e a l e d  s e c t i o n  and t h e  sec- 
ond p a r t  and i t  showed i n  r e d  where t h e  r e p e a l e d  s e c t i o n  and  t h e  
amended s e c t i o n  c o n f l i c t e d .  

There  b e i n g  no f u r t h e r  p r o p o n e n t s  and no o p p o n e n t s ,  Sen- 
a t o r  Lens ink c l o s e d  t h e  h e a r i n g .  

There  was much d i s c u s s i o n  between S e n a t o r s  Turnage ,  a n d  
Towe w i t h  M r .  P y f e r  c o n c e r n i n g  c a u s e s  o f  d i s s o l u t i o n .  S e n a t o r  
Turnage s t a t e d  t h a t  t h e r e  was a c o n f l i c t  i n  e x i s t i n g  law a n d  
he  d i d n ' t  r e a l l y  know what t o  t h i n k ,  b u t  he t h o u g h t  t h a t  maybe 
t h e  o n l y  t h i n g  t o  do would be  t o  t es t  it. 

S e n a t o r  Van Valkenburg moved t h a t  S e n a t e  B i l l  120 do p a s s .  
The mot ion  c a r r i e d  unanimously.  

There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  mee t ing  a d j o u r n e d  
a t  11:15 a.m. 

1 \ \ 

SENATOR EVERETT R .  LENSINK, Chairman 
S e n a t e  J u d i c i a r y  Committee 
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Note 557 h 

it rnnp ndmlt hlm to ball. Thi tf lc ld h f s  aPDrnl from order ~ i L C ~ ~  
7. nanges,  Iowa 1015. 2'22 F. 747, 138 C.C.A l l a b ~ l l ~  Corpua. U. S. ex .I-. 
199. \Tstl;ina, D.C.N.Y.lD48, ;; f.&-. '-. --.; :; 

--hen a Chinese person, after final hear- Allen, a b o  was taken hta r-,. 
Inp  on habese corpus, bas been remanded det~ortnt lon proceeding, ,,, ,:: b 

to  the mnrsbnl t o  be deported from the In habeas Corpus Proceeding ,, b*- 
Unltcd States  upon the resacl by uh lch  release on bail. since &tar&,, 
s h e  was brought to this c o o n t n ,  nnd such exercise of drscretlon in denpiLC 
vessel has  depnrted, she wnnot  be admit- release on  bail IS not rerieaL~i  
ted t o  bail upon a recognlznnce tha t  she t r l c t  ConrL Enited Statcs ; - 
.trill appear when a vessel is ready to  de- liamson T. District Director ,,f ;,L 
p n r t  Case of the Chinese Wife, C.C.Ca1. tion a n d  Nnturalizntloa at par. : 
16S4. 21 F. 699, error  dlsrnlssed 5 9 . a  431. D.C.N.Y.lN6. 70 F.Supp. 7%. 
113 U.S. 216, 23 L.Ed. 953. Where Attorney General Lad 2..-_- ', 

tha t  r f lntor  was n dangerous 
L, TFllere more than tour months had dls tr ic t  court,  in habeas c ~ w ~ ~  

elapsed since nrrirnl a t  Por t  of New Xork Ing, d id  not  bnve power to ~ ~ $ 2  
of applicnnt f o r  admission s s  n o n - q a o b  to bali pendlng appeal. U. S. "- t. tmmlgrant. and  applicant had no t  been ler r. Distrtct Dlrector of lrccn,.-, j 
sdr lsed of basis of her detention O r  nature and  h'sturalization st the Po* @! , . : 
of unconfirmed suspicions alleged to jus- D.C.N.Y.lM7, 51 ~ . ~ u p p .  409. I 
tlfy her  detention, spyllcnnt would be cn- 
]urged. upon furnishing of bond and c o ~ n -  The a'tion Of Distrirt C r .  , / 
pllance with eupen-isory condltlona U. S. g r n n t i a ~  in deportatlO~ c a m  - t. / 
ex re!. Leo T H ~  Seen1 v. Shaughnessy, D. beas c O r ~ u a  is based not opan I&-, ! 

c . N . Y . ~ D ~ ~ ,  1~ ~ . ~ u p p .  619. r lght  of applicant, b u t  the I u h e r ~ :  ,., \ 
of court  to control the Proceediorr u, 1 

Comylalnt would not be dismissed In i t  and t o  dispose of the partr a. ::, , 
81111 by alien t o  r e r i e r  action of ofl1rers a r e .  r i n i  . I ,  . . \ 
of Immlgmtion and Nsturallzntlon Service IWG. 0.2 F.Gupp. 279. 1 
l o  setting. ball and amount thereof Fend- nc a prisoner Is er: - \ 
lng finnl dater~nlnatlon of alien's cnw. on under tile nod *! ., 
ground tha t  allen had a pldn .  E P P ~ ~ Y .  and rotlrt to R.l,lch return of ‘.. :. 
n d e ~ u n t e  r cn l ed~  In a pro- bcaa corp,,s $8 "ladr, and hen"@ g a r b <  ,- 
ceeding, slnce that  wri t  js aml ln l~ le  only may alllnit  to bail tfle prlfioner, p:,- ,, 

there is a prcscnt, unlnKilll rind dctermjnatjon of bnbcn,q corpus pr...-, 
physlcal restraint of one's Ilberty. Tanish ing. Id. 
v. Phclnn. D.C.Cal.lS49, L;(j F,SUIJ~.  461. 

The  federnl District Court has no 1.. . - 
Whether one charged a I t h  treason to  admit olicn held for  deporhtlon t c  :Z 

s l~on ld  be admitted to  ball was within pending bearing on wri t  of h3l)eas c#i:: r 

court's dlscrcflon l a  habcns corpus pro- U. S. r. Pfzznru,eso, D.C.Conn.lQS9, I.- I 
vecrding, arrd court was reaulred t o  g l re  supp. 158. 
due weight to, the eridcnce nnd to  the na- 
tu re  a n d  clrcumstnnces of the otrense. Ex On tefitfmonr given i l ~  court on Ui* p 

pnrte bSontl. D.C.N.T.I%Y, 79 F.Supp. turn of bfibens corPu8, ball will 
lowed if it is c1enr tha t  s convictitm r! 

District Court kns authority to grant murder  should not take place 0. 6. 1 

ball t o  alien. who has been ordered de- Marshal of the  District of Columbia. C: . 
ported from tho United States, pending Ct.Dist.Col.lS6. Fed.Cas.No.15.7* 

$ 2244. Fiiality of determination 

(a)  No circuit o r  district judge shall be required to entertain JD 
application for a  it of habeas corpus to inquire into the detentiau 
of a person pursuant to a judgment of a court of the United States if 
it appears that the legality of such detention has been determined b? 
a judge or  court of the United States on a prior appIication for a w i t  
of habeas corpus and the petition presents no new ground not here- \ 



ch. 153 FINALITY OF DETERJIINATION 28 5 2244 
:ofore presented and determined, and the judge or  court is satisfied 

, ;bat the ends of justice will not be served by such inquiry. 

i (b) When a f te r  an evidentiary hearing on the merits of a ma- 
j terial factual issue, o r  af ter  a hearing on the merits of an issue of 

bw, a person in  custody pursuant to the judgment of a State  court  
bas been denied by a court of the United States or a justice o r  judge 
of the United States release from custody or other remedy on an ap- 
$ication fo r  a writ  of habeas corpus, a subsequent application f o r  a 
rrit of habeas corpus in behalf of such person need not be enter- 
ained by a court of the United States o r  a justice o r  judge of the 
Cnited States unless the application alleges and is predicated on a 
factual o r  other ground not adjudicated on the hearing of the earlier 
r;plication for  the writ, and unIess the  court, justice, or judge is 
l~tisfied tha t  the  applicant has not on the earlier application delib- 
antely withheld the  newly asserted ground or otherwise abused the  
rrit. 

(c) In  a habeas corpus proceeding brought in behalf of a person 
2 custody pursuant to the j u d m e n t  of a State court, a prior judg- 
=rnt of the Supreme Court of the United States on an  appeal o r  re- 
-:en by 3 writ of certiorari a t  the instance of the prisoner of t h c  
xis ion of such State court, shall bc conclusive as  to all issues of 
'ut or law with respect to a n  asserted denial of a Federal right. 
r i i ch  coristitutes ground fo r  discharge in a habcas corpus ps-oceed- 
.71. actually adjudicated by the Supreme Court therein, unless the  
splicant for the writ of habeas corpus shall plead and the court  
'111 find the esistence of a material and controlling fact  which 
i not  appear i u  the  record of the proceeding in the Supreme Court 

..'*I the court shall fur ther  find tha t  the applicant fo r  the  writ  of 
-'>as corpus could not have caused such fact  to appear in such 
~ = r d  by the exercise of reasonable diligence. 

:'t 25, 1943, c. 646, 62 Stat. 965; Nov. 2, 1966, Pub.L. 89-711, 5 1, 
Eat. 1104. 

Xistoriaa'l and Revision Notes  

&*s Note. Thls section makes no den on the  courts. See Dorsey 7. Gill, 
w-*I change lr, exlstlng prnctlce. Not- S i 5 ,  148 F.24 857, 86% In which Mliler. J, 
- 1 1  . 'JJdlng the opportunity open to Llt- notes that  "pctltlons for  the writ a re  used 
*'" (.* ahale the rvrlt,  tlte courts hnre not only a s  they should be to protect un- 
*:'nt11 rcfrtsrd to entertnin succes- fortunate persons agnlnst miscnrrlnges of 

-3 
zCLSance'' applicntlons lor  hnbens Justice, but also as  n devfre for  bnms31ng 

-r It  derlved from U.R.C32 intro- court,  custodlnl, and enforcement ofPiccrs 
C1 5 the first sesstoa of the Seventy- with a multiplicity o t  reprtitious, merit- 
* ' ' 7 f m @ ~ a  by Chnirmnn Hntton Sum- less requests fo r  rellef. The most extreme ' Comrnrttee on t l ~ e  Judicmry exnmple I s  Chnt of n person who, between ". 
"e to that Cornm~ttee, July 1, 1339, nnd Apri l  1344 prea~nted  III . the Distrlct Court 50 petitions lor writs of - 'n*tlce of suIn6 out  successive, hnbens corpus;  another person hss Zq5 and unfounded writs of hn- presented 27 petttlons; a third. 21; . 
r31. Lm~oses  nn unnecesvnry bur -  fourth, 22; a filth, 20. One hundred ntne- 
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Senate 123 Respectfully report as follows: That .......................................................................................................... Bill NO ................ 

DO PASS 

) 

STATE PUB. CO. 
Helena, Mont. 

. #. '.\ ...................................................... .......................................... 

Chairman.. 




