
MINUTES OF THE MEETING 
AGRICULTURE, LIVESTOCK & IRRIGATION 

MONTANA STATE SENATE 

J a n u a r y  19,  1979 

A j o i n t  h e a r i n g  of  t h e  S e n a t e  A g r i c u l t u r e  Com.i . t tee and t h e  
fIouse S e l e c t  Committee on  Water was c a l l e d  t a  o r d e r  by 
Chairman G a l t  i n  t h e  House Chambers a t  7: 30 p . m .  on t h e  above 
d a t e .  The purpose  o f  t h e  mee t ing  w a s  a p u b l i c  h e a r i n g  on 
S e n a t e  B i l l  76.  Chairman G a l t  and Chairman Day e x p l a i n e d  how 
t h e  t e s t i m o n y  would be  hand led .  

S e n a t o r  Boylan w a s  t h e  c h i e f  s p o n s o r  o f  t h e  b i l l .  H e  
was t h e  f i r s t  s i g n e r  of  t h e  b i l l  b u t  he s a i d  it was a c t u a l l y  
d r a f t e d  from t h e  i n t e r i m  committee on w a t e r .  T h i s  commit tee  
c o n s i s t e d  o f  R e p r e s e n t a t i v e s  S c u l l y ,  Ramirez,  Day and Roth. 
The S e n a t o r s  w e r e  G a l t ,  Turnage,  Roylan and e x - s e n a t o r  Eergren .  

R e p r e s e n t a t i v e  Scu , - ly  s a i d  t h i s  b i l l  w a s  i n t r o d u c e d  a t  
t h e  r e q u e s t  of  t h e  i n t e r i m  committee.  H e  f e l t  t h i s  was one o f  
t h e  m a j o r  problems i n  Montana - how t o  p r e s e r v e  o u r  w a t e r .  
The b i l l  w a s  d r a f t e d  w i t h  t h e  h e l p  of t h e  D e p a r t n e n t  o f  N a t r ~ r a l  
Resources .  A l s o  t h e r e  were s e v e n  h e a r i n g s  h e l d  t h r o u g h o u t  t h e  
s t a t e  i n  o r d e r  t o  g e t  p u b l i c  i n p u t .  Be t h e n  went t h r o u g h  
t h e  b i l l  and  g e n e r a l l y  e x p l a i n e d  some o f  t h e  p r o v i s i o n s  i n  
it. H e  s a i d  275,000 c l a i m s  would b e  f i l e d  i n  t h e  n e x t  f o u r  
y e a r s  a t  t h e  r a t e  o f  40 d o l l a r s  p e r  c l a i m .  The f i s c a l  n o t e  
i s  a t t a c h e d .  (see y e l l o w  copy) H e  s a i d  t h e  committee r e a l i z e d  
t h a t  t h e  b i l l  had some p a r t s  t h a t  c o u l d  b e  improved t o  make 
it more s u c c e s s f u l ,  b u t  he  f e l t  t h e  p r o c e s s  had t o  be s t a r t e d  
some p l a c e .  

P r o p o n e n t s  : 

Zack S t e v e n s ,  r e p r e s e n t i n g  t h e  Farm Bureau,  Farmers Union, 
NFO, Grange,  WIFE, A g r i c u l t u r a l  P r e s e r v a t i o n  A s s o c i a t i o n ,  
Montana ~ a i r y m a n ' s  A s s o c i a t i o n ,  Montana Gra ingrowers  Associa-  
t i o n  t e s t i f i e d  i n  s u p p o r t  of t h e  b i l l .  H e  s a i d  t h e s e  o r g a n i z a -  
t i o n s  r e p r e s e n t  80,000 Montanan's .  H i s  t e s t i m o n y  i s  a t t a c h e d  
e x h i b i t  #1. 

R e p r e s e n t a t i v e  V i c k i  Johnson,  d i s t r i c t  # 7 2  spoke i n  b e h a l f  
o f  t h e  S t i l l w a t e r  County Water Users  Eoard.  T h e i r  t e s t i m o n y  
i s  a t t a c h e d  82. 

Gordon McGowan, a r a n c h e r  from Highwood Montana and a 
l o b b y i s t  f o r  t h e  Montana R a i l r a o d  A s s o c i a t i o n  r o s e  i n  s u p p o r t  
of t h e  bill. H i s  t e s t i m o n y  i s  a t t a c h e d  p e r  e x h i b i t  #3 .  H e  
had been a S e n a t o r  f o r  20 y e a r s  and p e r h a p s  i n t r o d u c e d  more 
l e g i s l a t i o n  i n  t h e  f i e l d  o f  w a t e r  t h a n  anyone i n  t h e  s t a t e ' s  
h i s t o r y .  H e  i n t r o d u c e d  t h e  b i l l s  t h a t  a r e  now t h e  c u r r e n t  
w a t e r  l a w .  
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S e n a t o r  S t e v e  Brown, d i s t r i c t  #15,  was one  o f  t h e  1 4  
co - sponsors  o f  t h e  b i l l .  There  i s  n o t h i n g  more i m p o r t a n t  
i n  t h e  s t a t e  t h a n  t h e  a d j u d i c a t i o n  p r o c e s s  t o  p r e s e r v e  t h e  
w a t e r  f o x  Montana and p r o t e c t  it from downstream u s e r s .  
We f e l t  t h e  d i s q u a l i f i c a t i o n s  f o r  w a t e r  judges  was a problem and ' s h o u l d  be m.ade c l e a r e r .  H e  f e l t  t h e  Nontana Supreme C o u r t  
s h o u l d  b e  a l l c w e d  to  c r e a t e  s p e c i a l  r u l e s  f o r  t h e  w a t e r  
c o u r t s .  The p r o c e s s  had t o  b e  f u l l y  funded i n  o r d e r  f o r  it 
t o  succeed .  H e  f e l t  t h e  r e t i r e m e n t  fund  f o r  judges  s h o u l d  
come f r ~ m  t h e  f i l i n g  f e e s  r a t h e r  t h a n  them b e i n g  a m e m b e r  
o f  t h e  Montana j u d g e s '  r e t i r e m e n t  sys tem.  He a l s o  f e l t  t h e  
$ 4 0  f i l i n g  f e e  s h o u l d  b e  f o r  e v e r y  c l a i m .  

Mans Te igen ,  Montana S tockgrowers  and  Montana PJoolgrowers 
s a i d  t h e s e  t w o  o r g a n i z a t i o n s  w e r e  i n  s u p p o r t  o f  S e n a t e  B i l l  7 5 .  
H e  s t a t e d  t h a t  i n  t h e  p a s t  w e  have  h a d  enough w a t e r  b u t  t h e  
t i m e  h a s  come t o  g e t  o u r  w a t e r  q u a n t i f i e d  b e c a u s e  downstream 
u s e r s  a r e  l o o k i n g  a t  it. 

Next t o  speak was R e p r e s e n t a t i v e  E u r n e t t ,  d i s t r i c t  #71. 
He was r e p r e s e n t i n g  n o t  o n l y  h i m s e l f ,  b u t  t h e  Red Lodge Creek 
Water Users, Cooney D a m  Water Users, Rock Creek Water  U s e r s ,  
C l a r k s  Fork Water U s e r s  and t h e  Wearst D i t c h  Co. I n  g e n e r a l  
t h e y  a g r e e d  w i t h  t h e  b i l l .  H i s  t e s t i m o n y  i s  a t t a c h e d  # 4 .  
H e  s u b m i t t e d  l e t t e r s  from t h e  p e o p l e  he w a s  r e p r e s e n t i n g  f o r  
t h e  r e c o r d .  

W i l l a  H a l l ,  r e p r e s e n t i n g  t h e  League o f  Women V o t e r s  
testlifi.ec2 n e x t .  She s a i d  it was v i t a l  t h a t  t h e  a d j u d i c a t i o n  
p r o c e s s  b e  comple ted  a s  soon a s  p o s s i b l e .  H e r  t e s t i m o n y  
i s  a t t a c h e d ,  see e x h i b i t  # 5. 

P e t e  J a c k s o n ,  r e p r e s e n t i n g  WETA and h i m s e l f  a s  a  r a n c h e r  
w a s  s t r o n g l y  i n  s u p p o r t  of t h e  b i l l  and commended t h e  
commit tee  on t h e  work t h e y  had done. 

P a t  Smith ,  N o r t h e r n  P l a i n s  Resource  C o u n c i l  s a i d  t h e y  
a l - so  had a p p r e c i a t e d  t h e  commit tees  work d u r i n g  t h e  i n t e r i m .  
They f e l t  t h e  b i l l  would s t r e n g t h e n  Montana ' s  c l a i m  t o  w a t e r .  
H e  f e l t  t h e  f i l i n g  f e e  d i s c r i m i n a t e d  a g a i n s t  t h e  s m a l l  man 
b e c a u s e  o f  t h e  $ 4 0  p e r  c l a i m  and t h e  l i m i t a t i o n  o f  $ 4 8 0 .  

Kenneth C l a r k ,  r e p r e s e n t i n g  t h e  R a i l r o a d  Bro the rhood ,  
a r o s e  i n  s u p p o r t  o f  t h e  b i l l .  

J John Nor th  from t h e  Department o f  S t a t e  Lands ,  s a i d  
t h e y  r e c o g n i z e  t h a t  i s  of t h e  u tmost  i m p o r t a n c e  t o  d e c l a r e  
and a d j u d i c a t e  t h e  w a t e r  r i g h t s  i n  t h e  S t a t e .  H i s  t e s t i m o n y  
i s  a t t a c h e d  # 6.  
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Knute Hereim, r e p r e s e n t i n g  h i m s e l f ,  s a i d  he  d i d n '  t f e e l  
t h e  w a t e r  judges  i n  e a c h  d i s t r i c t  would b e  a b l e  t o  h a n d l e  a l l  
o f  t h e  f i l i n g s .  T h e i r  c a s e l o a d  would b e  t o o  heavy.  H e  a l s o  
f e l t  t h e  f i l i n g  d e a d l i n e  o f  f o u r  y e a r s  s h o u l d  b e  s h o r t e n e d  
t o  a p p r o x i m a t e l y  1 1 / 2  y e a r s .  H e  d i d  f e e l  t h e  b i l i  was needed.  

Ron Waterman, a t t o r n e y ,  and r e p r e s e n t i n g  t h e  B u r l i n g t o n  
N o r t h e r n  s a i d  t h a t  t h i s  was t h e  second  s e s s i o n  t h a t  t h e  b i l l  
h a s  been b e f o r e  t h e  L e g i s l a t u r e .  The two y e a r s  had  been  w e l l  
spend  t o  b r i n g  a b o u t  a good b i l l .  The lack of a d j u d i c a t i o n  
p r e v e n t  t h e  s t a t e  o f  Montana from p r o t e c t i n g  i t s  w a t e r  
r e s o u r c e s  from r a i d s  from o t h e r  s t a t e s .  H e  b r o u g h t  up an  
i n c i d e n t  on  t h e  Big  Horn R i v e r  i n  Wyoming. T h i s  b i l l  p l a c e s  
it i n  a s i n g l e  c o u r t  t o  a d j u d i c a t e  t h e  c l a i m s  a n d  h a v e  a f i n a l  
d e c r e e  i n s t e a d  of g o i n g  t o  b o t h  t h e  s t a t e  and f e d e r a l  c o u r t s .  

T h i s  conc luded  t h e  p r o p o n e n t s ,  The n e x t  g r o u p  t o  t e s t i f y  
w e r e  t h e  non-committed peop le .  

Judge  Brownlee ,  judge o f  t h e  d i s t r i c t  c o u r t ,  f o u r t h  
j u d i c i a l  d i s t r i c t  from Missou la ,  s a i d  he  was main ly  i n  
s u p p o r t  o f  t h e  b i l l  b u t  d i d  have some s u g g e s t i o n s  t o  it. H i s  
t e s t i m o n y  i s  a t t a c h e d .  E x h i b i t  # 7. 

Ted Doney, Department  of  N a t u r a l  R e s o u r c e s ,  s a i d  t h a t  two 
y e a r s  ago  h e  had r e p o r t e d  t o  t h e  l e g i s l a t u r e  t h a t  t h e  a d j u d i c a -  
t i o n  p r o c e s s  was n o t  working and it h a s  n o t  g o t t e n  any  b e t t e r .  
  he p r e s e n t  sys tem is  n o t  working because  it t a k e s  t h e  s t a f f  
t o o  l o n g  t o  go o u t  on t h e  s i tes .  The p r i m a r y  g o a l  h a s  t o  b e  
t h a t  w e  t r y  t o  a c h i e v e  documenta t ion  of o u r  w a t e r .  Ple  want. 
t o  p r o t e c t  o u r s e l v e s  from downstream s t a t e s .  H e  s a i d  t h e  b i l l  
was a c t u a l l y  i n  two phases .  They a g r e e d  w i t h  t h e  f i r s t  p h a s e  - 
f i l i n g ,  b u t  t h e y  q u e s t i o n e d  t h e  mandatory c o u r t  a d j u d i c a t i o n  
p r o c e s s .  A 1 1  t h a t  i s  r e q u i r e d  i n  most  c a s e s  i s  some t y p e  o f  
l e g a l  documenta t ion .  H e  d i d n ' t  t h i n k  t h a t  w a t e r  r i g h t s  c o u l d  
e v e r  b e  a d j u d i c a t e d  s t a t e w i d e  t h r o u g h  t h e  c o u r t s .  N o  s t a t e  
h a s  e v e r  comple ted  a n  a d j u d i c a t i o n  p r o c e s s  t h r o u g h  t h a t  sys tem.  

. H e  f e l t  t h e  c o u r t  p r o c e s s  was t o o  c o s t l y ,  e s p e c i a l l y  t o  t h e  
c l a i m a n t .  They recommended t h a t  t h e  c l a im  system o u t l i n e d  
i n  t h e  b i l l  b e  a d o p t e d  w i t h o u t  t h e  c o u r t  a d j u d i c a t i o n  s y s t e m ,  
b u t  w i t h  a n  o p t i o n a l  c o u r t  a d j u d i c a t i o n  sys tem when needed .  
A t t a c h e d  i s  a r e p o r t  from t h e  DNR o f  t h e  i n t e r i m  s t u d y  t h e y  
had composed. See  e x h i b i t  # 8. S e n .  G a l t  f e l t  they s h o u l d  have  
been r e g i s t e r e d  a s  an  opponent  t o  t h e  b i l l .  

W. G .  G i l b e r t ,  J r . ,  a t t o r n e y  from  illo on, r e p r e s e n t i n g  
h i rnse l f  spoke n e x t .  H e  h a s  t r i e d  many w a t e r  s u i t  i n  Beaver- 
head County. H e  s a i d  t h e r e  were a few p r o v i s i o n s  i n  t h e  b i l l  
t h a t  s h o u l d  b e  made clearer.  A f t e r  t h e  Governor a p p o i n t e d  
t h e  c h i e f  w a t e r  judge  it s h o u l d  be  made c l e a r e r  t h a t  t h e  
remain ing  a p p o i n t e e s  s h o u l d  i n c l u d e  t h o s e  t h a t  w e r e  s e l e c t e d  
f o r  appo in tment  o f  c h i e f  w a t e r  judge  n o t  o n l y  t h o s e  among 
t h e  l i s t  o f  nominees p r e s e n t e d  by t h e  w a t e r  judge  nomina t ing  
commit tee. 

T h i s  conc luded  t h e  non-commit-ted t e s t i m o n y .  Next  t h e  
Clnnnnontc . i . 7 n r n  h-rd f r n m  
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OPPONENTS: 

C a r l  Davis ,  a t t o r n e y ,  r e p r e s e n t i n g  t h e  C l a r k  Canyon W e s t  
Co, which r e p r e s e n t s  190 w a t e r  u s e r s  and 50,000 a c r e s  o f  l a n d  
spoke  n e x t .  H e  s a i d  w e  d o n ' t  have t o  a c t  i n  h a s t e  a s  w e  
a p p e a r  t o  b e  do ing  i n  t h i s  b i l l .  H e  a g r e e d  w i t h  t h e  two 
p h a s e s  t h a t  t h e  DNR had b r o u g h t  o u t .  H e  d i d n ' t  f e e l  t h a t  t h e  
r i g h t s  t h a t  had a l r e a d y  been d e c r e e d  s h o u l d  have  t c  g o  t h r o u g h  
t h e  p r o c e s s  of f i l i n g  a g a i n .  I f  you g i v e  t h e  d i s t r i c t  c o u r t  
judge  t h e  power t h a t  i.s i n  t h i s  b i l l ,  t h e n  h e  s h o u l d  have  
t h e  power t o  d e c i d e  what a r e a s  s h o u l d  be hand led  f i r s t .  He 
f e l t  t h e  b i l l  g a v e  t h e  judges  t o o  much power. T h e r e  i s  n o t h i n g  
i n  t h e  b i l l  t o  d i s q u a l i f y  a judge. The  judge  can  o n l y  
d i s q u a l i f y  h i m s e l f .  The 30 d a y s  t o  g e t  t h e  a p p o i n t m e n t s  made 
a f t e r  t h e  bill i s  e n a c t e d  i s  n o t  l o n g  enough i n  h i s  o p i n i o n .  
H e  a l s o  f e l t  t h e  f i l i n g  d a t e  s h o u l d  be s t a g g e r e d  o r  e v e r y o n e  
would w a i t  u n i l t  t h e  l a s t  few weeks t o  f i l e  t h e i r  c l a i m .  

M r .  Roy, r e p r e s e n t i n g  t h e  Montana I n t e r - T r i b a l  P o l i c y  
Board r o s e  i n  o p p o s i t i o n .  H e  f e l t  t h e y  have  f u l l  l e g a l  
r a t i o n a l  why t h e  r e s e r v a t i o n s  s h o u l d  be amended o u t  of  t h e  b i l l  
and u n l e s s  t h e y  are i t  would mean l i t a g a t i o n  a g a i n s t  t h e  S t a t e .  
M e  s a i d  t h e  I n d i a n  w a t e r  r i g h t s  s h o u l d  n o t  b e  confused  w i t h  
t h e  f e d e r a l  reserved r i g h t s .  H e  f e l t  t h i s  b i l l  would be 
a d v e r t i s i n g  t h a t  Montana h a s  a  s u r p l u s  o f  w a t e r .  H i s  t e s t i m o n y  
i s  a t t a c h e d  p e r  e x h i b i t  #9 .  

Mike Watson, a l s o  from t h e  Montana I n t e r - T r i b a l  P o l i c y  
Board r o s e  i n  o p p o s i t i o n .  H e  a l s o  ment ioned t h a t  I n d i a n  
water rights a r e  d i f f e r e n t  t h a n  f e d e r a l  r e s e r v e  r i g h t s .  
H e  d i d  n o t  f e e l  t h a t  t h i s  b i l l  would accompli-sh p r e s e r v i n g  t h e  
water f o r  t h e  s t a t e .  

C a l e b  S h i e l d ,  F o r t  Peck T r i b e s ,  s a i d  he had a t t e n d e d  a 
m e e t i n g  f o r  t h e  N a t i o n a l  Congress  of American I n d i a n s  and t h e y  
had a d o p t e d  a r e s o l u t i o n .  H e  s u b m i t t e d  t h e  r e s o l u t i o n  t o  t h e  
committee which i s  a t t a c h e d .  # 10.  

Rubie  S o o k t i s ,  N o r t h e r n  Cheyenne T r i b e ,  r e a d  t h e  t e s t i m o n y  
t h a t  i s  a t t a c h e d ,  e x h i b i t  B l l .  

F rank  P e r e z ,  F o r t  Belknap a r o s e  i n  s u p p o r t  of t h e  b i l l  and 
p resen ted  w r i t t e n  t e s t i o n y  t o  t h e  c o r m i t t e e .  S e e  e x h i b i t  $12. 

R e p r e s e n t a t i v e  S c u l l y  t h e n  c l o s e d .  H e  s a i d  t h e  i n t e r i m  
commit tee  knew it would n o t  be a n  e a s y  t a s k .  H e  f e l t  w e  had 
t o  give t h e  b i l l  t h e  o p p o r t u n i t y  t o  work and by p u t t i n g  i t  o f f  
w e  would n e v e r  know i f  t h e  p r o c e s s  would work, and i f  w e  d o n ' t  
t r y  something t h e  f e d e r a l  r a i d  on Montana w a t e r  w i l l  cone  
th rough .  The b i l l  h a s  t h e  mechanics  t o  make t h e  a d j u d i c a t i o n  
p r o c e s s  work. The b i l l  wou*ld a s s i s t  anyone i n  t h e  
t r a n s f e r  o f  w a t e r .  
\ 
i 

D i s c u s s i o n  was t h e n  h e l d  by t h e  commit tee .  
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J a n u a r y  1 9 ,  1979 

A l s o  a t t a c h e d  t o  t h e  m i n u t e s  a r e  two l e t t e r s  i.n s u p p o r t  
of  t h e  b i l l .  One l e t t e r  i s  from M r .  J o e  Renders ,  a member 
of t h e  ~ u d i c i a l  ~ o m i n a t i n y  Commission, s e e  e x h i b i t  # 1 3 ,  
and t h e  o t h e r  l e t t e r  i s  from Vernon Wes t l ake ,  ~ g r i c u l t u r a l  
P r e s e r v a t i o n  A s s o c i a t i o n  from G a l l a t i n  County. S e e  e x h i b i t  
# 1 4 .  

S e n a t o r  G a l t  s a i d  t h i s  would c o n c l u d e  t h e  h e a r i n g ,  b u t  
t h a t  on J a n u a r y  2 5 ,  t h e  S e n a t e  A g r i c u l t u r e  Committee would 
have a  m e e t i n g  o n  t h e  b i l l  f o r  p r e s e n t a t i o n  o f  amendments. 
H e  f e l t  t h e  bill had had a  good p u b l i c  h e a r i n g  and t h a n k e d  
everyone  f o r  t h e i r  p a r t i c i p a t i o n .  

- -1 

SENA H JACK E .  GALT, Chairman ;CB 
Y 



SENATE R3y;_'LUl+iAfe COWITTEB 

E I L L  3 a 7&~ V I S I T O R S '  R E G I S T E R  DATE 1 - 1 

NAME R E P R E S E N T I N G  

- . .-- 

.Zar/ t :  S- f cd~ iqs  l L I o w l t  h r -  

PLEASE LEAVE PREPAPXD STATE~ENT WITH SECRETARY 



V I S I T O R S  ' R E G I S T E R  

LIOUSE COMMITTEE 

Date 

t ---- ---- 
I 

NWE R E S I D E N C E  R E P R E S E N T I N G  

--- -:_LI_:- -- 

I F  YOU CARE T O  WRITE COMMENTS, A S K  SECRETARY FOR LONGER FORM. 

1 P L E A S E  LEAVE PREPARED STATEMENT WITH SECRETARY. 



V I S I T O R S  ' REGISTER 

HOUSE SELECT . FJATER COYddITTEE 

2 L 
P 

SENATE B I L L  NO.  7 6  Da te  1 - 1 9 - 7 3  

SPONSOR P a u l  F. Boylan 
-- t- i 

I RESIDENCE I REPRESENTING 

I F  YOU CARE TO WRITE COMMZNTS, ASK SECRETARY FOR LONGER FOml. 
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STATE OF MONTANA 
7-79 REQUEST NO. - 

F I S C A L  N O T E  

Fnr)rr B l ) -  15 

Jan. 9 . Ir: cor;~plicrnrc with a written rcr,uest rczcived -_.-_-- - , 19 79- -- , there i s  hereby subnr~tted a Fiscal Note 

[ for  -3.0.!P-. --- . -- ---- .- - -  pursuant to Chapter 53. La..*ir of  Montana, 1965 - Thirty-Ninth Legislative Aiszmhly. 

Bo.ckground rnformation used in developing t h i s  F i s c a l  Note i s  avdildbld from the Office of Budget and Program Planning, to members 

I of the Legicidture upon request. 

C 
DESCRlPTlON O F  PROPOSED LEGISLATION 

An act to adjudicate claims of existing water rights in Montsna. 
- . -  - - 

. - P.SSUVI?TIONS 

I . '1. 275.000 claims will be filed over a four year period at the rate of $SO per claim sr follows: 

1st year - 8,250 * 3rd year . 55,000 

I 2nd year - 27,500 4th year - 144,250 

2. The current adjudication program in the Powder River easin will continue. 
i. 

I 3. Ten percent of the claims will bs checked. The Department of Natural Resources and Conservation (DNRC) 
v~ i l l  keypunch data and microfilm claims. 

I 
4. Personal services costs will increase 6% each yeer. 

6 The prograrn in DNRC established to assist with adjudication will enplcy FTE employees as follows: 

FY 1920 - 29 FTE FYI993 - 103 FTE 
FYI981 -36 F T E  FYI384 - 103 FTE 
FYI982 - 60 FTE 

I 6. The Water Court wil l employ FTE employees as follows: 

FYeO - 24 FTE FY83 - 32 FTE 
FY81 23 FTE FY03.32  FTE 

1 7 .  
FY82 - 32 FTE 

Costs of DNRC in exmss of revenues collected under the proposed legislation will be paid from the State General Fund. 

8. FJlinimal costs wil l bt! incurred in FYI979 by ths Wlter Judge Nominating Commission. 
1 . 
1 9. Na water judga will vacate hishar position in the 1985 Biennium: therefore, the Jvdicial Nominations Commission 

-' - will not be required to meet to noninata persons to replace a water judge. - ~9 

* .  > 

10. The ~epartm&it'of Fish and Game will necesrarily expand fisheries field and other operations to: I . a. document, determine, and make filing on waters traditionally used by the seven operating s ta te  fish hatcheries, 
b. file claims for water for instream purposes on 12 streams previously filed for in 1970 and 1971, 

I c. undertake extensive studies to document and support the amount of instream water necessary to maintain the 
sqr~atic resources at the current level  for the above-menrfoned twelve streams, 

d. file claims on other waters where water rights were previously acquired or filed for instream purposes. 

I 11, Tne Department of Fish and Game wil l  generate revenues from federal and 
private sources to fund this expanded requirement. &%dg-Jl - ,:A- 

1 12. The Dep~rtment of State Lands will be required to inventory records, contact BUDGET DIRECTOR 
.- - - 

lessees, etc. t o  gather the necessary data to file claims. One ~dclitiona! FTE Office of Budget and Prqram Planning 
position and related operating expenses will be rrquirud. The additianal cost Dqt,,: -- 

I 
to tllc Uvpjrtrllrnt o f  State Lar1cl.i will b * ~  funtl++d lro~n tlw S t . ~ t c  G+n<ral Furid. 
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1 I AN SPEAI(ITJG ON DZHALF O F  O V E R  89 TROUSAFID PIONTANANS RI3?R13SE?J'L'ED BY 

FARF*I a Q R E A U ,  'XONTANA FARMER ' S U N I O N ,  MONTANA 'S N A T I O N A L  FARX 

T I E  GRAITGE O F  MONTATJA, 1:JIFE O F  I'.IOI'?TANA, TEE MONTAIYA G R A I N  GROklERS 

TEE A G R I C U L T U R A L  CO?PKJlTITY O F  PIONTAIL'A S U P P O R T S  S E N A T E  B I L L  76 AND I T S  

C O N C E P T  O F  A S P E E C Y  ADJUDICATIOI\T OF IJ?ONTAT\TA WATER RIGFI'i1S, k E  A L S O  WAFJT 1 

F A S H I O N  T H I S  B I L L  A F T E R  A S E R I E S  OF M F E T I N G S  THROUGHOUT PiONTRNA . ,. AT] 

W H I C H  T-FEY ACC-EPTED T E S T I M O N Y  AGD FiF:COMP~ENDATIONS O F  T I E  P U B L I C ,  

WE A L S O  I J J L D  A S E R I E S  O F  P U B L I C  I 4 E E T I N G S  A C R O S S  FIONTANA .. SETY'EEAT1 Ol? I 
THE;,: \]IT11 R E P R E S E N T A T I V E , S  O F  T K E  PEPAI?TrtIETJT O F  NATURAL RESOIJRCES AFTD 

VARIOU:; T,EGISLATORS mI?VIITG ON T H E  I F I T E R I M  COPIDIITTEE A D D l i E S S I N G  T I E  

P U B L I C  M F X T I M G S ,  

STATET4ENTS E L I C I T E D  BY T-W P U B L I C  AT A L L  T B S F  rTE3ETINGS HAD 1i COIIIiOTI 

T H R E A D  ,. . T H E Y  WANTED A S Y S T E M  O F  A D J U D I C A T I O N  THAT \]AS S P Z 3 3 Y  T O  I 
P R O T E C T  MONTANA WATER FROM DOWNSTREAM I N T E R E S T S  AND S T A T E S  , .. APiD T I I Z  J WATTTED A G E U E R A L  A D J U D I C A T I O N  P R O C E S S  kJHICH WOULD P R O V I D E  3'0s E<PF:DITIC 

Q U A l W I F I C A T I O N  O F  F E D E R A L L Y  R E S E R V E D  WATER CLAIPTS, 

AlliOTHER P O I N T  AGREED UPON BY V I R T U A L L Y  EVERYOIJE I N  ATTEXDANCT, AT T H E S E  

MZETITJGS I S  THAT T E Y  \?ANT T K E  A D J U D I C A T I O N  P R O C E S S  T O  BE HANDLXD 'i!ITH 
'3 ' fSTk- PI  

T H E   JUDICIAL^^ A S  P E X S C R I B E D  BY THE B I L L .  V I R T U A L L Y  NONE O P  

4 

s - 
-\ 

r7.-- s= 

I N  ATTENDANCS AT T H E S E  F U R L I C  PIEETIITGS liJANTED T T a <  P R O C E S S  T O  3E HAXDLE. 

ADT;LI:.JISTPATIVl3LY P-T- BY TH3 DEPAETPIENT O F  NATURf'L F:ESOURCES I 
I T  SEEI':IS AFPAREPJT THAT T E E  A G R I C U L T U R A L  COXI4-JblI'i'Y OF .l"lONTANA I.:OULD FATE] 

?4UCH IJIORE S E C U E E  W I T H  T i E  J U D I C I A L  P R O C E S S  THAN THXY k;OULD I F  THE 

BUREAUCRATS I;JEP,E: T O  H K J D L E  AX A D I U i l I S T H A T I V E  SYSTEM e 

AG.",Ii(, I R E I T E R A T E  . . NOi\TTANA FARMERS AND R A N C m R S  S U P P O R T  S . B .  76. 

J 



TESTIKNY S V n Y d m D  ?O TfIE JOINT HEARING OF THE SiEWiTE HOUSE CUI.T*lITnIliES aJ 
AGRICULTURE J%3M THE S ' I ' I 3 L I . N ~  C 3 W  WATER USERS BOARD REGARDING S B  76, ATJ 
ACT ?O ADJUDICATE CLAIANS TD EXISTING P 2 E R  RIQII'S IN hKW'ITU3\ 

The St i l lwater  County Water Users Ebard wish tn s u p p r t  the provisions of 

-ate B i l l  76 as an effect ive way of adj~dicating streams jn iv30nha. Tnis 

legisl-ation provides fo r  water murts with judges serving s i tua t ions  spccif ic  to 

zgricul tural  water. The interit relies heavily on r e s p n s e  of water users sub- 

mitting claims tD water r igh t s  held prior  to 1973 as they proceed in f a c t  finding 

to prove beneficial use and e q d i t e  the process of adjudicat ims.  There are 

irrportant pints w wish express. 

1. The w a t e r  court systEm provides opportunity for undi'vided atterltion to f o m l -  

iz ing aqricd. tura1 c l a i m  to w a t e x .  This system provides expexience for  judges and 

an zppruach t h a t  would not  he ]lampred by other in te res t s  o r  problems. 

2.  The chief water judge designated by f&e gwernor amording findings of the 

nminating ccerrmissicn vmuLd ke v i t a l  b operatiofis. The v o h m s  of claims on 

Pbntana would require efficiency , x m u n t a b i l i t y  and a high level  of administrative 

s k i l l .  

3 .  'Ik Sti l lwater  Cbunty Water U s e r s  Board suggest arrmdirq Section 1, page 2, by 

adding, "the courts would k held a t  the county sea t  within the cvunty where the 

stream is t o  be adjudicated." 

4 .  Tne d i s t r i c t s  described in  Section 2 are agreedole as thcy are spcci f ic  to 

drainqes which does provide for continutiy within the adjudication process. 

5. Section 3 establisbs conditions equal to a d i s t r i c t  judge which may provide 

c~co1~rayewnt  for  judges to p a r t i c i p a e  or  bm intereskd. 
I 

1 



6. Tar3 selection of judges in Section 9 is vital t~ obtaining qualified judges. 

11LF3 nominating m i s s i o n  serves a5 a screening mnmi"Le ta insure tha t  consid- 

eration bn, given to q u a l i t i e s  eac h of the f i v e  nominating judges. Understanding 

of water l a w  and s w  i c ' a  of the history of ag~j.culb;~ral water  in Wntana would 

be crucial. The chief water judge n m d  f r o m  the three r m i n a t i o n s  of the ncm- 

inating crxrmission would be chosen fairly and acmrding tx, c r i t e r i a  es tab l i shed  

hy the axtnksicx?. Tne dates suggested by SB 76 insure rapid act ion by the nan- 

inakir~g comissi.m which is an i?.d.~antage in offering t ime fo r  judges +a be- 

acquainted with problems in the district and establish ground rules for operation. 

7. Section 12,  page 9, provides a mthod of f i l ing  a statenmt of claim by June 

30, 1983. Claims suh i t t ed  on a standard £om provided by the Ikpartmcnt of Natural 

Resources insure continuity and carrp?leteness. &creed r igh t s ,  use rights, f i led 

r i g h t s ,  muld be included witlmut amption to eliminate p s s i b l y  loss of over- 

sight. Exemption of d m s t i c ,  stock watering and the permits a£ tser 1973 ~muld  not 

effect the existing water rights es tabl ished for beneficial  use. Ehrlier fi led 

claims s r n t h ~ s  do no t  mn ta in  clear descr ipt ions  of ditch la-ation, and s m - e  as 

an integral part in providing date of e s t ab l i shwnt ,  bu t  no t  necessarit-1 location. 

8. %ti-on 1 4 ,  page 10, offers &tails of each claim s S n i t k d .  The Siz i l lvmter  

Water U s e r s  Ward had developd a similiar system that allms w a t e r  users  to gather 

data abut waker r i g h t s  in an organized way. This provides prmf of use and 

aids establishrent of tine and quantity needs. 

9. Section 1 5 - a e  assmption of a b a n d o m t  is rebut table  in the evvl t  one f a i l s  

tn f i le a claim. ?'hiss is  acceptable as it is coneivable som i r n p ~ ~ t j n t  claim 

may b2 cJve.rlodv,€d. 

10.Szction 1.8, pate 13, pnvides  that notices by given a l l  persons wh8 claim an 

existing water right. The & p a r e n t  of Natural Resoures can insure a3ntinuj.Q' 

of m t i m  across Montana throughout the notif icat ion process during the four year 

perid. TIlc mur~ty handling of notioc a u l d  c a ~ s e  confusion a d  m3y lead to ovcr- 



lol~king soEone. W.s m u l d  a l so  add heavily tn work load r e s p n s i b i l i t y  , howver, 

not appreciably i f  they only assist with including not ices  w i t h  tax stat~rm1ts. 

ll. Section 19, page 1 4 ,  establishes a f i l i n g  f ee  of $40 no t  to excetsd $480, with 
1 

no fee f o r  decreed r igh ts .  This wuld help  defray e,qxmses and does n o t  scan 

exhorbitant i f  water users  w e  assured of sane a d o n  being taken to pro tec t  

water f o r  a g r i c ~ l t u r a l  p r p o s e s  . 

12. Section 21, page 15, o f f e r s  guidance f o r  the k p z t m e n t  of  N a t u r a l  &sources. 

The D e p a r m n t  has expertise in w a t e r  r i g h t  a d j d i c a t i m  and it is log ica l  that th2y 

would provide the bes t  possible hlep f o r  courts and d a h t s .  Considerable infor- 

mation has been gathered by DNFC and t h i s  muld a l s o  be useful.. 

13. The preliminary decree (Scc. 22 & 23) and the f i n a l  decree (Sec. 24) provide 

qqmrtuni ty  f o r  review and hearings i f  desired.  Sh0ul.d a user riot bc sa t i s f i c d  

they can show cause arid proceed through the provisions of the hearing. T h e  f i n a l  

decree es tab l i shes  the v~ater r igh t s  i n  d e t a i l  and o f f e r s  o f f i c i a l  documentation 

of water r i g h t s  so Yontima water can be accountable. 

I11e information gathered by c la imwts ,  the process of adjudication,  and the 

f i n a l  certificate and r eg i s t r a t i on  of w a k r  r i gh t s  w i l l  insure the  use of water 

for  agricultural p r p o s e s  in the future.  Tne courts are l ega l ly  recognized 

and serve a useful role i n  es tabl ishing proof of use of mntana water which is 

v i t a l  to the lrbntana eonany. 

The, S t i l l w a t ~  County Water Users Board wish to thank the Senate and Hotlse 

armittees on agr icul ture  f o r  offer ing the o p p r t u n i t y  to s u p p r t  S B  76. This 

b a r d  is e lec ted  by water users i n  seven m.minities i n  Stillwater County and is 

mnccmed about water r i gh t s  and the £uture of lgantaria water. 

~ e s p c t E u l l y  submitM, 
Chester Peterson, President 
- 1  2 7  7 P. - . - -  - 



MR. CHAIRMAN: MEMBERS OF THE HOUSE AND SENATE JOINT SELECT 

WATER COMMITTEE. MY NAME IS GORDON MCGOWAN, A RANCHER FROM 

HIGHWOOD, MONTANA. I AM A REGISTERED LOBBYIST IN THIS 

FORTY-SIXTH LEGISLATIVE SESSION FOR THE MONTANA RAILROAD 

ASSOCIATION. MY INTEREST IN MONTANA GOES BEYOND THE ASSOCIA- 

TION, HOWEVER. 1 HAVE SERVED IN THE MONTANA SENATE FOR 

TWENTY YEARS AND PERHAPS INTRODUCED MORE LEGISLATION IN THE 

AREA OF WATER THAN ANY OTHER PERSON IN OUR STATE HISTORY. I 

HAVE ONLY ONE DESIRE--TO MOVE OUR STATE INTO THE TWENTIETH 

CENTURY IN THIS FIELD. FOR THIS REASON, I AM A CONCERNED 

CITIZEN. I BECAME CONCERNED LONG BEFORE THE VAST MAJORITY 

OF OUR PEOPLE WERE GIVING THIS AREA A PASSING THOUGHT. I 

HAVE NEVER LOST MY CONCERN! A LOT OF WATER HAS GONE UNDER 

THE BRIDGE!!! EACH DAY THAT PASSES AND THE LONGER DECISIONS 

ARE DELAYED, THE MORE WE STAND TO LOSE. HOW MUCH LONGER 

DOES ANY REASONABLE THINKING PERSON BELIEVE THIS CAN GO ON? 

SHORT SIGHTEDNESS, SELFISHNESS, FAILURE TO UNDERSTAND THE 

PROGRAMS OF OTHER STATES AND MOST IMPORTANT OF ALL, THE 

POLITICAL CLOUD OF THE NUMBERS IN CONGRESS FROM CALIFORNIA, 

TEXAS, ARIZONA, COLORADO, NEW MEXICO AND THE CONFINES OF 

THE MISSISSIPPI RIVER BELOW WHERE THE MISSOURI RIVER FLOWS 

IN. 

THE HOUR IS LATE LADIES AND GENTLEMEN. THE DECISION 

LIES I N  THESE LEGISLATIVE HALLS! 

I WISH TO THANK THIS COMMJTTEE FOR ALLOWING ME TO 

APPEAR HERE. I WISH TO COMPLEMENT YOU ON YOUR WORK, WITH 

THE FIRM BELIEF THAT YOU HAVE A VEHICLE FROM WHICH.TO MOVE 



THIS STATE OF MONTANA FORWARD. I AM IN FULL SUPPORT OF YOUR 

BILL. 

I KNOW MANY GOOD PEOPLE WILL OFFER CHANGES AND AMEND- 

MENTS. SOME WILL BE GOOD AND SOKE WILL NOT WORK. SOME MAY 

EVEN BE OFFERED TO MUDDY THE WATERS, BUT IN YOUR HANDS 

REMAIN THE RESPONSIBILITY TO ACCEPT OR REJECT. 

I HAVE ONE SUGGESTION TO MAKE IF THE COURT PLEASES, AND 

YOU ARE THE COURT. MY SUGGESTION WOULD BE THAT IN THIS 

BILL, WHEREVER IT FITS, TO STATE THAT THE CHIEF JUDGE BE 

REQUESTED TO SEND A REPORT OF THEIR RESULTS TO BOTH HOUSE 

AND SENATE COMMITTEES THAT ARE HANDLING WATER LEGISLATION, 

REPORTING PROGRESS WHEN EACH NEW LEGISLATURE MEETS. IN THIS 

MANNER, YOU WILL BE ABLE TO CORRECT ANY SHORT-COMINGS AND 

HAVE FIRST-HAND INPUT IF YOU NEED TO AMEND YOUR ACT TO HELP 

THE JUDGES SPEED UP THEIR PROGRAM. 

IF MY MEMORY SERVES ME CORRECTLY, I SPENT EIGHTEEN 

YEARS GETTING MONTANA TO PASS THE WATER CODE TH.4T IS NOW ON 

OUR BOOKS. HAD IT NOT BEEN FOR THIS CONTINUOUS EFFORT WE 

WOULD HAVE SLIPPED ANOTHER TWENTY-FIVE YEARS BEHIND. 

I WILL CLOSE WITH THE FOLLOWING QUOTE OF JOHN F. 

KENNEDY'S: 

IN NO OTHER OCCUPATION BUT POLITICS IS IT EXPECTED THAT 

A MAN WILL SACRIFICE HONORS, PRESTIGE AND HIS CHOSEN CAREER 

ON A SINGLE ISSUE. LAWYERS, BUSINESSMEN, DOCTORS, ALL FACE 

DIFFICULT PERSONAL DECISIONS INVOLVING THEIR INTEGRITY--BUT 

FEW, IF ANY, FACE THEM IN THE GLARE OF THE SPOTLIGHT AS DO 

THOSE IN PUBLIC OFFICE. FEW,. IF ANY, FACE THE SAME DREAD 

FINALITY OF DECISION THAT CONFRONTS A LEGISLATOR FACING AN 



IMPORTANT CALL OF THE ROLL. HE MAY WANT MORE T I M E  FOR H I S  

DECISION- -HE MAY E E L I E V E  THERE I S  SOMETHING TO BE S A I D  FOR 

BOTH SIDES--HE MAY F E E L  THAT A S L I G H T  AMENDNENT COULD REMOVE 

A L L  D I F F I C U L T I E S - - B U T  WHEN THAT ROLL I S  CALLED HE CANNOT 

HIDE, HE CANNOT EQUIVOCATE, HE CANNOT DELAY--AND HE SENSES 

THAT H I S  CONSTITUENCY, L I K E  THE RAVEN I N  POE'S POEM, I S  

PERCHED THERE ON H I S  L E G I S L A T I V E  DESK, CROAKING "NEVERMORE" 
,IllP': 

AS HE CASTS THE VOTE5THAT STAKES H I S  P O L I T I C A L  FUTURE. 
7) 



I >  
'Y. \ , \ ,  For the record I ' m  J k ,  Burnett, Representative fro7 Dis t r ic t  71 

carton County. 

I represent not only myself a s  a water user but also about 2000 
water users i n  Ciirhn County. 

The R e d  Lodge Creek hater users . . . . .Ralph Heare, President 
Cooney Dam water users . . . . . . . . .Pat Billirigsley, President 
P a k  Creek water users /?p5Nj. Fr.~/f . . .Dick Nutting, President 
Clarks Fork w a t e r  users . . . . .,. . . .Leo Bratsky, PresiGm-t 
Wearst Ditch Co. Inc. water users . . . .William N i d ,  Secretary 

In  general we agree with the concept of SB76 in that  the use of 

water in lantana needs t o  be identified. 

We a l so  f e e l  v7e do not want a new bureaucracy, but t o  a c t  within an 

exist ing agency. 

P?e fu l ly  support the f i r s t  stages of t h i s  b i l l  in the collection of 

information and a l l a i n g  the water user t o  subrnit dccumentation. 

We muld  l i k e  to have this legislat ion d i rec t  the d i s t r i c t  courts t o  

open the already adjudicated streams for  water users t h a t  are 

expxiencing problems. This could be determined by pet i t ions by w a t e r  

users. For the  mst par t  and w i t h  economics in mind we c ~ u l d  save 

many millions of dol lars  by requiring the registrat ion of use r i g h t s  

and allowing water users of t h a t  s t rean t o  pet i t ion the courts 

should an adjudication te desired. 

We suggest: 

(1) That the administration of the a c t  w i l l  be held a s ' c l o s e  

t o  the problem a s  possible, preferably a t  the county level.  

( 2 )  W e  f e e l  tha t  the l re thd  of selecting District Judges, i f  

this is the course that is t o  L;e taken, that mdJnhcrs of the leg- 

i s l a t u r e  are rost responsive of rrmh?rs in a naminating camnittee 

and p ~ ~ h a p s  t h a t  the area of the ncPninating comnittee t o  Ix 
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~~~~~~~end o r  t o  allow a Judge t o  be elect& a t  large in each of 

the suggested water d i s t r i c t s .  

( 3 )  The law is rather ambiguous in the area of hod previously 

adjudicated streams w i l l  k handled. N m o u s  problems have c m  

up in 'chis area over the past years and could Ix revie-& and 

correct& a t  this t%. 

( 4 )  The permit system has nat worked well and should be 

abandoned. The f i l i n g  should be a t  the l m a l  level  and a 

copy sent  t o  a central  f i l i n g  system in Helena. 

(5) Henrings s h ~ u l d  be a s  close to  the problem as possible, 

in mst cases the  county courthouses in the county in c-rhich the 

streaii f lotvs. 

(6)  Consideration should k giveri i f  this b i l l  is enacted 

t o  selecting the mst cmpetent expxienced in water t h a t  

P m ~ ~ ~ n t s  w i l l  be offered t o  the c d t t e e  before their Senate and 

House Cornnittee d e l k a t i o n s .  



J a n u a r y  13, 1 9 7 9  

TO: Rep.  James B u r n e t t  
W i l l i a m  Day 

S e n .  P a u l  Boy lan  
Max Conover  
J a c k  G a l t  

Gent lemen:  

Wc would  l i k e  t o  e x p r e s s  s u p p o r t  f o r  t h e  concep t  o f  S B  7 6 ,  
however ,  w e  f e e l  it s h o u l d  be  amended t o  a l l o w  t h e  f i r s t  
p a r t  i n  t h e  p r o c e s s  o f  c o l l e c t i n s  i n f o r m a t i o n  and  have a n  
o v e r s i q h t  committee q i v e  g u i d a n c e  f o r  t h e  n e x t  two y e a r s  
w i t h  t h e  4 7 t h  a s s e m b l v  a u t h o r i z i n g  t h e  a c t i v a t i o n  o f  t h e  
w a t e r  judge  c o u r t  P r o c e s s  of t h a t  t i m e  if it becomes 
f e a s i b l e .  

S i n c e r e l y ,  

Will iam A .  N i e m i , ,  S e c r e t a r y  
Vlears t  D i t c h  Co. ,  I n c .  
L u t h e r ,  Montana 59051  



J a n u a r y  1 8 ,  1 9 7 9  

R e p r e s e n t a t i v e  James U u r n e t t  
R e p r e s e n t a t i v e  W i l l i a m  Day 
S e n a t o r  P a u l  B o y l a n  
S e n a t o r  !,!ax C o n o v e r  
S e n a t o r  J a c k  G a l t  

G e n t l e m e n :  

We w o u l d  l i k e  t o  e x p r e s s  o u r  s u p p o r t  f o r  S e n a t e  B i l l  No. 76 
w h i c h  w i l l  f a c i l i t a t e  t h e  a d j u d i c a t i o n  o f  a l l  w a t e r  i n  t h e  
S t a t e  o f  M o n t a n a .  

O u r  g r o u p  r e p r e s e n t s  a b o u t  180 h o l d e r s  o f  w a t e r  p u r c h a s e  c o n -  
t r a c t s  i n  Cooney  R e s e r v o i r .  We h a v e  40  y e a r s  e s p c r i e n c e  
w o r k i n g  w i t h  b o t h  d e c r e e d  water a n d  w i t h  s t o r e d  water. 

A t  a m e e t i n g  h e l d  i n  Red L o d g e  t o  d i s c u s s  S e n a t c  B i l l  N o .  76 
wj t h  t h e  D e c r e e d  Users A s s o c i a t i o n ,  t h e  f o l l o w i n g  suggestions 
were a p p r o v e d  by  t h e  B o a r d  o f  D i r e c t o r s :  

I .  I n s u r e  t h a t  t h e  a d m i n i s t r a t i o n  o f  tile ac t  w i l l  b e  h e l d  its 
c l o s e  t o  t h e  p r o b l e m  a s  p o s s i b l e ,  p r e f e r a b l y  a t  t h e  c o ~ l ~ i t y  
l e v e l .  We f e e l  i t  w o u l d  b e  m o r e  e f f e c t i v e  a n d  make  b e t t e r  
r e l a t i o n s  w i t h  t h e  p u b l i c .  

2 .  We f e e l  t h a t  t h e  m e t h o d  o f  s e l e c t i n g  j u d g e s  does n o t  i n -  
s u r e  t h a t  j u d g e s  w i l l  be a p p o i n t e d  who are  w e l l  v e r s e d  
i n  w a t e r  l a w .  T h e  m e m b e r s  o f  t h e  l c g i s l a t u r c  a r e  t h e  
m o s t  r e s p o n s i v e  m e m b e r s  o f  t h e  n o m i n a t i n g  c o r m i t t e e  a n d ,  
p e r h a p s ,  t h a t  arca o f  t h e  n o m i n a t i n g  c o m m i t t e e  t o  be  
s t r e n g t h e n e d .  

3 .  T h e  l a w  is r a t h e r  a m b i g u o u s  i n  t h e  area o f  how p r e v i o r i s l y  
d e c r e e d  s t r e a m s  w i l l  be h a n d l e d .  Numerous  p r o b l e m s  h a v e  
come u p  i n  t h i s  a r e a .  o v e r  t h e  p a s t  y e a r s  a n d  c o u l d  b e  
r e v i e w e d  a n d  c o r r e c t e d  a t  t h i s  t i m e .  

4 .  T h e  p e r m i t  s y s t e m  h : ~ ;  n o t  v ~ o r k e d  w e l l  a n d  s l ~ o u l d  b c  
x b a n d o n e d .  T h e  f i l i n g  s h o u l d  b e  a t  t h e  l o c a l  l e v e l  w i  ti1 
a c o p y  s e n t  t o  a c e n t r a l  f i l i n g  s y s t e m  i n  I I e l c n s .  
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5.  A l l  h e a r i n g s  s h o u l d  be  a s  c l o s e  t o  t h e  p r o b l e m  a s  p o s s i b l e .  
I n  m o s t  cases,  c o u n t y  c o u r t h o u s e s  i n  t h e  c o u n t y  i n  w h i c h  
t h e  stream f l o w s  s h o u l d  b e  u t i l i z e d .  T h c  w a t e r  judge a n d  
h i s  s t a f f  c a n  t r a v e l  w i t h  much l e s s  t r o u b l e  t h a n  a s k i n g  al l 
of t h e  w a t e r  u s e r s  t o  t r a v e l  many m i l e s .  

6 .  C o n s i d e r a t i o n  s h o u l d  b e  g i v e n  t o  r e t a i n i n g  t h e  most compe- 
t e n t  water  j u d g e s  i n  t h e  s y s t e m  as t r a v e l i n g  j u d g e s  t o  h o l d  
c o u r t  o n  w a t e r  matters o n l y .  T h i s  is  a s p e c i a l i z e d  f i e l d  
a n d  w e  f i n d  t h a t  t h e  a v e r a g e  d i s t r i c t  c o u r t  j u d g e  is n o t  
w e l l  v e r s e d  i n  t h e  f i e l d .  

S i n c e r e l y ,  

Leo C .  B r a t s k y  
P r e s i d e n t  
C l a r k s  F o r k  W a t e r  
Users A s s o c i a t i o n  
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5 .  A l l  h e a r i n g s  s h o u l d  be  as c l o s e  t o  t h e  p r o b l e m  as  possible. 
I n  m o s t  cases,  c o u n t y  c o u r t h o u s e s  i n  t h e  c o u n t y  i n  w h i c h  
t h e  stream f l o w s  s h o u l d  b e  u t i l i z e d .  T h e  water j u d g e  a n d  
h i s  s t a f f  c a n  t r a v e l  w i t h  much l e s s  t r o u b l e  t h a n  a s k i n g  a11 
o f  t h e  water u s e r s  t o  t r a v e l  many m i l e s .  

6 .  C o n s i d e r a t i o n  s h o u l d  be  g i v e n  t o  r e t a i n i n g  t h e  m o s t  compe-  
t e n t  w a t e r  j u d g e s  i n  t h e  s y s t e m  as t r a v e l i n g  j u d g e s  t o  h o l d  
c o u r t  o n  water matters o n l y .  T h i s  is a s p e c i a l i z e d  f i e l d  
a n d  w e  f i n d  t h a t  t h e  a v e r a g e  d i s t r i c t  c o u r t  j u d g e  is n o t  
w e l l  v e r s e d  i n  t h e  f i e l d .  

S i n c e r e l y ,  

P a t  B i l  l i n g s l e y  
P r e s i d e n t  
Rocky F o r k  D e c r e e d  

U s e r s ,  I n c o r p o r x t c d  
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5. A l l  h e a r i n g s  s h o u l d  b e  as close t o  t h e  problem a s  p o s s i b l e .  
I n  most c a s e s ,  c o u n t y  c o u r t h o u s e s  i n  t h e  c o u n t y  i n  w h i c h  
t h e  s t ream f l o w s  s h o u l d  be u t i l i z e d .  T h e  w a t e r  j u d g e  a n d  
h i s  s t a f f  c a n  t r a v e l  w i t h  much less t r o u b l e  t h a n  a s k i n g  aLI 
o f  t h e  water users t o  t r a v e l  many m i l e s .  

6 .  C o n s i d e r a t i o n  s h o u l d  be g i v e n  t o  r e t a i n i n g  t h e  most compe- 
t e n t  water judges  i n  t h e  s y s t e m  as t r a v e l i n g  j u d g e s  t o  t io ld  
c o u r t  o n  water matters o n l y .  T h i s  is a s p e c i a l i z e d  f i c l  ti 
and we f i n d  t h a t  t h e  average d i s t r i c t  c o u r t  j u d g e  i s  n o t  
w e l l  v e r s e d  i n  t h e  f i e l d .  

S i n c e r e l y ,  

O n n i e  Hyvonen  
P r e s i d e n t  
Rock  C r e e k  Nater 
Users A s s o c i a t i o n  
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January 19 ,  1979 

S.B. 76 
TESTIMONY - DEPARTMENT OF STATE LANDS 

Recognizing tha t  i t  i s  of the utn~ost importance to  declare and adjudicate the water 
r ights  for  a l l  water used within the State  of Montana, the Department of State  Lands 
generally supports S.B. 76 as proposed. 

However, the Department of State  Lands requests tha t  the language of th i s  legis lat ion 
be expanded to address and c l a r i fy  the following points: 

1. Page 9 ,  Lines 22-25 and Page 10, Lines 1-4. 

As outlined in t h i s  Section, claims for  exis t ing r ights  f o r  livestock 
and domestic uses based upon ins trearn flow or groundwater sources a re  
exempt. The declaration of exis t ing r ights  for  1 ivestock and domes t i c  
uses from stored surface water in reservoirs has n o t  been spec i f ica l ly  
addressed. The Department has many reservoirs which co l l ec t  and s tore  
runoff surface water for  livestock purposes. If  these were also exempt, 
the Department's declarations w o u l d  be considerably reduced. I n  f a c t ,  
i f  surface water storage were exempt, the additional fu l l  - t i n e  employee 
would be needed for  fewer than' the 2% years indicated. , - 

2.  Page 9 ,  Section 12. 

Domestic use of water by municipalities should be addressed. Municipal 
water r ights  for domestic use could prove to  be a s igni f icant  r ight  on 
individual water sources. These should probably not be exempt. 

3. Page 10, Lines 3 and 4. 

The processing of the claims tha t  are  voluntarily f i l ed  have not been 
addressed. Will they be included in the preliminary decree o r  will  
they be f i l e d  by the Department for future reference and adjudication? 
This should be made clear  so tha t  the advantages and disadvantages of 
vol untary f i 1 i ng are  known. 

I t  i s  estimated tha t  the Department of State Lands would have approximately 500 exis t ing 
water r ights  to declare. To declare th i s  number of exis t ing r ights  within the time 
frame specified in th i s  a c t ,  one additional full-t ime employee \liould be employed. The 
annual budget for  th i s  program would be: 



, 
rcCC TESTIMONY - DEPARTI4ENT OF STATE L k N 9 S  
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Page Two 

FY 79-80 

1 FTE - Grade 10 12 months 

Salary $10,774 

Benefi t s  1,508 

Per Diem 3,500 

Travel 2,545 

Supplies & Postage 1,500 

Te l ephone - -- 200 

$20,027 

TOTAL : $48,342 

FY 80-81 

12 months 

$11,026 

1,544 

3,500 

2,545 

50 

200 

$18,865 

FY 81-82 

6 months 

85,638 

789 

1,750 

1,273 

Thanl: you for  the opportunity to  present our comments. 



COMMITTEE MEETING O N  WATER LAW PROBLEMS 

F r i d a y ,  J a n u a r y  19 ,  1 9 7 9  - 7 : 3 0  P . M .  

I am E. G a r d n e r  B r o w n l e e ,  J u d g e  o f  t h e  D i s t r i c t  C o u r t ,  

F o u r t h  J u d i c i a l  D i s t r i c t ,  M i s s o u l a ,  M o n t a n a .  

My p r e s e n t a t i o n  h e r e  t o n i g h t  w i l l  be  t o  make a f e w  

s u g g e s t i o n s  t o w a r d  t h e  i m p l e m e n t a t i o n  o f  t h e  p r o v i s i o n s  o f  

t h e  1 9 7 2  M o n t a n a  C o n s t i t u t i o n  r e g a r d i n g  w a t e r  u s e .  

1  h a v e  a f e w  s u g g e s t i o n s  r e g a r d i n g  t h e  p r o c e d u r e  t o  b e  

f o l l o w e d  i n  g e t t i n g  t h e  r i g h t  t o  t h e  u s e  o f  w a t e r  d o c u m e n t e  

b y  p r o p e r  C o u r t  D e c r e e s  a n d  a f e w  s u g g e s t e d  c h a n g e s  i n  o u r  

p r e s e n t  l a w s .  



Report 
t 0 

Montana Legislature interim 
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Representative John P .  Scul l y  , Chairman 

by 
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Chief ,  IsIa t e r  Riahts Bi~reau 
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Departriien t of i ta :~ tAal  Aesources and Conservation 

Approved by 
Ted J .  Doney , Director 

A ~ r i l  14 .  1978 



Montana Infer-Tribal Policy Boar-d 
300 North 25th St:, Suite 103 o Billings, MT 59101 0 (406) 245-2228 

MEMBERS OF THE SENATE COiJd1ITTEE 

.',I1 v c l l o ~ ~ l a t l  r W e ,  members o f  t h e  Montana I n t e r - T r i b a l  P o l i c y  Board, r e p r e s e n t i n g  t h e  seven  

. ,VICECHAIRMAN I n d i a n  ~ e s e r v a t i o n s  i n  Montana r e s p e c t f u l l y  s u h m i t  a n  amendment t o  S e n a t e  
'van Ratntny 81rd 

-ky Boy 
B i l l  76. The amended language we s u g g e s t  would be  i n c l u d e d  i n  Ncbr  S e c t i o n  4 

L:RETARY-TREASURER I 
Don B I S ~ O P  b e g i n n i n g  i r e n e d i a t e l y  a f t e r  l i n e  11. The language r e a d s :  

With t h e  e x c l u s i o n ,  n e v e r t h e l e s s ,  o f  t h e  I n d i a n  r i g h t  t o  t h e  u s e  o f  

i<AEFi!BER TRleES 
w a t e r  which i s  a  s e p a r a t e  p r i v a t e  p r o p e r t y  r i g h t  o f  T r i b e s  and I n d i a n  

f lee1 I, p e o p l e ,  and t h e r e f o r e  s p e c i f i c a l l y  excep ted  from a l l  p r o v i s i o n s  o f  t h i s  
[ -3d 

a c t .  T h i s  a c t  s h a l l .  n o t  a p p l y  t o  any w a t e r  r i g h t s  obmed by any Ind ian  

%:ry Bay o r  I n d i a n  T r i b e  o r  r e s e r v e d  f o r  t h e  b e n e f i t  o f  any  I n d i a n  o r  I n d i a n  T r i b e .  

.cultvr Dlreclor I 
ihomasc whtrlora LEGAL RATIONALE FOR AMENDATORY LANGUAGE. 

I n d i a n  r e s e r v e d  w a t e r  r i g h t s  a r e  n o t  t o  be  confused  w i t h  o r  encompassed 

w i t h  f e d e r a l  r e s e r v e d  r i g h t s ,  such  as p a r k s ,  n a t i o n a l .  f o r e s t s ,  f e d c r a l  e n c l a v e s ,  

t o  u s e  o f  w a t e r ,  and have a p r i o r i t y  d a t e  which i s  t i n e  imrne~norial and i s  

s u p e r i o r  t o  any  o t h e r  r i g h t s  t o  t h a t  wa te r .  

The w a t e r  r i g h t s  s e t  a s i d e  for  t h e  I n d i a n s  a r e  d i f f e r e n t  from t h e  o t h e r  

I r e s e r v e d  w a t e r  r i g h t s  f o r  f e d e r a l  e n c l a v e s ,  i n  t h a t  t h e  I n d i a n  w a t e r  i s  h e l d  i n  

t r u s t  f o r  t h e  I n d i a n s .  The n a t u r e  and e x t e n t  of  t h e  w a t e r  r i g h t s  which v e s t e d  

i n  t h e  I n d i a n s  a t  t h e  t ime  t h e  r e s e r v a t i o n  w a s  c r e a t e d  would a p p e a r  t o  be a 

j u d i c i a l  q u e s t i o n .  A s t a t u t e  endeavor ing  t o  d e f i n e  and l i m i t  t h e s e  r i q h t s  

would be  o n l y  a  l e g i s l a t i v e  g u e s s  on a  j u d i c i a l  i s s u e .  

I I n  a d d i t i o n  t o  t h i s ,  w e  submit  t h a t  s t a t e  and f e d c r a l  governments by 

1 t h e i r  a c t i o n s  and l e g i s l a t i o n  have recognizer, t h i s  l e g a l  p r o p o s i t i o n  o f  p r i o r  
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Rapid C i t y ,  S o u t h  Dakota 

W~IERF:IIS, the N a t i v e  Americans have been subjected, over t h e  

y e a r s  t o  a c o n s t a n t  bar rage  o f  e f f o r t s  o n  t h e  p a r t  

o f  n o n - I n d i a n s  t o  t z k e  t h e i r  l a n d s ,  w a t e r ,  m i n e r a l s  

and o t h e r  v a l u a b l e  r e s o u r c e s .  Never b e f o r e ,  however ,  

have t h o s e  e f f o r t s  been so i n t e n s i f i e d  a s  t h e y  a re  

now. T h e  f e d e r a l  g o - ~ e r m e n t ,  which has e s t a b l i s h e d  

i t s e l f  a s  t h e  t r u s t e e  over I n d i a n  p r o p e r t y  r i g h t s ,  

i s  now f a c i n g  serious c o n f l i c t s  o f  i n t e res t  between 

i t s  d u t y  t o  p r o t e c t ,  preserve and e n h a n c e  I n d i a n  

p r o p e r t y  r i g h t s ,  and i t s  role  t o  respond t o  i t s  

n o n - I n d i a n  c i t i z e n s ,  and 

biiiERZA.5, the result i s  a  c l i m a t e  of anti-Indianism, t h e  

l i k e s  of wh ich  have n o t  been  seen i n  t h i s  c o u n t r y  

s i n c e  t h e  e a r l y  dzys of t h i s  n z t i o n ,  and 

WIlEHEAS, t h e  Na t iona l  Congres s  of ~ a e r i c a n  I n d i a n s  hereby 

adopts  a s  a p o l i c y  a cc rmi tmen t  to  fight to protect  

a l l  Indian rights t h a t  a r c  now, o r  migh t  i n  t h e  

f u t u r e ,  be endangered  by t h i s  wave o f  a n t i - I n d i a n -  

1 s n 1 ,  and 

WHEREAS, the water, which is e s s e n t i a l  t o  l i f e ,  and t o  which 

t h e  American I n d i a n s  have s u b s t a n t i a l  legal r i g h t s  

which a r e  prior and p a r a n o u n t  t o  t h e  r i g h t s  o f  non- 

I n d i a n s ,  h a s  become a focal p o i n t  i n  t h i s  f i g h t  t o  

l i m i t  o r  d e s t r o y  I n d i a n  r i g h t s ,  znd  

WHEREAS, it h a s  a lways  been, and shall.  c o n t i n u e  t o  b e ,  t h e  

policy of the NCAI t o  res is t  wherever poss ible ,  and 

with a l l  l e g a l  means a v a i l a b l e  t o  u s ,  all e f f o r t s ,  

from a n y  q u a r t e r ,  t o  l i m i t  o r  d e s t r o y  the r i g h t s  

t h a t  have been reserved t o  u s  i n  so lemn l e g a l  

t r e a t i e s  

?JOW THEREFORE BE IT RESOLVED, t h a t  N C A I  adopts as  i t s  p o l i c y  



The State ef K ~ n t a n a  has no constitutional euthceity to rewlnta 

,,to cwned by 1ndi-m~ resor~at ione .  Eoth t?:s e~sbliils leqinlation 

end t . 2 ~  Ifsolltene canst4tution dincLain all right- &rid t i t l e  to 

ell l a n d s  oaed or held by any Inlivn tribe. Court casss have hald that 

lends  resened I-or Idicns include water mince L t  i s  recoqnized t h a t  

Land. ia w ~ i ; h l e s ~  without water. 

This bill 4s a m g  of Indian w ~ t e r .  Accoz-ding to a prominent 

swcfal oc~xunsel for the state of t?y~zdng pro-paged ta3ilncjs of f n d i m  

water o m  even mrac *.m the land takings of the 29th century,  Pgen 

X!&ztri;n PaenZnent r?s h t c q r ~ t e d  by the @0\~r%3 in ths Affics cam, t h i s  

ccurk systt.,.?r 13 fox onor end only one pupss - - -  to quantify e x i s t i n g  

me8 02 17clte:: P S , ~  establish a pr ior i ty  ~ y s t a n ,  btnnd en e x i s t i n g  uses 

It In r i d imloua  to a s o w  that I n d f a ~  s have to 2evelog an& use 

their sa own waLce!r at the sarzc rate end$! Ir& i%n s a w  manner as the 

CallEornia claarly has s^dtrtd t3at Znfeza rights can bs resarmc? EQT 

~ u ~ L u I . ~ !  W Q S .  

83 thfa legiPRaUcm stands, Inr?ima will lsaa a l l  r igh t s  to th:.Pr 

vratez b~causa they right not be using or exsrciolng water. tfin &a 

&xU.ails for not  using tmd in ~azzy CESQS destroying water as fast aa whites. 



Furthemiore, the propsed cour"~ system estzhlishet3 state 

control af India-LS on P S B P _ E ~ ~ S ~ ~ C ~ ~ B  which from my in te rpre ta t ion  of 

the l ~ w  is ciaerly i9.legal. Only the duly elected tr ibal  governments 

can regulate the activitfe~ of Indians on kese r~a t ions .  

,- . Sic & F i n i t i o n  "beneficial ass" of wzter cbes not reccgniza 

cultumral, mfhrgious a 1 3  spiritiual water us@a. Ths 2Z&B3 Northern 

Cheyenne, as do naqy cth& tri-bss, have o& r s i l g ~ ~ u s ,  spieitual nnd 
1 - -  

cnEtw:.ai m n s  of wzear. There is no Frobision in tho ect t h a t  tecogillzes 

aass aa hne f i c ia l .  In ad&ition, XnDdnns haw received very l i t t&&e 
n I 

f inifiaP a~nistrnce L3 de-=loping tli&&r o& wa&r resources. f k d  ?h)( p;a\rF-S,~~~C'ik'' 

Th3.a bill ~hould ba a&ndcd to clearly exelude Tndf an F~servntPcn . 
t i c x k -  1 b * i ~  8 ,  -+LG~, elde - ~ c .  9 p;::bi~ iio-ce ~ije~-i: &i./:. I .x..: it , . '4- 

I 
fro= juzisPrtction ~r.2er the  bi19. It is our nterrprt?tufion thne to not eo 

so 15 both clearly illogel a 6  imara l ,  To fin no t  c?o no will result i n  k 

~ 0 3 t l : ?  Lied$akion far the state of Eontana, and will be a b l m i s h  foraver 

on t he  i n t e g r i t y  of d1e peapie of the s ta te  of Kontana. 



A s  evidence i n  t h e  proposed Senate  J o i n t  Resolut ion No. 1, and a  r e c e n t  

meeting between t r i b a l  and s t a t e  l e a d e r s  on Indian Legal J u r i s d i c t i o n ,  an 

a t tempt  by s t a t e  and t r i b a l  governments t o  e s t a b l i s h  working coope ra t ive  

r e l a t i o n s  i s  c u r r e n t l y  i n  progress .  

To s e r i o u s l y  cons ide r  Senate  B i l l  76,  i s  t o  jeopard ize  f r a g i l e  and 

c o n t r o v e r s i a l  negot ia t i -ons  between t r i b a l  and s t a t e  governments. F u r t h e r  

t h e  subcommittee on water  r i g h t s  is assuming t h a t  t h e  s t a t e  has  e x i s t i n g  

x a t e r  j u r i s d i c t i o n  on f e d e r a l  I n d i a n ' t r u s t  l ands ,  which c e r t a i n l y  i s  n o t  

t h e  c a s e ;  a s  assumed i n  Senate  B i l l  76. 

The economics of t h i s  p i ece  of  l e g i s l a t i o n  a lone  i s  p r o h i b i t i v e .  

.FRANKLIN R. PEREZ 
VICE PRESIDENT 
FORT EELKNAP I N D I A N  COIQIIUMITY 



1 9  January,  1979 

t. S e n .  Jack G a l t  , Chairman 
A g r i c u l t u r e ,  L i v e s t o c k  I r r i g a t i o n  
MONTANA STATE SENATE 
C a p i t o l  
He lena ,  MT 59601 

Dear  S e n a t o r  G a l t .  . 
F i r s t ,  I am s t r o n g l y  i n  s u p p o r t  of S e n a t e  Bill 76 t o  c r e a t e  d i s t r i c t s  
and e s t a b l i s h  c o u r t s  t o  a d j u d i c a t e  c la ims  of e x i s t i n g  w a t e r  r i g h t s  
i n  Montana. 8 
Second,  I have a s e l f - i n t e r e s t ,  which I hope is no t  a. conf1i.c-t of 
i n t e r e s t ,  i n  t h a t  I am a member o f  t h e  J u d i c i a l  Nominating Corn.nission 
o f  t h e  S t a t e  of Montana. 

O r i g i n a l l y  t h i s  l e g i s l a t i o n ,  when proposed i n  t h e  1977 l e g i s l a t i v e  
s e s s i o n ,  p rov ided  t h a t  wate r  d i s t r i c t  c o u r t  judges would be s e l e c t e l l  
th rough  t h e  J u d i c i a l  Nominating Commission nomina t ion /gube rna to r i a l  

I 
a-ppointment p r o c e s s  e s t a b l i s h e d  by s t a t u t e  i n  r e s p o n s e  t o  t h e  1772 
C o n s t i t u t i o n .  I 
Now, S ~ 7 6  h a s  been changed i n  t h i s  r e g a r d  t o  e s t z b l i s h  a new and 
s e p a r z t e  water judge nominat ing commission (Sec.  9) . 

C I d i s a g r e e  w i t h  t h i s  p rocedure  and w i l l  Z e t a i l  my r e a s o n s .  

1) The J u d i c i a l  Nominating Commission a l r e a d y  e x i s t s  and has  t h e  
n e c e s s a r y  o r g a n i z a t i o n ,  p r i n t e d  r u l e s  and r e g u l a t i o n s ,  c a r e f u l l y  
developed a p p l i c a t i o n  f o r m s  zrid q u e s t i o n n a i r e ,  and e x t e n s i v e  
expe r i ence .  The Commission, s i n c e  i ts  c r e a t i o n  i n  1973, has 
p a r t i c i p a t e d  i n  the nomination of t h e  state's c h i e f  j u s t i c e ,  
one a s s o c i a t e  j u s t i c e ,  t h e  worke r ' s  ~ o n p e r ~ s a t i o n  c o u r t  judge ,  

I 
and f i v e  d i s t r i c t  judges .  B y  the c r i t e r i a  o f  p u b l i c  a.cceptance,  
e l e c t i v e  c o n f i r m a t i o n ,  and l e g a l  f r a t e r n i t y  a p p r o v a l ,  a l l  have 
been s u c c e s s f u l .  The Cornmlss i o n  has  been lauded e d i t o r i a l l y  
by t h e  major  d a i l y  newspapers in t h e  s t a t e  f o r  its p r o c e d u r e s ,  
n a n i n a t i o n s  and r e s u l t s .  

2 )  The Commission has  agreed  t o  prepare  a s p e c i a l  wa te r  judge 
q u e s t i o n n a i r e  and c o n s u l t  w i t h  l e g i s l a t o r s ,  a g r i c u l t u r a l i s t s ,  
arid o t h e r s  i n t e r e s t e d  i n  vrater r i g h t s  a d j u d i c a t i o n  i n  d o i n g  s o .  
A l s o ,  D i s t r i c t  Judge Ir;. W .  L e s s l e y  o f  Bozeman is chairman o f  
t h e  J u d i c i a l  Nonina t ing  Commission and widely  acknowledged as 
a t o p  s t a t e  a u t h o r i t y  o n  vrater law, making him (and  t h e  Commission) 
s p e c i a l l y  q u a l i f i e d  f o r  t h i s  t a s k .  I n  f a c t ,  Judge L e s s l e y  was 
c a l l e d  i n  as one o f  an  ex t remely  few e-xpert w i t n e s s e s  t o  t e s t L f y  
when t h i s  l e g i s l a t i o n  was be ing  developed i n  1977. 

3)  There  are s e v e r a l  c o n f u s i n g  and p o s s i b l y  c o n t r a d i c t o r y  p r o v i s i o n s  
i n  S B ? ~  i n  r e g a r d  t o  t h e  wa te r  'udges and t h e  proposed water judge t nominat ing commission. S E C .  1 3)  says t h e  governor  s h a l l  d e s i g n a t e  
0r.e wa te r  judge t o  s e r v e  as c h i e f  satkr  judge,  b u t  S e c .  9 ( 4 )  says 8 
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the water  judge nominating c o m i s s i o n  s h a l l  nominate t h r e e  persons 
f o r  t h e  p o s i t i o n  of ch ie f  water judge. It would appear  t h a t  t h i s  
nominating a c t i o n  would s e r v e  only t o  e l imina te  one of f o u r  wa te r  
judges from c o n s i d e r a t i o n  as c h i e f ,  a r a t h e r  e x t e n s i v e  procedure 
f o r  a s o l i t a r y  negzt ive  e f f e c t .  Sec .  9 ( I $ )  a i s o  c a l l s  f o r  f i v e  
nominations (and no l e s s )  f o r  each water judge,  vihich presumes 
a t o t a l  of 20 q u z l i f i e d  people i n  t h e  four  d i s t r i c t s ,  which might 
o r  might no t  be t r u e ,  with these  p a r t i c u l a r  q u a l i f i c a t i o n s .  A 
l e s s e r  maximum o r  t h e  p rov i s ion  bf a minimum would be more apt 
t o  make p o s s i b l e  t h e  submission of only  fully q u a l i f i e d  persons 
t o  t h e  governor f o r  p o s s i b l e  zppointment. S e c .  9 (5)  i n  its 
u l t i m a t e  r e f e r e n c e  t o  "nominating commission". is n o t  c l e a r  as 
t o  whether t h e  J u d i c i a l  Hominating Commiss i o n  o r  t h e  water  judge 
nominating commission is meant. S e c .  9 (6)  appears  t o  p u t  t h e  
water  judge nominating commission o u t  of e x i s t e n c e  b e f o r e  
nominations are made f o r  a ch ie f  water  judge. 

4) * Sec . 9 (6)  and Sec . 10 ( I )  of SB76 bo th  a p p a r e n t l y  call f o r  
u - t i l i z i n g  t h e  J u d i c i a l  Nominating Commission. I f  the Commission 
is considered competent t o  s e l e c t  water  judge rep lacements ,  it 
must be competent t o  s e l e c t  water judges p e r i o d .  

Those a r e  my concerns ,  Sena to r  G a l t ,  and a l l  could be r e s o l v e d  with 
a s i x p l e  p r o v i s i o n  u t i l i z i n g  t h e  e x i s t i n g  J u d i c i a l  Nominat ing Cornrnj..;~ it 
i n  ~1376. 

L e g i s l a t i v e  c o n t r o l  would remain i n  t h a t  the s t a t u t o r y  provisi .on for .  
s e n a t e  conf i rma t ion  of any appointments would app ly .  

I hope you w i l l  cons ider  my remarks p e r t i n e n t  and corlvey a copy of 
t h i s  l e t t e r  t o  each of your committee members. 

I b e l i e v e  it is s i g n i f i c a n t  t h a t  t h e  members of the J u d i c i a l  Norninatirl~ 
C o ~ m i s s  i o n  cons ide r  ~ ~ 7 6  t o  be needed f o r  its g e n e r a l  p r o v i s i o n s  
d e s p i t e  disagreement with t h e  j u d i c i a l  s e l e c t i o n  p rocedures .  

Thank you,  S e n a t o r  Galt , f o r  your c o n s i d e r a t i o n ,  

Cordially you . . .  

~ o e '  A .  ~ e n d k r s  
P. 0 .  Sox 6636 
Great F a l l s ,  MT 59406 



-. ,-. 
"enate : l ~ r i c u l t u r e  C.:on~rnittee and I-'_ouce > e l e c t  C o y ~ r i i t t e e  o : ~  k i a t e r :  
Chaircien:  S e n a - t o r  J a c k  Cia1 t and  R e p r e s c n t a  t i v e  15iilli.e L;L;., y: 

C:C , l , i l r - i ~ n  . a n d  I.Iembers of tile Cornrnit tses,  Ey n a ~ e  i s  b c.rr;or, L,. 

k e s t l s k e  a n d  I a m  h e r e  t b i z  t t v e n i n ~  r e o r e s e ~ t i n p  t h e  i l ~ r i c u l t u r ~ , l _  
I-'reser1ja t i o n  : ' ~ s s o c i a t i o n  f rcr; G a l l a t i n  Coun ty .  F o r  t h e  r e c o r ? ,  
t h e  k.P.27. s ~ i p p o r t s  Senz tc :  ?ill 76 a s  i t  was i n t r o d u c e d  a n d  
rec[>mmer:d~ t o  t h e  Comn.itteec thst t h e  Bill b e  p a s s e d  w i t h o ~ t  a s e n d -  
ncnts. 

Ve warit t c  t a k e  t h i s  o p p c r t u n i t y  t o  c o r m e n d  t i le  I n t e r i m  h t i t e r  , ; i ~ t l f u z  
Corrmit tec  arici t h e  Cha i rman ,  i l e p r e s e n t a t i v e  Zohn S c u l l y ,  f o r  a l l  t h e  
t ime  s p e n t  a n d  e f f o r t s  made i n  t h e  p r e i : n l . n t i on  o f  t n i s  p i e c e  of  
l e g i s l a t i o n ,  

$..ontzrlu nencis :i ltt;ater ?Jse l n v e r ? t o r y  t o  p u a r a . n t e e  i1,lontana r.;ater ~ s ! , ~ ~ : :  
t h e  f u t u r e  use of Yiontznn w g t e r .  5 e n ~ t e  Rill 75 w j l l  irnpl.en;~:nt 
t h e  :;:rr,tr;n! t h a t  is n e c e s s a r y  t o  p r7eza re  ,jutst s u c h  a 'zjster Zsp, 
1 n v i : n t r ; r v .  

- 7  7.c :.kri-:rl:?l~i v r p e  y o u r  sc!pr)ort  of Yenate  9iJ.1-?6, a s  tre f e e l  i t  ~ ' i l . 1 .  
cati:;"; t h ~  i ~ ~ c i l l a t e  need  re~ardin,- Yon i ;~na  w e t e r .  I>.e f e e l  a l . z i > ,  
C >  L . . ~ .  #-, t ? t i s  onlv f a i r  t o  s z y  t h a t  F . . i ' .A .  will w i t h d r a w  i t s  s u p i : o r > t  
c- '  ~ 5 : ~  , - - - -  &?: 11 i f  t h e  R i l l  i s  a n e ~ d e d  i n  a ~ y  m a ~ n e r  5 0  th.3:; tine ':jatc:r. 
U::e 2nvcntoi -y  wwoinld n o t  b(:; t.iie p r i m s r ; ~  o b , j e c t i  v e  o f  t h s  l e p i n ]  ..ti.;.. . 

- .  
F .: . i .  b c l i c v c s  t h s t  Sen:] t~ R l l l  76 i s  An e x c e l l e n t  b i l l  a n d  
deserves y o u r  s t r20ny  s u r ~ p o r t .  Ttsnnk you  for t h i s  oppo r . t un i t ; t  t,(-: 
s c e ~ k  i n  b e h a l f  cf t h i s  b i l l .  

. . 
5 e s p e c t f  u1l.v s u b m i t t e d ,  ,. 

I i Vernon L. v i c s t l a k - ,  Director3 
A p r i c u l t , u r a l  Preserva1,i  on  k z s n .  
(;a L l n t i n  C o u n t y  




