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The J u d i c i a r y  C o w n i t t e e  was c a l l e d  t o  
o r d e r  by Chairman S c u l l y  a t  8 : 0 0  a.m i n  

room 4 3 6  o f  t h e  C a p i t o l  B u i l d i n .  A l l  inemhers ir-?re p r e s e n t  e x c e p t  
R e p r e s e r ~ t a t i - - e s  Conroy and S e i f e r t .  

?-. SE:J.kTE B I L L  . 2 i-a . - -- --%?res - n t a t i v e  K E ~ ' :  > r e s e n t e d  p r e p a r e d  
s endme-ts t o  t h e  c c  - ::ittee. H e  e x p l a i n e d  

t h e  arnendmer.-i and -,he 4raf::xg o f  them. I t  w~ -lc? r e t a i n  t h e  
e x c l u s i o n a r y  :ule.  The e x c l d s i o n a r y  r u l e ,  whir:: r e q u i r e s  t h e  e x c l u s i c  

I 
of  o t h e r w i s t  i d m i s s i b l e  m v i C ~ ~ z c e ,  t a s  consistently p e r m i t t e d  t h e  
g u l l t y  t o  e s c a p e  p r o s e c u t i o n  and punishment  b e c a u s e  t h e  p o l i c e  have  
cor imi t ted  errors which  i n  many c a s e s  have  been t e c h n i c a l  i n  n a t u r e  
and i n  m o s t  c a s e s  have  been made i n  good f a i t h .  A c t u a l  p o l i c e  law- 

have  r e s u l t e d  s i n c e  t h e  e x c l u s i o n  o f  t h e  e v i d e n c e  a t  t r i a l  c a r r i e s  no  
l e s s n e s s  h a s  se ldom been d e t e r r e d  by t h e  r u l e  i n  c a s e s  where p r o s e c u t r  

p e r s o n a l  s a n c t i o n  a g a i n s t  t h e  p o l i c e  o f f i c e r  i n v o l v e d .  Such p o l i c e  
l a w l e s s n e s s  bas seldom been d e t e r r e d  by t h e  r u l e  where t h e  p o l i c e  havi 
had y o a l s  o t h e r  t h a n  t h e  p r o s e c u t i o n  of  c r i m i n a l s  s i n c e  s u c h  a c t i v i t y  
i s  s u b j e c t  t o  v i r t u a l l y  no j u d i c i a l  s c r u t i n y  a n d  t h e  r u l e  p r o v i d e s  no  

I 
rernedy :or t h e  i n n o c e n t  v i c t i m s  of such  l a w l e s s n e s s .  A p p l i c a t i o n  of I 
t h e  r u l e  o f t e n  d e f l e c t s  t h e  t r u t h f i n d i n g  p r o c e s s  and  o f t e n  frees 
J- -.,r I- g u i l t y .  The d i s p a r i t y  i n  c a s e s  Secween t h e  e r r o r  committed by 
t n e  p o l i c e  o f f i c e r  and t h e  w i n d f a l l  a f f o r d e d  a  g u i i t y  d e f e n d a n t  by 
a p p l i c a t i o n  o f  t h e  r u l e  i s  c o n t r a r y  t o  t h e  i d e a  of p r o p o r t i o n a l i t y  
t h a t  i s  e s s e n t i a l  t o  t h e  c o n c e p t  o f  j u s t i c e .  Al thouoh the r u l e  i s  
t h o u g h t  t o  d e t e r  u n l a w f u l  p o l i c e  a c t i v i t y  b e c a u s e  o f  t h e  
t h e  f o u r t h  a rnen&~ent ,  it may w e l l  have t h e  o p p o s i t e  e f f e c t  of g e n e r a t l  
d i s r e s p e c t  f o r  the l a w  and a d m i n i s t r a t i o n  o f  j u s t i c e .  H e  went  on t o  
e x p l a i n  t h e  b i l l  a s  h i s  amendments would a f f e c t  it and what  t h e y  w o u l i  
do .  

R e p r e s e n t a t i v e  S c u l l y  q u e s t i o n e d  s u b s e c t i o :  
4 ,  c o n c e r n i n g  c i v i l  l i a b i l i t y  and  proof  by 

a  p r e p o n d e r a n c e  o f  e v i d e n c e  t h a t  t h e r e  w a s  a  v i o l a t i o n  of t h e  r i g h t s  i 
a p e r s o n  p r o t e c t e d  by t h e  f o u r t h  aqendment.  Some d i s c u s s i o n  f o l l o w e d .  

Then f o l l o w e d  d i s c u s s i o n  a b o u t  t h e  w a r r a n t  
and t h e  c i v i l  damages, and f u r t h e r  d i s c u s s :  

I 
a b o u t  c i v i l  l i a b i l i t y .  R e p r e s e n t a t i v e  K e m m i s  a s k e d  a b o u t  t h e  p r o v i s i c :  
of v i o l a t i o n .  Would t h e y  be  weighed one  a g a i n s t  t h e  o t h e r .  

L a r r y  Weinberg, s t a f f  a t t o r n e y ,  e x p l a i n e d  
t h e  new s e c t i o n  t h r e e  as used  i n  t h i s  b i l l .  

He e x p l a i n e d  t h e  e x c l u s i v e  remedy and t h e  laws of Montana r e l a t i n g  t o  
search and s-izure. 

A f t e r  much f u r t h e r  d i s c u s s i o n  
Keedy noved t h e  amendments. H e  s t a t e d  t h  

on  pagc 5 ,  it would be  n e c e s s a r y  t o  s t r i k e  t h e  n e w  
s h e e t  p r e s e n t e d  t o  t h e  commit tee  and adopt  t h e  n e w  s e c t i o n  11 of t h e  
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s m a l l  s h e e t .  On page  7 ,  l i n e  6 ,  i n s e r t  t h e  word " s e i z e d " ,  On page  
7 ,  s u b s e c t i o n  ( 2 )  s t r i k e  " c r i t e r i a  o f "  and i n s e r t  " c r i t e r i a  i n " .  

R e p r e s e n t a t i v e  HoLmes move2 t o  amend t h e  
new s e c t i o n  11 on p a g e  1, by s t r i k i n g  

" g r o s s l y " .  The amendment f a i l e d  w i t h  o n l y  R e p r e s e n t a t i v e  H o i m e s  
v o t i n g  " y e s n .  

The q u e s t i o n  was c a l l e d  on t h e  amendments 
o f  R e p r e s e n t a t i v e  Keedy. The  mot ion  t o  

adopt t h e  amendments c a r r i e d  w i t h  R e p r e s e n t a t i v e  P a v l o v i c h  v o t i n g  "no" .  

R e p r e s e n t a t i v e  Keedy moved "be c o n c u r r e d  
i n  a s  amended". T h e  mot ion  c a r r i e d  w i t h  

a r o l l  c a l l  v o t e  of  9 y e s ,  8 no and 2  a b s e n t .  M r .  Keedy w i l l  c a r r y .  

SENATE BILL NO. 106: R e p r e s e n t a t i v e  Lory moved t o  amend on page  
2 ,  l i n e  8 by s t r i k i n g  "15-18-501 t h r o u g h  

15-18-503" and i n s e r t i n g  " 2-18-501 th rough  2-18-503". The mot ion  
c ,arr ied w i t h  t h e  v o t e  unanimous. R e p r e s e n t a t i v e  Keedy noved t o  m e n d  
page 1, l i n e  1 4 ,  by s t r i k i n g  "$19,500 and i n s e r t i n g  $22,550".  The 
mot ion  c a r r i e d  by unanimous v o t e  a f t e r  l e n g t h y  d i s c u s s i o n .  

R e p r e s e n t a t i v e  Holmes moved "be c o n c u r r e d  
i n  a s  amended". The mot ion  c a r r i e d  w i t h  

t h e  v o t e  unanimous. R e p r e s e n t a t i v e  Holmes w i l l  carry. 

SENATE B I L L  N O .  8 8 :  R e p r e s e n t a t i v e  K e m m i s  moved to  amend page 
3 ,  l i n e  7 ,  by s t r i k i n g  "has" and i n s e r t i n g  

"have" .  R e p r e s e n t a t i v e  Keedy moved t o  amend page 4 ,  l i n e  5 ,  by s t r i k i n g  
" i n  t h e  f u t u r e " ,  and on page 4 ,  l i n e  1 9 ,  by s t r i k i n g  " h e r e o f " .  The 
mot ion  t o  amend c a r r i e d  i n  b o t h  c a s e s  by unanimous v o t e .  

R e p r e s e n t a t i v e  Roth moved "be c o n c u r r e d  i n  
as amended". The motion c a r r i e d  w i t h  t h e  

v o t e  unanimous. R e p r e s e n t a t i v e  Roth w i l l  c a r r y .  

SENP-TE BILL NO. 5 4 :  ~ e p r e s e n t a t i v e  K e m m i s  moved "be c o n c u r r e d  
i n " .  The motion c a r r i e d  w i t h  t h e  v o t e  

unanimous. R e p r e s e n t a t i v e  K e m m i s  w i l l  c a r r y .  

SENATE BILL NO. 243: R e p r e s e n t a t i v e  Kerrmis moved " b e  c o n c u r r e d  
i n " .  The mot ion  c a r r i e d  w i t h  t h e  v o t e  

unanimous. T h i s  i s  a companion b i l l  t o  54. R e p r e s e n t a t i v e  K e n m i i s  
w i l l  c a r r y .  

I SENATE E I L L  NO. 2 3 3 :  R e p r e s e n t a t i v e  Keedy moved t o  amend, pa5e 
7 by s t r i k i n g  s e c t i o n  1 and r e i n s e r t i n g  



s e c t i c n s  5 and  6 on  paqe 4 .  R e p r e s e n t z t i v e  Xeecjv move2 +a a m e n d  t h e  1 

2e p r e s e n t a t i v e  RG Yn noveci " n o t  c o n c u r r e d  1 i n  as amended". The m o t i o n  f a i l e d .  
R e p r e s e n t z t i v e  Roth moved "be c o n c u r r e d  i n  as a i e n d e d " .  The m o t i o n  I 
f a i l e d  beczuse o f  a t i e  v o t e ,  7 y e s ,  7 n o ,  2 a b s t a i n i n g  a n d  3 a b s e n t .  
The  vote was a g a i n  c a l l e d  a n d  t h e  m o t i o n  " n o t  c o n c u r r e d  as  amended" 
c a r r i e d .  

SENATE B I L L  NO. 2 8 4  : - ~ e p r e s e n t a t i v e  Keedy moved t o  i n s e r t  t h e  
l a n g u a g e  t h a t  t h e  S e n a t e  had s t r i c k e n .  

The n o t i o n  c a r r i e d  w i t h  ~ e p r e s e n t a t i v e s  R o s e n t h a l ,  Anderson and Lory 
v o t i n g  " n o " .  

n 
R e p r e s e n t a t i v e  Tea9ue moved "be c o n c u r r e d  
i n  a s  amended".  The m o t i o n  c s r r i e d  w i t h  

I 
X e p r e s e n t a t i v e  Lory a b s t I : i n i n g .  ~ e p r e s e n t a t i v e  P a v l o v i c f :  w i l l  c a r ry .  

SEMATE BILL NO. 3 4 3 :  R e p r e s e n t a t i v e  Keedy moved t o  amend l i n e  
1 3 ,  by s t r i k l n g  "may" a n d  inserting 

1 
Tk.e m o t i o n  c a r r i e d  w i t h  t h e  v o t e  unanimous .  R e p r e s e n t s t i v e  C u r t i s s  

x e p r e s e n t a t i v e  I v e r s o n  moved " n o t  c o n c u r r e d  i n  2s amended". 

'lneeQ v o t e d  t o  axend s u b s e c t i o n  1, l i n e s  1 6 ,  1 7 ,  a n d  18. The m o t i o n  f a i l e d ,  

carr-~d with a r o l l  c a l l  v o t e ,  111 y e s ,  6 no a n d  3 absent. 
The mOti'i 

SEX:--:E BILL N O .  3 7 4 :  R e p r e s e n t a t i v e  Kemnis moved prepared 
amendments.  The m o t i o n  carried with t h e  

v o t e  unan imous  a f t e r  some d i s c u s s i o n .  

R e p r e s e n t a t i v e  Uhde rneved "be c o n c u r r e d  i n  
a s  amended".  T h e  r r t  ?tion c a r r i e d  with the 

v o t e  unan imous .  R e p r e s e n t a t i v e  K e m m i s  w i i l  c & r r y  on  the fl~or. I 
SENATE B I L L  NO. 380:  R e p r e s e n t a t i v e  Keyse r  moved "be c o n c u r r e d  

i n  a s  amended".  The m o t i o n  c a r r i e d  w i t h  
t h e  v o t e  unan imous .  R e p r e s e n t a ~ i v e  Lory  w i l l  carry. 

I 
SZ:<P.TE 3ILL N O .  2 0 2 :  ~ e p r e s e n t a t i v e  Lory  moved "be c o n c u r r e d  

i n " .  T h e  commi t t ee  d L s c u s s e d  t h e  G i l l  a t  
some l e n g t h .  R e p r e s e n t a t i v e  Anderson  moved t o  p a s s  for t h e  d a y .  
m o t i o n  carr-ed with t h e  v o t e  unznirnous.  The I 
SENATE SILL ::0. 2 5 0 :  R e p r e s e n t a i l v e  Curtiss moved t o  amend. 

T h e  ::<>+_ion 1carried w l l h  t h e  vcte unanimous .  
(copy a t t a c h e d l  R e p r e s e n t a t i v c  Lory  zoved "be concilrred i n  as amenr 

,I ~ n e  - aocion c a r r i e d  w i t h  R e p r e s e n t a t i v e  Andcrson  v o t i n g  "no" .  Repre-  
s e n t a t i v e  S c u l l y  w i l l  c a r r y  t h e  b i l l  on t h e  floor. t 
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SENATE EILL NO. 271: Representative Keyser moved the amendments 
as presented. The mction carried with 

Representative Holmes and Uhde voting "no". Representative Eudaily 
moved to amend page 10, line 22. General discussion follcwed. The 
comment was made thatthis does not prevent other records from being 
kept which do contain prior criminal record information. Discussion 
about this. ~epresentative Eudaily moved to strike "in addition to 
any other records". The motion carried with the vote unanimous. Be- 
presentative Keyser moved 'be concurred in as amended". The motion 
carried with the vote unanimous. ~epresentative Uhde will carry on 
the floor. 

SENATE BILL NO. 301: Representative Curtiss moved the amendments. 
It was found that ail. of the members did 

not have copies. It was decided to >ass for the day and get a copy of 
the amenbents for every member, since they are quite lengthy. 

SENATE BILL NO. 404: Representative Lory moed "be concurred in". 
The motion carried with the vote unanimous. 

Representative Anderson will carry on the floor. 

SENATE 2ILL NO. 431: Representative Lory moved to ainend page 2, 
line 1, by striking "no" and inserting 

"whenever notice is required, no". The motion carried with the vote 
unanimous. Representative Curtiss moved "be concurred in as anended". 
Representative Curtiss will carry on the floor. 

SENATE BILL NO. 468: Representative Holmes moved amendment #1 
as presented to the cornittee. The motion 

carried with the vote unanimous. Representative Remmis moved arfiendnents 
# 2  and 3. He discussed his feeling on them and explained what they 
would do. The motion carried with the vote unanimous. Representative 
Lory moved "be concurred in as amended". The motion carried with the 
vote unanimous. Representative Anderson will carry on the floor. 

S J R  27: -- Representative Conroy noved "be concurred 
in". The motion carried with the 3ote 

unanimous. Representative Conroy will carry. 

SENATE BILL NO. 482 :  - Representative Uhde moved to a ~ e n d  page I, 
line 4 by striking 1 kilogram and inserting 

250 grams. There was considerable discussion pro and con whether this 
was the right amount for it to be changed to. The words would have 
to be anended on page 3, line 8 also. It was decided that this was 
the right amount and the motion carried with the vote unanimous. Rep- 
resentative Curtiss moved "be concurred in as anended". The motion 
carried with Representatives Kemrnis and Eolmes voting "no" . Represen- 
tative Curtiss will carry on the floor. 
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HOUSE BILL NO. 899: ~epresentative Lory moved to table. The 
motic!~ carried with the vote unanimous. 

SENATE BILL NO. 65: ~epresentative Eudaily presented copies 
of a statement of intent for this bill, 

It was agreed that as written, it was satisfactory. Representative 
~udaily moved the adoption of the statemment of intent. The motion 
carried with the vote unanimous. 

There was some discussion about why House 
Bili No. 899 was tabled, and finzlly 

decided that it was not needed at this time. 

The meeting adjourned at 11 :25  a.m. 

JPS : m e c  




