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SENATE BILL NO. 2 4 3 :  S e n a t o r  Towe. T h i s  b i l l  c l e a r s  up a very 

c o n f u s e d  a r e a ,  i n j u n c t i o n s ,  r e s t r a i n i n g  
o r d e r s ,  and  p r o v i d e s  t h a t  temporary  r e s t r a i n i n g  o r d e r s  will e x p i r e  
w i t h i n  1 0  d a y s  u n l e s s  renewed. On page 1 you w i l l  n o t e  t h a t  t h e  
compl.aFnt is s t r i c k e n  o u t .  I t  h a s  a lways  been  n e c e s s a r y  t o  f i l e  a  

I t  would p r o b a b l y  be t h e  i n j u n c t i o n .  
c o m p l a i n t .  W e  a r e  t a k i n g  t h a t  o u t ,  and you may f i l e  a s e p a r a t e  a c t i o n .  

On l i n e  2 3 ,  s t r i k e  t h e  word, p l a i n t i f f  and 
p u t  i n  a d v o c a t e .  On page  3 ,  no p r e l i m i n a r y  

I 
i n j u n c t i o n  may be  i s s u e d  w i t h o u t  n o t i c e  t o  t h e  a d v e r s e  p a r t y .  I t  
I t  w i l l  p a r a l l e l  t h e  f e d e r a l  p r o c e d u r e .  S e c t i o n  3 c o v e r s  what  I 
j u s t  s t a t e d .  The i n j u n c t i o n  must b e  g r a n t e d  o r  o r a l  t e s t i m o n y .  
S e c t i o n  3 0 5  i s  a temporary  r e s t r a i n i n g  o r d e r .  I t  was s i m p l y  a re- 
s t r a i n i n g  or8-r. I n  o r d e r  t o  g e t  it you g o  t h r o u g h  t h e  f o m  as  set  
f o r t h  i n  s e c t r o n  6 .  I n  s e c t i o n  7 i f  you want  a t empora ry  r e s t r a i n i n g  
o r d e r  w i t h o u t  n o t i c e  you mus i  show t h a t  it would c a u s e  immedia te  
i r r e p a r a b l e  i n j u r y .  

S e c t i q n  9 ,  page  6 c o v e r s  t h e  r e s t r a i n i n g  
o r d e r  w i t h o u t  n o t i c e .  It w i l l  e x p i r e  w i t h i n  fl 

10 d a y s .  On t h e  t o p  o f  page  7 ,  it c o u l d  be  e x t e n d e d  f o r  a n  a d d i t i o n a .  
1 0  d a y s .  I t  must  be se t  f o r  t h e  e a r l i e s t  p o s s i b l e  time. 

MIKF XcGPJITH : T h i s  b i l l  w a s  i n t r o d u c e d  a t  o u r  r e q u e s t .  
T h e r e  have been a  number of i n s t a n c e s  where 

i n  o u r  e x p e r i e n c e  s t a t e  a g e n c i e s  have been e n j o i n e d  w i t h o u t  a  h e a r i n g  
and w i t h o u t  a n  e x p a r t e  o r d e r .  T h e r e  h a s  long  been c o n f u s i o n  i n  t h e  
s t a t e  o f  Montana and a  p r e l i m i n a r y  i n j u n c t i o n  and a  t empora ry  re- 
s t r a i n i n g  o r d e r  t h a t  i s  c o n s i s t e n t  w i t h  o u r  l a w  and w i t h  t h e  due p r o c ,  
h a s  been needed.  T h i s  b i l l  i s  c o n s i s t e n t  w i t h  r u l e  6 5  and  w e  u r g e  a  
do p a s s .  f 
SENATOR TOW: 

f u r t h e r .  

1t would h e i p  t h e  s t a t e  when t h e y  g e t  h i t  w i t #  
an  i n j u n c t i o n  witl-iout n o t i c e .  H e  e l a b o r a t e d  

T h e r e  was no d i s : : ~ s s i o n  and no q u e s t i o n s  and 
t h e  h e a r i n g  c1os.d Gn S e n a t e  B i l l  No. 243. 

SEPIATE B I L L  NO. 286: S e n a t o r  S .  Brown. T h i s  b i l l  would i n c r e a s e  
t h e  number of a s s o c i a t e  j u s t i c e s  on  t h e  

cou r t .  T h i s  b i l l  was amended on t h e  f1o:ir o f  t h e  S e n a t e  t o  p r o v i d e  
t h a t  two new j u s t i c e s  would be e l e c t e d .  
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JUSTICE HASWELL: I n  t h i s  l i t t i e  handou t  it p r e s e n t s  
b a s i c a l l y  how w e  would o p e r a t e  t h e  

Supreme C o u r t  w i t h  two new j u s t i c e s .  W e  would s t a y  i n  t h e  p a n e l  
as w e  d o  now w i t h  f i v e  j u s t i c e s  and have two e x t r a  b u t  w e  c o u l d  
s i t  a s  a  seven  man c o u r t  i n  some c a s e s .   his method w i l l  b e  much 
c h e a p e r  t h a n  c r e a t i n g  a n o t h e r  c o u r t .  I t  w i l l  a l s o  be c o n s i d e r a b l y  
c h e a p e r  t o  t h e  l i t i g a n t s  because  t h e r e  would n o t  b e  a n o t h e r  c o u r t  
t o  g o  t h r o u g h .  W e  f e e l  t h i s  is t h e  p r o p e r  way t o  g o  a b o u t  it. 

3 .  C.  WEINGARTNER: S t a t e  Bar o f  Montana. W e  do s u p p o r t  
t h i s  b i l l .  

SENATOR S. BROWN: W e  would l i k e  t o  d i s c u s s  t h e  immediate  
need f o r  two more j u s t i c e s .  H e  went  

t h r o u g h  t h e  h i g h  p o i n t s  o f  t h e  handout  from J u s t i c e  Haswel l .  

REPRESENTATIVE HOLMES: 

I4R. HASWELL: 

I f  you g o t  two more j u s t i c e s ,  where 
would you p u t  them. 

W e  have f i g u r e d  o u t  t h e  room and how 
w e  w i l l  d o  i t ,  w i t h  some s h i f t i n g  a round .  

REPRESENTATIVE E U D A I L Y :  H e  wondered how t h e  s e v e n  member p a n e l  
would work. 

There  was g e n e r a l  d i s c u s s i o n  a b o u t  t h i s  
and a l s o  a b o u t  t h e  area t h a t  would b e  

needed f o r  them t o  o p e r a t e .  The h e a r i n g  c l o s e d  w i t h  no f u r t h e r  
d i s c u s s i o n  and  no q u e s t i o n s ,  on S e n a t e  Bill N o .  286.  

SENATE BILL NO. 4 9 5 :  S e n a t o r  Towe. T h i s  b i l l  i s  s i m i l a r  t o  
R e p r e s e n t a t i v e  Keedys b i l l .  The major  

d i f f e r e n c e  between them i s  t h a t  it would be  b rough t  i n  a s  a c o n d i t i o n  
f o r  d e f e n s e .  My b i l l  would g i v e  t h e  judge  t h e  o p t i o n  t o  s e n t e n c e  . . 
t o  Deer Lodge, o r  Warm S p r i n g s  just s o  h e  would g e t  t r e a L a e n t .  The 
Keedy b i l l  would throw o u t  t h e  d e f e n s e  e x c e p t  when it c o u l d  b e  shown 
t h a t  t h e r e  was t h e  i n t e n t  i n  t h e  f i r s t  p l a c e .  A l m o s t  a l l  of  page  2 
i s  t h e  same as  it a p p e a r s  i n  877 e x c e p t  t h a t  s u b s e c t i o n  ( 4 )  was I 
changed s l i g h t l y .  On page  3 and 4 t h e r e  i s  no change.  On l i n e  7 and  
8 o f  page  7 he  may p r o v i d e  f o r  commitment o n l y  f o r  t h a t  pa r t  which 
i s  n e c e s s a r y  t o  c u r e  t h a t  m e n t a l  d i s e a s e  o r  d e f e c t .  I t  p r o v i d e s  fo r  
an a n n u a l  r ev iew.  The new s e c t i o n s  on page  8 and  9 r e a l l y  r e l a t e  t o  
t h a t  c o n d i t i o n .  I t  was b e t t e r  t o  r e w r i t e  t h a t  s e c t i o n  r a t h e r  t h a n  
t r e a t  t h i s  problem e r r o n e o u s l y .  H e  g a v e  examples  o f  k i n d s  o f  c a s e s  
t h a t  m i g h t  be  i n v o l v e d .  I t  i s  my u n d e r s t a n d i n g  t h a t  t h e r e  i s  some 
c o n c e r n  t h a t  p e r h a p s  w e  would j u s t  be p u t t i n g  t h e  emphasis  on t h e  
s t a t e  G£ mind i n s t e a d  o f  a c t u a l  f a c t .  The q u e s t i o n  t h a t  w i l l  b e  r a i s e d  
now w i l l  b e  t h e  i n t e n t  o r  t h e  s t a t e  o f  mind. 

NICK ROTERING: Department  of  I n s t i t u t i o n s .  W 2  a r e  p r i -  
m z r i l y  concerned w i t h  what w e  w i l l  do 

w i t h  these p e o p l e  when w e  g e t  them t o  Xarn S p r i n g s  s t a t e  Xospital. 
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A problem t h a t  w e  a r e  a f r a i d  o f ,  t h e  Montana Supreme Court  r u l e d  
t h a t  when a  person  h a s  been re leased,who has s u p e r v i s i o n  o v e r  t h a t  
pe r son .  The Supreme Cour t  w i l l  n o t  a l l ow t h a t  s o  w e  a r e  caught  i n  
t h e  quandary of what t o  do and who has  s u p e r v i s i o n .  W e  want t o  
s t u d y  t h i s  f o r  two y e a r s .  W e  would recommend t h a t  t h e  committee 
k i l l  t h e  b i l l .  

M I K E  McCARTY: At torney  Genera l s  o f f i c e .  Opponent, 
The problem t h a t  w e  see is  t h a t  t h e  b i l l  

I 
w i l l  n o t  do what it is  supposed t o  ach ieve .  The r e a l  q u e s t i o n  i s  
how t o  prove  t h e  men ta l  s t a t e .  Now t h e  problem w i t h  t a k i n g  o u t  t h e  
o l d  i n s a n i t y  de fense  is t h a t  i t  i s  going t o  cause  a  focus ing  on 
t h a t  d e f e n s e .  W e  d i d  a fair amount of  r e s e a r c h  on t h i s  and w e  have 
come t o  t h e  conc lus ion  t h a t  e x p e r t  w i t n e s s e s  w i l l  a lways be  a b l e  t o  
c l a im  it as  a s ta te  of mind. H e  t a l k e d  a t  l e n g t h  about  t h e  uncon- 
s c i e n c e  d i s e a s e  p r o c e s s  i n  app ly ing  t h e  s t a n d a r d  i n  t h e  c o u r t s .  

1 
W e  would r a t h e r  see t h a t  d e f e n s e  a p p l i e d  r a t h e r  t h a n  t h e  i n s a n i t y  
d e f e n s e .  

ROS EFaCARY Z ION : Mental Hea l th  Advisory Counsel .  The 
b i l l  r a i s e d  a t  l e a s t  a s  many q u e s t i o n s  8 a s  it answers. I d o  feel that t h e  b i l l  i n  i t s  p r e s e n t  form a d d r e s s e s  

a l i  o f  t h e  compla in t s  t h a t  may r a i s e ,  a l s o  g e t  involved i n  t h e  criminc 1- 
l a w  process. There  i s  no commentary on whether t h e  q u e s t i o n  o f  
knowledge is  going  t o  re la te  t o  l e s s e r  i nc luded  o f f e n s e s .  She t a l  
about  men ta l  d e f e c t  and d i s e a s e .  There  a r e  a  Lot o f  a r e a s  i n  t h e  
b i l l  a s  t o  who i s  i n  charge. I t  i s  n o t  c l e a r  what r e s t r a i n t s  may 

d 
be on t h e  s e n t e n c i n g  judge and i f  t h e  person i s  r e l e a s e d  it i s  n o t  
clear under  whos s u p e r v i s i o n .  W e  need t o  work o u t  something t h a t  
w i l l  a d d r e s s  a l l  o f  these i s s u e s ,  whether it r e l a t e s  t o  c e r t a i n  

8 
crimes, and how it relates t o  c o n s t i t u t i o n a l  p r i n c i p l e s .  There are  
a l o t  of q u e s t i o n s  o f  c o n s t i t u t i o n a l i t y ,  law and procedure ,  

MARK BROSCOE: Opponent, Montana County At to rney  Asso. 
There  a r e  56  d i f f e r e n t  ~ e o w l e  f o r  56 

d i f f e r e n t  op in ions .  H e  talked about  t h e  diminishedL c a p a c i t y  and t h e y  
a g r e e  that t h e r e  a r e  abuses b u t  t h i s  b i l l  w i l l  n o t  c u r e  it. They 
are opposed t o  t h e  b i l l  i n  i t s  p r e s e n t  form. I d o n ' t  t h i n k  t h e r e  
a r e  any c o n s i t u t i o n a l  problems w i t h  e i t h e r  of t h e s e  b i l l s ,  e i t h e r  

I 
S e n a t o r  Towes o r  R e p r t ~ s e n t a t i v e  Keedys b u t  we a r e  somewhat concerned ! 

d l  
a b o u t  the t a c t i c a l  p r c l e d u r e .  H e  gave an example o f  a  c a s e  i n  Mal ta  _ 
o f  a x i p l e  homicide.  Xe  would j u s t  a s  soon s e e  t h e  diminished 
capa . - t y  done away w i t  : r a t h e r  t han  t h e  menta l  d i s e a s e .  I 
SENA '3;Z T O I E :  -- The i n i t i a l  r e q u e s t  f o r  t h i s  b i l l  came 

from County At torney  Harold Hanser. I '-1 - 
a m  s •-jrised t h a t  t h e ;  :hanged t h e i r  mind.  he-thing t h a t  i s  un- 
f o r t . . ? a t e  i s  t h a t  the;  zced t o  review t h e  b i l l  because t h e r e  is no 
need r i g h t  now t o  review t h e  s t a t e  of mind i f  i t  came up i n  a  c a s e  
We a r e  e l i m i n a t i n g  one area t h a t  i s  ve ry  significant a t  t h e  
t i m e  i n  a c q u i t t a l  of people t h a t  s h o u l d  n o t  be a c q u i t t e d .  H e  gave 
ar. exariple. It is much Let ter  t o  t r y  him a s  an i n d i v i d u a l  who d i d  , 



I 
something t h a t  he i n t e n d e d  as  a r e s u l t  2nd he sb.ould be p u n i s h e d  f o r  
t h a t .  On page  6 ,  l i n e s  3 th rough  6 ,  i s  t h e  e x i s t i n g  law,  he would 
have a n  a b s o l u t e  d e f e n s e .  Now  hat I an s a y i n g  is t h a t  m a t t e r  s h o u i d  
b e  looked  a t  i n  t h e  s e n t e n c i n g  p rocedure .  I t  does  n o t  change t h e  
burden of  p r o o f  one  iota b u t  it d o e s  make a p e r s o n  s t i c k  u p  f o r  t h e  
r e s p o n s i b i l i t y  o f  t h e i r  a c t i o n .  H e  t a l k e d  a b o u t  t r y i n g  t o  work 
o u t  something between t h e  two b i l l s ,  a s  a  compromise. 

REPPLESENTATIVE KEEDY: On page 10 you have  removal  of n o t i c e  
r e q u i r e m e n t s  of your  b i l l .  On l i n e  7 it 

i s  t r u e  t h a t  you would s t r i k e  "menta l  d i s e a s e  or d e f e c t "  b u t  on t h e  
o t h e r  hand on page 2 o f  t h i s  b i l l  you would l e a v e  i n  l anguage  on l i n e  
6 and t h e  f o l l o w i n g  p a r a g r a p h .  A r e  you s a t i s f i e d  t h a t  t h a t  i s  t h e  
n o t i c e  r e q u i r e i i e n t  a b o u t  which t h e  opponen t s  w e r e  concerned .  

SENATOR TOWE : Y e s ,  I do i n t e n d  n o t i c e  would b e  g i v e n .  

R e p r e s e n t a t i v e  Keedy q u e s t i o n e d  o t h e r  
language and what was i n t e n d e d .  S e n a t o r  

Towe r e a d  t h e  l anguage  on l i n e  6 ,  t h a t  would a p p l y .  I t  i s  my 
u n d e r s t a n d i n g  t h a t  crimes have s p e c i f i c  e l e m e n t s  and one  o f  t h e s e  
i s  t h e  s t a t e  of mind and t h e  p r o s e c u t i o n  h a s  t o  p r o v e  t h i s ,  The 
burden o f  p roof  i s  s t i l l  on t h e  c o u r t s  t o  p r o v e  t h e s e  d i f f e r e n t  
e l e n e n t s .  

MR. McCARTY: R e p r e s e n t a t i v e  Keedy. a s k e d  him, since t h e  
p r o s e c u t i o n  must  now prove  t h e  s t a t e  o f  

mind, what i s  your  c o n c e r n  w i t h  t h e  b i l l  t h a t  is now e x i s t i n g  l a w ,  
and h e  answered ,  s a y  you impose a  burden of  p roof  i n  s t a t e  o f  mind. 
W e  would r a t h e r  see t h a t  e l i m i n a t e d .  

M r .  Keedy and M r .  McCarty l e d  d i s c u s s i o n  
a b o u t  r e a s o n a b l e  d o u b t  t o  e n t e r t a i n  t h a t  

s t a t e  o f  mind. M r .  McCarty s a i d  t h e  Supreme C o u r t  h a s  t a k e n  a 
d i f f e r e n t  i n t e r p r e t a t i o n .  Then f o l l o w e d  d i s c u s s i o n  a b o u t  t h e  p r e s e n t  
l a w  and r a i s i n g  a  r e a s o n a b l e  d o u b t .  

C 

R e p r e s e n t a t i v e  Keedy r a i s e d  a  q u e s t i o n  a b o u t .  
t h e  l anguage  on p a g e  6 ,  c o n c e r n i n g  t h e  

s e n t e n c i n g  c o u r t .  On page  4 which i s  s e c t i o n  203 you have  s t r i c k e n  4 

t h e  o l d  Durham t e s t  s o  I a m  wondering if you are s a t i s f i e d  t h a t  # 

t h a t  w i l l  n o t  c r e a t e  a problem. M r .  Towe s a i d ,  y e s  and t h e n  e x p l a i n e d .  

R e p r e s e n t a t i v e  Keedy went on ,  your  b i l l  
r e t a i n s  t h e  c o n c e p t  " g u i l t y  b u t  c r a z y  and 

i n  need cf t r e a t m e n t "  s o  if w e  a r e  g o i n g  t o  t r e a t  n o n - c r i m i n a l l y  and 
t r e a t  r a t h e r  t h a n  p u n i s h  what mechanism do you see t o  u s e .  M r .  Towe . 
r e p l i e d ,  t h e  c o u r t s  a r e  s a y i n g  i n  e f f e c t ,  t h a t  it  i s  a l m o s t  i m p o s s i b l e  
t o  trsat t h e s e  p e o p l e .  There  was d i s c u s s i o n  a b o u t  everybody a s s a q i n g  

1 h e  h a s  n e v e r  been t o  t r i a l .  No o t h e r  q u e s t i o n s  and no f u r t h e r  d i s -  
c u s s i o n  and t h e  h e a r i n g  c l o s e d  on S e n a f e  B i l l  No. 4 9 5 .  
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SENATE BILL  NO. 386: S e n a t o r  B l a y i o c k .  T h i s  b i l l  i s  a n  
a c t  t o  d i s a ~ p r o v e  t h e  Supreme C o u r t ' s  

I 
r u l e s  o n  d i s q u a l i f i c a t i o n  and s u b s t i t u t i z n  of judges  and t o  a d o p t  
a m o d i f i e d  v e r s i o n  of t h e  F e d e r a l  Rule .  S i n c e  I have  been i n  the 
l e g i s l a t u r e  s i n c e  1975 I have  h e a r d  t h a t  w e  need more judges .  He 
r e a d  a b r i e f  from l a s t  summer a b o u t  c a s e  Loads and  a s k i n g  f o r  c o u r t  
a d m i n i s t r a t o r s .  I n  1973 i n  number 1 t h e y  had 11 t r i a l s  and i n  # 2  
t h e y  had 63  t x i a l s  and i n  33 t h e y  had 3 8 ,  and c a l l e d  i n  1 5  o u t s i d e  
j u d g e s .  H e  went on and g a v e  t h e  f o l l o w i n g  numbers of c a s e s .  

I 
1974 1 9 7 5  197 6 I977  

#1 1 4  1 6  11 1 4  

1 
# 2  6 3  8 0 106 68 
# 3  4 0  2 8  5 4  5 5  
# 4  22  12 2 5 3 7 

1 
The #-I c a s e s  were a i l  h a n d l e d  by o u t s i d e  judges .  What i s  happening 
b c e a u s e  of t h e  c h a l l e n g e  i s  j u s t  a u t o m a t i c  d i s q u a l i f i c a t i o n .  W e  a r e  
l i t e r a l l y  working t h e  good judges  t o  d e a t h  and t h e y  keep a s k i n g  f o r  

I 
more judges .  T h i s  w i l l  s t i l l  f o l l o w  t h e  f e d e r a l  r u l e .  I had a  
s c e n a r i o  made f o r  m e  a b o u t  a workmans compensat ion  c a s e ,  and he g a v e  
t h e  example.  By r e n o v i n g  t h e  per imphery  d i s q u a l i f i c a t i o n  t h a t  i s  

1 
t h e  t h r u s t  of my b i l l .  There  is a  r e a l  q u e s t i o n  on t h e  r e p e a l e r s  
and I would l i k e  t o  have  y o u r  c o u n s e l  l o o k  a t  them v e r y  c a r e f u l l y .  

C H R I S  TWEETEN : A t t ~ r n e y  G e n c r d l s  z f f i c e .  I a n  g o i n g  
t o  l o o k  a t  t h e  r e p e a l e r ,  and went on 

t o  e x p l a i n  t h e  s e c t i o n s  i n  t h e  r e p e a l e r .  Two have  been r e p e a l e d  and 
f o u r  r emain .  The  s e c t i o n  t h a t  d e a l s  w i t h  judge  d i s q u a l i f i c a t i o n .  

I 
The s e c t i o n  on venue  s h o u l d  be  l o a k e d  a t .  I 
x-tRK ROSCOE: County A t t o r n e y  A s s o c i a t i o n .  W e  a r e  

s t r o n g l y  i n  s u p p o r t  o f  t h i s  b i l l ,  p r i -  
m a r i l y  b e c a u s e  o f  t h e  problem of speedy  t r i a l .  He g a v e  exanples  of 
how d i s q u a l i f i c a t i o n  was b e i n g  used .  W e  a r e  p r i m a r i l y  concerned 
w i t h  t h e  area of t o r t s  i n  c r i m i n a l  c a s e s .  I 
M I K E  McGRATH: A t t o r n e y  G e n e r a l s  O f f i c e .  W e  a r e  v e r y  

much i n  s u p p o r t  of t h i s  b i l l .  I 
rl 

J.  C .  VLINGARTMER: S t a t e  Ear of Montana. W e  a r e  opposed 
t o  t h e  S i l l .  I do a g r e e  t h a t  t h e  Su- 

preme C o u r t  and t h e  S t a t e  B a r  have known f o r  a l o n g  t i m e  t h a t ~ t h e r e  1 
i s  a p r o b l m  h e r e .  He t a l k e d  a b o u t  d i s q u a l i f y i n g  a  f u d g e .  They 
have  solv5-i  some of t h e  problem w i t h  a  r u l e .  The Supreme C o u r t  - .  c a n e  o u t  k i t h  a z u ~ z n g  and s a i d  t h a t  o n e  judge  had t o  s e r v e  a s  a 
hea-: judge .  I s t ror ,g l .y  f e e l  t h a t  t h e  Supreme C o u r t  s h o u l d  be 
z b l e  t o  c l e a n  up i t s  own p r o c e d u r e s .  There  migh t  a l s o  b e  a p r o b l e  
t h a t  t h i s  b i l l  i s  u n c o n s t i t u t i o n a l .  
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JIM. BECK: Highway Depar tment .  W e  a r e  v e r y  concerned 
w i t h  t h i s  b i l l .  W e  d o n ' t  know whe the r  

t h i s  i s  a  l o c a l  problem j u s t  i n  B i l l i n g s  o r  n o t .  I would s u g g e s t  
t h a t  t i ne  b e  given t o  t h e  new r u l e  by t h e  Supreme C o u r t  t o  see i f  it 
w i l l  work-He t a l k e d  a b o u t  maybe t h e  judge  i s n ' t  any good i f  h e  i s  
b e i n g  d i s q u a l i f i e d  s o  o f t e n .  H e  gave  a n  example o f  a  case of b i a s  
by a  judge t h a t  he  was p e r s o n a l l y  f a m i l i a r  w i t h .  

mPEN MIKOTA: League of  Women V o t e r s .  W e  are opposed 
t o  t h i s  b i l l .  W e  f e e l  t h i s  b i l l  s a -  

c r i f i c e s  a  g r e a t  d e a l .  She went on t o  e x p l a i n .  

M I K E  bELOY: MONTANA T r i a l  Lawyers.  There may b e  
any number of r e a s o n s  why t h e r e  i s  a 

c h a l l e n g e  e x e r c i s e d  a g a i n s t  a  judge.  Most of t h e s e  examples g i v e n  
by S e n a t o r  B l a y l o c k  w e r e  from B i l l i n g s .  I have t o  t e l l  you t h a t  
t h i s  b i l l  f a v o r s  p l a i n t i f f s  a t t o r n e y s .  H e  e x p l a i n e d  how the judge 
i s  chosen  t o  h a n d l e  a  c a s e ,  by t h e  numbers sys tem.  For t h o s e  
r e a s o n s  w e  would l i k e  t o  s e e  t h e  e x i s t i n g  method r e t a i n e d .  

BRUCE LOBEL: I am opposed t o  t h e  b i l l .  H e  gave a n  
example of d i s q u a l i f i c a t i o n  t h a t  you 

c o u l d  n o t  do  u n d e r  t h i s  b i l l .  H e  g a v e  examples  o f  c a s e s  i n  which 
a  judge  s h o u l d  b e  d i s q u a l i f i e d .  I would a l s o  p o i n t  o u t  t h a t  t h e  
b i l l  n a y  be u n c o n s t i t u t i o n a l .  H e  r e a d  a r t i c l e  3 ,  s e c t i o n  7 o f  t h e  
c o n s t i t u t i o n .  

SENATOR BLAYLOCK : H e  t a l k e d  a b o u t  h i m s e l f  g o i n g  t o  t h e  
Suprerne C o u r t  t o  f i n d  o u t  how t h e y  w e r e  

b e i n g  d i s q u a l i f i e d .  They have t h e  problem i n  G r e a t  F a l l s  and M i s -  
s o u l a  a s  w e l l  a s  B i l l i n g s .  A s  f a r  a s  i t s  b e i n g  u n c o n s t i t u t i o n a l  
t h e  law s a y s  t h a t  w e  have  t h e  r i g h t  t o  s a y  t h i s  i s  t h e  way w e  want 
it done.  H e  e x p l a i n e d  how he  would change t h e  numbers s y s t e m  as 
i s  now b e i n g  u s e d .  The sys tem s h o u l d  be  changed and I would a s k  
t h a t  you l o o k  upon t h e  b i l l  f a v o r a b l y .  

REPFESENTAT17JE SCULLY : Have you t r i e d  reca.11 of t h e  judge  
t h a t  d o e s n ' t  work and M r .  B l a y l o c k  s a i d  

"no" .  Whereupon M r .  S c u l l y  a s k e d ,  would you a p p o i n t  t h e  judges  
i n s t e a d  o f  e l e c t i n g  them, and M r .  B l a y l o c k  a a i d  "no" a g a i n .  

There  was d i s c u s s i o n  between M r .  S c u l l y  
and M r .  B l a y l o c k  a b o u t  t h e  c l i e n t  you 

r e p r e s e n t  and how t o  make a  judge work h a r d e r .  M r .  B l a y l o c k  s a i d  
t h a t  he a g r e e d  w i t h  M r .  S c u l l y  i n  t h a t  it was a lawyer problem a s  
w e l l  a s  a p e o p l e  problem.   is cuss ion a b o u t  what i s  f a i r  when you 
have an  imba lance .  You have  t o  assume t h a t  t h e  judge i s  i m p a r t i a l .  
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REPRESENTATIVE SCULLY: We have t h e  same problem i n  t h e  schoo t 
sys tem.  There  a r e  s c h o o l  t e a c h e r s  t h  t 

work h a r d  and some t h a t  d o n ' t .  D o n ' t  you t h i n k  it i s  more impor t  n$ 
t o  have  y o u r  d a y  i n  c o u r t .  Do you throw c u t  the p e o p l e s  r i g h t  t o  - 
g o  b e f o r e  the  c o u r t  and g e t  a  f a i r  t r i a l .  

- 
MR. BLAY LOCK : A r e  you t e L i i n g  me t h a t  t h e r e  i s  n o t h  ng 

we can  d o  a b o u t  t h e  i m b a l a n c e  i n  o u r  
c o u r t  sys tem.  and  M r .  S c u l l y  answered.  I t h i n k  it i s  chang ing  and - 
t h e r e  s h o u l d  b e  a  c h a n c e  t o  have it work. 

- 
REPRESENTATIVE KEYSER: M r .  Meloy, would you s a y  t h a t  you a lw rs 

h o l d  o u t  and g e t  t h e  odd j u d g e s .  Muc - 
l a u g h t e r  f o l l o w e d  t h i s  exchange b e c a u s e  M r .  Meloy had s a i d  he  a lw s 

Y 

g o t  t h e  odd numbered judge  s o  t h a t  he would n o t  a p p e a r  b e f o r e  h i s  
f a t h e r ,  J u d g e  P e t e r  Meloy. 

R e p r e s e n t a t i v e  Conroy a s k e d  a b o u t  t h e  - 
D i s t r i c t  C o u r t  l o a d ,  and  Mr. Beck sa ic  - 

t h a t  t h e r e  were many r e a s o n s  f o r  a l i g h t  c a s e  l o a d .  o t h e r  t h a n  thc 
judge  would n o t  work. - 

Representative D a i l y  asked a b o u t  t h e  
back-up ju6ge  and how t h a t  would work, (- 

and M r .  I?eloy e x p l a i n e d .  Then M r .  D a i l y  a sked  f o r  c l a r i f i c a t i o n .  
A r e  you s a y i n g  t h a t  t h e  judge  who h a s  been d i s q u a l i f i e d  becomes t k  : 
new judge  and M r .  Meloy s a i d  " y e s " .  

~ e p r e s e n t a t i v e  Conroy asked M r .  Meloy 
i f  he  had any t r o u b l e  g e t t i n g  a  c a s e  

removed f rom i n  f r o n t  of h i s  f a t h e r .  M r .  Meloy answered by r e a d i n g  
t h e  s e c t i o n  of t h e  b i l l  t h a t  migh t  a p p l o y  u n d e r  s u b s e c t i o n  (f). 

f 
~ e p r e s e n t a t i v e  Holmes ment ioned  t h a t  
problem h e r e  seems t o  b e  i n  p a r t ,  i n -  

c o m p e t e n t  judges. Is there a n y t h i n g  we can  do a b o u t  t h a t .  D iscuss2  
a b o u t  t h i s .  1 
M I K E  ABLEY: W e  a r e  l o o k i n g  a t  t h e  c a s e  l o a d s ,  how 

t h e y  a r e  h a n d l e d ,  a n d  t h a t  s o r t  of  t h i n g  
And w e  have  been g a t h e r i n g  i n f o r n a t i o n  f o r  t h e  l a s t  few months with 
t h e  eye toward  p e r h a p s  r e d i s t r i c t i n g .  

I 
D i s c u s s i o n  a b o u t  why a judge  i s  a lways  
d i s q u a l i f i e d .  M r .  Seck s a i d  t h e r e  a r e  

l o t s  of r e a s o n s  and e x p l a i n e d ,  by g i v i n g  e x m p l e s .  

M r .  YELOY: -- I look  t o  s e e  i f  t h e  judge  i s  g o i n g  t o  
g i v e  my c l i e n t  a f a i r  t r i a l .  

PCEPPESENTATIVE ROTH : 
Can yoz give m e  an;z r eascns  v;hy. 

4 One of t h e  c r i t i c i s m  i s  the l c n g  d e l a y .  

I 



J. C .  WEINGARTNER: k l o t  of tiines t h e  d e l a y s  are caused 
by t h e  lawyers  themselves  because  

t h e y  a r e  t r y i n g  t o  do d i s c o v e r y  work. 

R e p r e s e n t a t i v e  Keyser asked  what would 
you do abou t  a  judge t h a t  does  n o t  work 

o r  i s  one whiz of a judge. M r .  Blaylock answered t h a t  you cou ld  go  
b e f o r e  t h e  j u d i c i a l  s t a n d a r d s  and ask f o r  h i s  removal .  D i scus s ion  
abou t  how t o  remove a  judge.  

M r .  ABLEY: I t  i s  a lmos t  i m p o s s i b l e  because t h e y  
a r e  e l e c t e d  and answer  t o  t h e  peop le .  

You c o u l d  go  t o  t h e  j u d i c i a l  s t a n d a r d s .  

NO f u r t h e r  d i s c u s s i o n  and t h e  hea r ing  
c l o s e d  on Sena t e  B i l l  No. 3 8 6 .  

SENATE BILL NO. 271: S e n a t o r  Hazelbaker .  T h i s  b i l l  
d e l e g a t e s  a u t h o r i t y  t o  t h e  Department 

o f  J u s t i c e  t o  adop t  r u l e s .  H e  had t o  g o  t o  a n o t h e r  mee t ing  so 
i n t r o d u c e d  S e n a t o r  Towe who would e x p l a i n  t h e  b i l l .  

SENATOR TOWE: We have been working on t h i s  b i l l  f o r  
something l i k e  f o u r  y e a r s .  I t  i s  a  

v e r y  d i f f e r e n t  and complex measure.  T h i s  d e a l s  w i t h  c r i m i n a l  
i u s t i c e  i n f o r m a t i o n  r e c o r d s .  There  a r e  c e r t a i n  r e g u l a t i o n s  you 
k u s t  f o l l ow .  The r e g u l a t i o n s  a r e  aimed p r i m a r i l y  a t  accuracy .  H e  
went on t o  e x p l a i n  f u r t h e r .  

SHERRY SPRP-GUE : I was on t h e  committee from t h e  A t to rney  
Genera l s  o f f i c e .  

LARRY PETERSON : Bureau of Research and Crime C o n t r o l .  
We d i d  t h e  work o n  t h e  b i l l .  W e  worked 

on it about f o u r  y e a r s .  I t  w i l l  be a  r e a l  a s s e t  t o  t h e  sys tem i n  
Montana. 

DOYLE SAXBE: Department o f  A d m i n i s t r a t i o n .  W e  have 
t h e  c e n t r a l  computer and it w i l l  have 

some impac t  because  of  t h e  c r i m i n a l  j u s t i c e  network.  I t  w i l l  
f o r c e  u s  t o  be a l i t t l e  more c a r e f u l  of  o u r  p e o p l e  who have a c c e s s  
t o  t h e  d a t a .  

M I K E  MELDAHL: W e  t h i n k  t h a t  t h i s  b i l l  d o e s  a d d r e s s  
some of t h e  problems t h a t  w e  hve today. 

SHERRY SPPAGUE : I do want t o  e x p l a i n  why t h e  A t to rney  
Genera l  i s  i n t e r e s t e d  i n  t h i s  b i l l .  I n  

t h e  Department of J u s t i c e  w e  have a bureau t h a t  was set up 1 5  y e a r s  
ago. T h i s  bureau h a s  had a l o t  of t r o u b l e  f u l f i l l i n g  its mandate 
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b e c a u s e  l o c a l  a g e n i c e s  a r e  confused  a b o u t  what i n f o r m i i t i o n  t o  g i v e  
t o  t h e  b u r e a u .  Congress  i s  on  o u r  back ,  and she e x p l a i n e d  why. 
And t h i r d ,  t h e  r i g h t  o f  p r i v a c y  and t h e  r i g h t  to  know and t h i s  i s  
t h e  m a j o r  problem i n  a l l  a r e a s .  T h i s  b i l l  would c l a r i f y  t h a t  f o r  
government  a g e n c i e s  and would b e t t e r  p r o t e c t  p e o p l e  i n  t h e  system. 
I a l s o  t h i n k  i t  would p r o t e c t  news a g e n c i e s .  What t h e  b i l l  d o e s ,  
t h e r e  a r e  f i v e  m a j o r  a s p e c t s .  - - 

I .  r e q u i r e  c o m p l e t e n e s s  ( s e c t i o n  6 )  
2 .  a c c u r a c y  of  i n f o r m a t i o n  ( s e c t i o n  9)  
3 .  a r e a  o f  d i s s e m i n a t i o n  of  t h e  i n f o r m a t i o n  which a l l o w s  

I 
c o n v i c t i o n  i n f o r m a t i o n  t o  be r e l e a s e d  t o  t h e  p u b l i c .  I t  d o e s  

v i c t i o n .  

4 
n o t  a l l o w  r e l e a s e  o f  i n f o r m a t i o n  t h a t  would n o t  r e s u l t  i n  con- 

4 .  i t  r e q u i r e s  c e r t a i n  p r e c a u t i o n s  
5. s e c t i o n  19 and 2 0  i n s p e c t i o n  and rev iew.  T h i s  d o e s  n o t  
i n c l u d e  i n t e l l i g e n c e  r e c o r d s .  I t  a l l o w s  an  i n d i v i d u a l  t o  go  

i 
and s e e  t h e i r  own r e c o r d  and if t h e r e  i s  a m i s t a k e  t o  c o r r e c t  i 

T h e r e  h a s  been some c o n f u s i o n  a b o u t  t h i s  b i l l  i n  t h e  a r e a  of 
au tomated  s y s t e m s .  

BRUCE McGINNIS: Department  of Revenue. We have  some 8 
amendments t o  a s s i s t  t h e  depar tment  i 

f u n c t i o n s  and t o  t a k e  c a r e  of  some problems i n  i t s  p r e s e n t  form. 
t a l k e d  a b o u t  t h e i r  mandate i f  someone h o l d s  a  l i q u o r  l i c e n s e ,  and 
a l s o  a b o u t  t h e  c h i l d  s u p p o r t  p a r e n t  l o c a t e r  s e r v i c e .  I shou ld  p o i n t  
o u t  t o  t h e  commit tee  t h a t  t h e  Department  i s  n o t  t o t a l l y  i n  f a v o r  o f  
t h e  p a r t s  of  t h i s  b i l l  a b o u t  a c c e s s  t o  r e c o r d s  and f o r  a c c u r a t e  and a 
c o m p l e t e  d a t a  a v a i l a b i l i t y .  A l l  t h a t  w e  a r e  a s k i n g  f o r  i n  o u r  
ment i s  t h a t  we b e  a l l o w e d  t o  c o n t i n u e  a s  w e  a r e  now. 

M I K E  MELOY: Lee Newspapers. It i s  a  v e r y  c o n f u s i n s  
b i l l  t c  read. That might  be because  o f  

t h e  way it was p u t  t o g e t h e r  by  t h e  c o n n i t t e e .  I w a s  concerned  a b o u t  
page  1 0  a t  t h e  bot tom. S e c t i o n  7  c o n c e r n s  i t se l f  w i t h  r e c o r d s .  The 
amendments seem t o  be i n c o n s i s t e n t .  I s u g g e s t  t h a t  you migh t  want 
t o  amend s e c t i o n  7  t o  conform. 8 
SENATOR TOWE : My i n i t i a l  r e s p o n s e  i s ,  w e  have  been 

s t u d y i n g  t h i s  f o r  f i v e  y e a r s ,  why do 
you j u s t  now come fo rward .  And a l s o  t h e r e  m i g h t  h e  some £ l a c k  i f  
Depar tment  o f  Revenue s h o u l d  be Z e c l a r e d  a c r i m i n a l  J u s t i c e  agency.  
He went t h r o u g h  t h e  amendments and d i s c u s s e d  them. I d o n ' t  l i k e  
s e c i t o n  8 b u t  I am w i l l i n g  t o  go w i t h  it b e c a u s e  t h i s  i s  a cornpromis 
measure .  I n  s e c t i o n  7 we a r e  r e f e r r i n g  t o  t h e  p o l i c e  b l o t t e r .  H e  
gave  t h e  e x c e p t i o n s  t h a t  were made. 

R e p r e s e n t a t i v e  E u d a i l y  asked  a b o u t  
c o s t  i f  w e  w e r e  t o  go  t o  au tomat ion  

g i v e n  on t h e  f i s c a l  n o t e .   isc cuss ion a b o u t  t h i s .  
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S e n a t o r  Towe commented t h a t  t h e  s t a t e  
i s  m o s t l y  au tomated  a t  t h e  p r e s e n t  

t i m e  s o  t h i s  would r e l a t e  t o  t h e  o t h e r s .  

MIKE MELDAHL: The Department  o f  J u s t i c e  s a y s  t h e y  
w i l l  h a n d l e  it t h r o u g h  a  mandate p r o c e s s .  

I t  was n o t e d  t h e r e  would b e  no a u t o m a t a t i o n  i n  t h i s  b i l l .  

R e p r e s e n t a t i v e  Kemis a s k e d ,  c a n  you 
e x p l a i n  why t h e r e  is n o t  a  c o n f l i c t  

between 6 and 7 on page  10 .  r?r. Towe e x p l a i n e d  you s h o u l d  l o o k  a t  
t h e  d e f i n i t i o n  o f  p u b l i c  c r i m i n a l  j u s t i c e  i n f o r m a t i o n .  H e  t a l k e d  
a b o u t  t h e  p u b l i c  r e c o r d s  and no o t h e r  r e c o r d s  which would have a  
r a p  s h e e t  which would n o t  b e  p u b l i c .  M r .  K e m m i s  a sked  i f  a l l  o f  
t h e s e  r e c o r d s  a r e  p u b l i c  r e c o r d s  t h e n ,  and M r .  Towe s a i d ,  w e  wanted 
t o  p r e c l u d e  them from t a k i n g  o t h e r  r e c o r d s .  

R e p r e s e n t a t i v e  C u r t i s s  a s k e d  a b o u t  page 
6 ,  l i n e s  1 6  and 17 .  M r .  Towe e x p l a i n e d  

t h a t  t h e  d i s p o s i t i o n  i s  a  v e r y  t e c h n i c a l  r e f e r e n c e  f o r  t h i s  and 
t h e r e  may b e  many o t h e r  d i s p o s i t i o n s .  

There  was no o t h e r  d i s c u s s i o n  and t h e  
h e a r i n g  c l o s e d  on S e n a t e  B i l l  271. 

SEMATE BILL NO. 2 2 8  : S e n a t o r  Goodover. T h i s  b i l l  i s  r e l a t i n g  
t o  p e r s i s t e n t  f e l o n  o f f e n d e r s  e l i g i b i l i t y  

f o r  p a r o l e  o r  p a r t i c i p a t i o n  i n  t h e  p r i s o n e r  f u r l o u g h  program. H e  
gave  t h e  new language  on page  2 ,  l i n e  1 2 ,  and page  3 ,  l i n e s  6  t h r o u g h  
9. T h i s  b i l l  w i l l  add  a  l i t t l e  more i n c e n t i v e  for p e o p l e  t o  obey 
t h e  law. 

GLEN BWDLEY: Former head Highway P a t r o l .  I am s o r t  
o f  t r y i n g  t o  p i n c h - h i t  f o r  Judge  Nelson.  

I have  some n o t e s  from Judge Nelson.  H e  t a l k e d  a b o u t  t h e  p e r s i s t e n t  
f e l o n y  o f f e n d e r .  I would l i k e  t o  recommend t h a t  t h i s  i n c l u d e  t h a t  
t h e  judqe  wouid have  no d i s c r e t i o n .  The o f f e n d e r  would h a v e . t o  
s e r v e  t h e  imposed s e n t e n c e  w i t h  o n l y  good t i m e .  

SENATOR GOODOVER: R e  r e a d  s e v e r a l  le t ters  i n  s u p p o r t  o f  
t h e  measure.  

There  was some g e n e r a l  d i s c u s s i o n  and 
t h e  h e a r i n g  c l o s e d  on S e n a t e  B i l l  228 .  

SENA'tE BILL NO. 4 7 6 :  S e n a t o r  Van Valkenhurg .  T h e r e  a r e  some 
d e f i n i t i o n s  on page  3. Page 1 0  p r o h i b i t s  

c e r t a i n  p r a c t i c e s ,  and page 11 is  c e r t a i n  r e q u i r e m e n t s ,  l i n e  18  i s  
t h e  s t a t e m e n t  and page 1 2 ,  l i n e  3 i s  t h e  c r i m i n a l  p e n a l t y .  The b i l l  
i s  i n t e n d e d  t o  c o v e r  l i e  d e t e c t o r s  and t h e  o p e r a t o r s  and p r o v i d e  f o r  
some k i n d  o f  s u p e r v i s i n g  o f  them. 
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which you seem t o  be doing.  Look on page 11, l i n e s  20 th rough  2 5 ,  
answered Sena to r  Van Valkenburg. They were not go ing  t o  be admis s ib l  
i n t o  c o u r t  under t h e  o r i g i n a l  b i l l .  a 

M r .  S c u l l y  po in t ed  o u t  l i n e s  1 4  t o  17 
on page 11, "any i n f o r m a t i o n  he vol-  

u n t e e r s  cou ld  be used a g a i n s t  him o r  made a v a i l a b l e  t o  t h e  p a r t y  
r e q u e s t i n g  t h e  examinat ion u n l e s s  o the rwi se  s p e c i f i e d  and agreed t o  
i n  w r i t i n g . "  - 

SENATOZ VAii VALKENBURG : I have asked t o . &  i n  the  room b u t  
polygraph examiners  d o n ' t  l i k e  anyone 

else i n  t h e  room. H e  t a l k e d  about  t he  PSI  p s y c h o l o q i c a l  s t r e s s  i n -  - - - 
d i c a t o r .  Discuss ion  fol lowed about  t h i s .  

REPFZSENTATIVE SCULLY: --- The mere a c t  of  t h o s e  two would be 
enough t o  r e g i s t e r  a  r e a c t i o n ,  e s p e c i a l 1  

i f  you a r e  given a  l i s t  of t h e  q u e s t i o n s .  D i scuss ion  abou t  t h i s .  i 
Sena to r  Van Valkenburg s t a t e d  t h a t  he 
would sugges t  an amendment t h a t  would 

e x e r c i s e  a persons  r i g h t s  on the machine. 

REPRESENTATIVE LORY: - Why n o t  j u s t  p r o h i b i t  t h e n ,  and Yr. 
Van Valkenburg said, I t h i n k  they  

have some r e a l  v a l u e  i n  law enforcement.  

REPXSENTATIVE KEEDY: What a r e  some of t h e  abuses  t h a t  
w e  are t r y i n g  t o  get at. b 

SENATOR VAN VALKENBTJRG : Some i tems  t h a t  would n o t  be  r e l e v a n t  
just to shake somebody up. Discuss ion  

fo l lowed about  t h i s .  

With no f u r t h e r  d i s c u s s i o n  t h e  hea r ing  
c l o s e d  on Sena te  Bill No. 4 7 6 .  $ 
The meet ing ad journed  a t  1 l : l O  a.m. 

'\ 

Mary E l l e n  Connell  y ,  Secre):ary 




