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The mee t ing  was c a l l e d  t o  o r d e r  by Chairman 
S c u l l y  a t  8 : 0 0  a.m. i n  room 436 o f  t h e  

c a p i t o l  B u i l d i n g  on F r i d a y ,  March 2 .  A l l  members w e r e  p r e s e n t  w i t h  
t h e  e x c e p t i o n  of  ~ e p r e s e n t a t i v e s  I v e r s o n  and S e i f e r t .  

and 488.  

Scheduled  f o r  h e a r i n g  w e r e  S e n a t e  B i l l s  
153 ,  215, 217, 225, 261, 291, 2 9 6 ,  380 ,  

SENATE BILL NO. 261: S e n a t o r  Turnage.  T h i s  b i l l  would p r o v i d e  
s o v e r e i g n  immunity from l i a b i l i t y  re- 

s u l t i n g  from t h e  d e s i g n ,  c o n s t r u c t i o n  o r  ma in tenance  o f  p u b l i c  h igh-  
ways. This would n o t  b e  c o v e r e d  g r o s s  n e g l i g e n c e  h a s  been e s t a b l i s h e d .  
We a r e  c a u g h t  i n  a  f i s c a l  b i n d  and i f  w e  c a n  keep  Montana government  
f i s c a l l y  s o l v e n t  t h e n  I b e l i e v e  t h i s  i s  d e s i r a b l e .  W e  have  t h e  means 
of  r e d u c i n g  t h e  c o s t  of  government .  Even i f  Montana d i d  win  it migh t  
be v e r y  c o s t l y .  

M I K E  YOUNG: The p r imary  impe tus  of t h i s  b i l l  i s  b e c a u s e  
of  t h e  i n s u r a n c e  d a t i n g  back t o  1973. H e  

d i s c u s s e d  t h e  r i s e  i n  c o s t .  I n  1977,  1850 thousand  a n d  w e  c a n c e l l e d ,  
and we have  been s e l f - i n s u r e d  e v e r  s i n c e .  The i n s u r a n c e  cost  w i l l  be 
v i r t u a l l y  t h e  same f o r  1979.  We have had 125 c l a i m s  and 25 of t h o s e  
have m a t u r e d  i n t o  l a w s u i t s .  With h a l f  of t h e  t i m e  w i t h  i c y  r o a d s  i n  
t h e  w i n t e r  t i m e  it d o e s n ' t  t a k e  much o f  a  c r y s t a l  b a l l  t o  see t h a t  
when m o s t  o f  t h e  c l a i m s  a r e  o f  one t y p e  of  r i s k  you s h o u l d  t a k e  some 
k i n d  o f  a c t i o n .  H e  gave  s t a t i s t i c s  and examples o f  highway d e a t h  
~ l a i m s  and g u a r d r a i l  c l a i m s .  H e  gave  a n  example o f  a w r o n g f u l  d e a t h  
a c t i o n  by a  woman n e a r  L i v i n g s t o n .  

M I K E  STEPHENS: Montana A s s o c i a t i o n  o f  C i t i e s  a n d  Towns. 
W e  s u p p o r t  t h e  b i l l .  

GLEN DRAKE: I n s u r a n c e  Companies. W e  s u p p o r t  t h i s  
b i l l .  There  h a s  t o  be some r i s k  i n v o l v e d  

and t h i s  b i l l  a d d r e s s  t h a t  r i s k .  

JIM BECK: W e  s u p p o r t  t h i s  b i l l .  W e  would l i k e  t o  
p o i n t  o u t  t o  t h e  commit tee  t h a t  i n  a d d i t i o n  

t o  t h e  c o s t  t h e r e  a r e  a l s o  attendant c o s t s  o f  p r o e p a r a t i o n  of t h e  
l a w s u i t .  I t h i n k  it w i l l  p r o v i d e  a  mojor  p r o t e c t i o n  fo r  t h e  t a x p a y i n g  
p u b l i c .  

M I K E  MELOY: H e  b r i e f l y  e x p l a i n e d  h i s  p o s i t i o n  on  t h e  
b i l l .  T h e  s t a t e  h a s  p a i d  approx i rna te iy  

13  o r  1 4  c l a i m s ,  $2600.31 p a i d  o u t .  He gave  examples of t y p e s  o f  
c l a i m s  t h a t  w i l l  be  e l i m i n a t e d .  He a l s o  corri.entod on 30 c l a i m s  t h a t  

f dealt w i t h  r o a d  o i l ,  chuck h o l e s ,  gravel, p r o t r u d i n g  o b s t a t c l e s  and 
t h a t  t y p e  of c l a i m .  
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What Xr. Young d i d  . '  t t e l l  ycu aboti t  t h a t  I C C - ~ . , - . ~ ~  was t h a t  f o u r  
a c c i d e n t s  had a l r ~ ~ l y  occurr - -d .  The H:ghway ?; - : ~ r t m e n t  ; s e w  a b o u t  
t h o s e  a ~ c i 2 ~ ~ r . t ~ .  - .:ere tias - i ~ n z r ~ n ; i o u s  2ury .=.-=,rd t o  th.2 s u r v i v o r  
of  t h a t  f-z ly. k . i n  i t  wzr ' es igned ln 1937 .t was d e s i g n e d  w i t h  
a  guardra:.  ;ut it .-as n e v e L  ::ut up. What we i r e  r e a l l y  d o i n g  i s  
t a i k i n g  a b o - r  accc: . t a b i l i t l .  I f  you have a  c o m p l a i n t  you t a k e  it t o  
j u r y  and t h e y  w i i l  Zecide  whe the r  t h e r e  i s  any n e g l i g e n c e .  But  i n  
t h o s e  c a s e s  h e r e  t ? - a t  would n o t  be t r u e .  

J. C .  W e i n g a r t n e r :  S t a t e  Bar o f  Montana. W e  a r e  a l s o  opposed 
t o  t h i s  b i l l .  S i n c e  you d o  away w i t h  t h e  

I 
s t a t e s  l i a b i l i t y  you a l s o  do  away w i t h  t h e  s t a t e s  r e s p o n s i b i l i t y .  If I 
w e  d o  away w i t h  t h i s  t h e n  t h e r e  would be  no r e a s o n  f o r  t h e  s k a t e  t o  
even p u t  up a g u a r d r a i l .  J u s t  because  t h e  s t a t e  i s  t h e  s t a t e  w e  s h o u l e  
n o t  p u t  them on any o t h e r  s t a n d i n g .  I - 
SENATOR TURNAGE : I would l i k e  t o  respond t o  M r .  W e i n g a r t n e r .  

How d i d  we g e t  a l - n g  b e f o r e  1973.  W e  
d i d n ' t  have  s o v e r e i g n  immunity and w e  functior!;-d o k .  Montana i s  pro-  
b a b l y  t h e  o n l y  s t a t e  i n  t h e  U. S.  who h a s  a  s r - i e re ign  immunity l a w  
l i k e  o u r s .  H e  t a l k e d  a b o u t  t?ie c o n s t i t u t i o n a l  c o n v e n t i o n .  I t  t a k e s  
2 /3  t o  g e t  t h i s  b l l l  o ?  t h e  k c ~ k s  b u t  t h e  p e o p l e  r e a l i z e  t h a t  t h e  
Montana C o n s t i t u t i o n  b e n t  t c o  far. K i l l  t h i s  :ill if you want  t o  and 
we w i l l  go  r i g n t  on iK.:i2rring axpenses .  The r i ~ l  b e n e f i c i a r y  of t h e  

I 
b i l l  w i l l  b e  t h e  loca :  ~ o v e r n i : : r n t s ,  b u t  t h e  cc.-itles and t h e  c i t i e s  
a r e  t h e  o n e s  t h a t  p r o k t a l y  will b e n e f i t  f rcm t ~ i s  b i l l .  

R e n r e s e n t a t i v e  R o s e n t h a l  asked a b o u t  t h e  
law,  what was t h e  i n t e n t .  I 

MR. WEINGARTNER: I a m  s a y i n g  t h a t  t h e  state would n o t  go  
o u t  and p u t  i n  a  g u a r d r a i l  where it s h o u l d .  

fie g a v e  t h e  example ment ioned  e a r l i e r .  
I 

MR. ROSENTHAL: 

MR. TURNAGE : 

Would you c a l l  f o u r  a c c i d e n t s  i n  one  
p l a c e  g r o s s  n e g l i g e n c e .  

Y e s  i n d e e d ,  and t h e  b i l l  t a k e s  c a r e  o f  
t h a t .  I 

REPKESENTATIVE KEW4IS  : Asked o f  M i l e s  Young, you s a i d  t h e  o n e s  
f o r  Highway d e s i g n  w e r e  hcw many, t h e  c l a i m  

MR. YOUNG: -- About 5 0 % .  M r .  Ker;x;:is t h e n  a s k e d ,  was 
t h e r e  any ~ t h e r  r e a s o n  f o r  e l h i n a t i n g  t h i s  

l i a b i l i t y  o t h e r  than  d e s i g n .  I 
MR. YOLwG: -- No, w e  have other k i n d s  of  c a t e g o r i e s .  

M r .  Kemmis t h e n  a s k e d ,  i s n ' t  t h i s  t h e  
where t h e  s t a t e  has been t h e  most  n e g l i g e n t .  



MR. YOUNG: T h a t ,  of c o u r s e ,  i s  a q u e s t i o n  of judge- 
ment.  Cases  a r e  o f t e n t i m e s  u n w a r r a n t e d .  

Even t h e  c a s e  w e  w e r e  t a l k i n g  a b o u t  i n  L i v i n g s t o n .  

REPRESENTATIVE KEMMIS: When t h e  j u r y  makes a  d e t e r m i n a t i o n  l i k e  
t h a t  t h e y  c a n ' t  make i t . i u s k  b e c a u s e  

someone was i n j u r e d ,  t h e y  have  t o  f i n d  a  c e r t a i n  d u t y :  y o u  have  t o  
show d u t y ,  you have t o  show harm and you have t o  show b r e a c h ,  answered 
M r .  Young. 

MR. KEMEIIS: I was s u r p r i s e d  t o  f i n d  t h a t  d r i v i n g  on .; 
a  highway was t h e  same as  s k i i n g  down a 

mounta in ,  r e f e r r i n g  t o  a  comment t h a t  M r .  Young had s a i d  c o n c e r n i n g  
a b i l l  on  s k i  r e s o r t  l i a b i l i t y  t h a t  M r .  S c u l l y  h a s  i n t r o d u c e d .  Do 
you r e a l l y  t h i n k  t h e r e  i s  a compar ison.  

MR. YOUNG: A c t u a l l y ,  t h a t  was a poor  compar i son ,  I 
a g r e e  t h e  g u a r d r a i l  s h o u l d  have  been  p u t  

i n .  Is  t h a t  g r o s s  n e g l i g e n c e .  Some would s a y  it is. W e  are t a l k i n g  
a b o u t  a u t o  c a s e s  h e r e ,  someone h i t t i n g  a  dumptruck o r  someth ing  l i k e  
t h a t ,  o r  a  snowplow. 

PEPFIESEPJTATIVE XEYSER: 
P 

What would you t h i n k  a b o u t  l i n e  1 7 ,  i f  
p l a n  and d e s i g n  w e r e  amended o u t  o f  t h i s  

b i l l ?  M r .  Turnage answered,  t h a t  would be a m i s t a k e .  You would b e  
b e t t e r  o f f  t a k i n g  main tenance  o f f .  

REPRESENTATIVE BARDANOUVE: I t  i s  a lways  i m p o r t a n t  t o  keep up w i t h  t h e  
l a t e s t  d e s i g n .  1 9 8 0  d e s i g n  i s  a l r e a d y  

o b s o l e t e .  

p.EPP!SENTATIVE ANDERSON : You s a i d  t h o  c i t i e s  and towns would b e n e f i t  
from t h i s  b i l l ,  y e t  I d i d n ' t  h e a r  t h a t  

much t a l k  a b o u t  it. M r .  Turnage  answered,  it is hoped t h a t  t h e  i n -  
s u r a n c e  premiums would d e c r e a s e .  

REPRESENTATIVE ROTH : What i s  t h e  r a t i o  on coun ty  roads and 
c i t y  r o a d s .  T h e  answer was, a b o u t  2700 

c i t y  r o a d s  and 6 5 , 0 0 0  c o u n t y .  

There  was no o t h e r  d i s c u s s i o n  and the 
h e a r i n g  c l o s e d  on S e n a t e  B i l l  261. 

SENATE BILL  NO. 380: S e n a t o r  Haf fenran .  T h i s  i s  housekeep ing  
l e g i s l a t i o n .  When we  p a s s e d  t h i s  i n  1973 

w e  f a i l e d  t o  r e p e a l .  I t  w i l l  r e v i s e  laws r e l a t i n g  t o  c a s u a l t y  i n -  
s u r a n c e  and s o v e r e i g n  immunity t o  make t h e  law c o n s i s t e n t  w i t h  l i m i t s  
a l r e a d y  s e t  by s t a t u t e .  

GLEN DRAKE: American I n s u r a n c e  A s s o c i a t i o n .  J u s t  as 
1 backup on t h i s  b i l l ,  w e  s e r v e d  on a n  i n -  

t e r i m  coxuni t tee  t h a t  s t u d i e d  sovere ig r?  i r m u n i t y  and t h i s  w a s  s. r e s u l t  
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and became t h e  1977 b i l l .  I d o n ' t  r e c a l l  why w e  d i d  n o t  r e p e a l  a t  
t h a t  t i m e .  W e  a l l  a g r e e d  t h a t  i t  was t h e  i n t e n t  of t h e  a c t  t o  g i v e  
i n s u r a n c e  companies  t h a t  b e n e f i t .  I t  m e r e l y  a l l o w s  t h e  l o c a l  gov- 
ernment  u n i t  t o  c l a i m  immunity,  I t  d o e s  n o t  change  t h e  s t a t u s  of  t h e  
law a t  a l l .  E x h i b i t  #2-A.  

I 
I 

With no o t h e r  d i s c u s s i o n  t h e  h e a r i n g  I 
c l o s e d  on S e n a t e  B i l l  No. 380. 

SEBATE BILL NO. 153: S e n a t o r  S t o r y .  T h i s  is a n o t h e r  house- . 

keep ing  b i l l .  T h i s  w a s  d r a f t e d  f o r  t h e  
I 

A d l i n i s t r a t i v e  Code ~ o m r n i s s i o n .  Most o f  t h e  c h a n g e s  d o n ' t  amount t o  
much. However, one  change  i s  t h e  d e f i n i t i o n  of person t o  i n c l u d e  
agency ,  and number 2 ,  t h e  A t t o r n e y  G e n e r a l  i s  i n  s u p p o r t  of t h e  Ad- 
m i n l s t r a t i v e  Code p r o c e d u r e  i n  making t h e s e  r u l i n g s .  I n  s e c t i o n  7 ,  

I 
i t  i s  j u s t  t o  make c l e a r  t h a t  t h e  S e c r e t a r y  o f  S t a t e  h a s  t h e  f o r m a t  
t o  p r o v i d e  n o t i c e .  On page  17  i s  t h e  o n l y  s u b s t z n t i v e  change .  I t  
d e s c r i b e s  t h e  a u t h o r i t y  o f  t h e  Code Comii issioner  s l i g h t l y .  

I 
I 

REPRESENTATIVE EUDAILY: Was t h e r e  a  f i s c a l  n o t e  w i t h  t h i s ,  and I 
S e n a t o r  S t o r v  s a i d  "no". - 
There  was no  o t h e r  d i s c u s s i o n  and t h e  
h e a r i n g  c l o s e d  on S e n a t e  B i l l  # 1 5 3 .  

BOYCE CLARKE: Independen t  I n s u r a n c e  A g e n t s  of Montana I 
I want t o  p r e s e n t  w r i t t e n  t e s t i m o n y  f o r  

two b i l l s ,  S e n a t e  B i l l  No. 380  and a l s o  2 6 1 .  E x h i b i t  #I a n d  2 .  
I 

SENATE RILL NO - 2 9 1 :  - S e n a t o r  Lens ink:  This deals w i t h  a p p o i n t -  I 
i n g  t o  f i l l  v a c a n c i e s  i n  county and l e g -  

i s l a t i v e  o f f i c e s .  A t  t h e  p r e s e n t  t i m e  u n d e r  present law there i s  4 0  
d a y s  o r  more,  and  a f t e r  4 0  d a y s  by appo in tment ,  S e c t i o n  1 changes  
t h e  t i m e  s p a n  f rom 4 0  t o  60  d a y s .  S e c t i o n  2 deals w i t h  t h e  c o u n t y  
commiss ioner ,  S e c t i o n  3 d e a l s  w i t h  c o u n t y  o f f i c e s  with f o u r  y e a r  

I 
t e r m s .  H e  p r e s e n t e d  a n  amendment t o  the commit tee  f o r  t h e i r  c o n s i d e r -  
a t i o n .  (copy a t t a c h e d ,  e x h i b i t  # 3 )  

1 
MIKE !-TcGRATH : Department  o f  J u s t i c e ,  We a s k e d  t h a t  

t h i s  b i l l  b e  i n t r o d u c e d  beceuse of  t h e  
v a c a n c i e s  within c o u n t y  o f f i c e s .  One o f  t h e  p r e s e n t  p r o b l e m s  w e  

I 
have i s  when a c a n d i d a t e  d i e s  between t h e  p r i m a r y  and a g e n e r a l  
e l e c t i o n .  This would t r e a t  c o u n t y  o f f i c e s  t h e  same 3 s  s ta te  o f f i c e s .  
HE s u q g e s t e d  a n  amendment on page 4 ,  c o n c e r n i n g  t h e  j u s t i c e  o f  t h e  
peace p o s i t i o n s .  

1 
I 

E P R E S E N T A T I V E  VHDE : Q u e s t i o n e d  t h e  appoinTment and e l e c t i o n  
t o  f i l l  a vacancy.  I 
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REPRESENTATIVE EUDAILY: 

ME?. M c G R R T H :  

Was t h i s  n o t  i n c l u d e d  i n  S e n a t e  B i l l  
6 5 ,  t h e  e l e c t i o n s  b i l l ?  

No. 

The h e a r i n g  c l o s e d  o n  S e n a t e  B i l l  291. 

SENATE BILL NO. 296: S e n a t o r  Van V a i k e n b u r g .  T h i s  b i l l  j u s t  
a d d s  t r i b a l  j u d g e s  t o  t h e  l i s t  o f  p e o p l e  

who c a n  s o l e m n i z e  m a r r i a g e s .  

The h e a r i n g  c l o s e d  o n  S e n a t e  B i l l  296. 

SENATE BILL NO. 488:  S e n a t o r  J e r g e s o n .  I t  ' g i v e s  a n  a d d i t i o n a l  
t o o l  t o  t h e  A d a i n i s t r a t i v e  Code Commit tee ,  

What i t  d o e s  i s  s e t  up a  s u n s e t  p r o c e s s .  O n  p a g e  2 ,  l i n e  25 ,  it d o e s  
l i s t  t h e  D e p a r t m e n t  o f  F i s h  a n d  Game. T h e r e  i s  a f i s c a l  n o t e .  

FEPRESENTATIVE SCULLY: I w i l l  r e a d  a l e t t e r  f r o m  George  Bandy, 
t h e  A c t i n g  Commiss ioner  o f  H i g h e r  Ed- 

u c a t i o n .  L e t t e r  a t t a c h e d ,  e x h i b i t  1 4 ,  wh ich  s tates t h a t  t h e  Bozrd 
o f  R e g e n t s  i s  e x c i u d e d  f rom t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  

SENATOR JERGESON : Would you l i k e  t o  s t r i k e  t h e  r e f e r e n c e  
t o  t h e  u n i v e r s i t y  s y s t e m .  D i s c u s s i o n ,  

The h e a r i n g  c l o s e d  on  S e n a t e  B i l l  4 8 8 .  

SENATE EILL NO.  215: S e n a t o r  Ryan. T h i s  b i l l  would  p u n i s h  
p h y s i c a l  v i o l e n c e  p e r p e t r a t e d  upon a c h i l d  

by a n  a d u l t .  The p u r p o s e  o f  t h e  b i l l  i s  t o  i n c r e a s e  t h e  p e n a l t y .  
She  d i s c u s s e d  s u b s e c t i o n  3 o n  p a g e  2 .  

T h e r e  was n o  o t h e r  d i s c u s s i o n  a n d  t h e  
h e a r i n g  c l o s e d  o n  Senzte B i l l  215 ,  

SENATE BILL NO. 225: S e n a t o r  Ryan. T h i s  is a n  a t t e m p t  t o  
c l a r i f y  t h e  r e c a l l .  On p a g e  i , s u b s e c t i o n  
3 ,  I h a v e  had it i n t e r p r e t e d  t o  m e  t h a t  

b e c a u s e  t h i s  r e a d s  m i s c o n d u c t  t h i s  would e x c l u d e  j u d g e s  a n d  c o u n t y  
a t t o r n e y s ,  t h a t  t h e y  would have  t o  i n d i c t  t h e m s e l v e s .  H e  wen t  o n  t o  
d i s c u s s  i i n e  2 4 .  

R e p r e s e n t a t i v e  E o s e n t h a l  a s k e d  wha t  k i n d  
o f  p h y s i c a l  f i t n e s s .  S e n a t o r  Ryan s a i d  

t h a t  o n e  of t h e  j u d g e s  i n  C a s c a d e  County  was i n c a p a c i t a t e d  f o r  a 
l o n g  t i m e  a n d  t h i s  would c l a r i f y .  

R e p r e s e n c z t i v e  H o l m e s  q u e s t i o n e d  l i n e  22,  
t o  change  t h z  w o r d i n g .  Wi th  n o  o t h e r  d i s -  

c u s s i o n  t h e  h e a r i n g  c l o s e d  on Senate Bill 2 2 5 .  
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SE;JATE B I L L  Ma. 217: S e n a t ~ r  Bob Brown. T h i s  b i l l  p r o v i d e s  
an  a l t e r n a t i v e  f o r  t h e  e x c l u s i o n a r y  r u l e .  

The r u l e  w a s  c r e a t e d  i n  1914 ,  t h e  Weeks d e c i s i o n .  The f o u r t h  
ment t o  t h e  U. S.  C o n s t i t u t i o n  p r e v e n t s  u n u s u a l  s e a r c h  a n d  s e i z u r e .  
T h i s  c o u n t r y  d i d n ' t  have t h e  e x c l u s i o n a r y  r u l e  u n t i l  t h e  c a s e  o f  
Weeks vs Colorado and i n  t h a t  c a s e  t h e  Su?reme C o u r t  determined t h a t  
t h e  e x c l u s i v e  remedy f o r  v i o l a t i o n  of t h e  4 t h  amendment was 
o f  t h e  e v i d e n c e  and t h e n  i n  1961  i n  t h e  c a s e  of  Mapp v s  Ohio t h e  
U. S.  Supreme C o u r t  s a i d  t h e  s u p p r e s s i o n  d o c t r i n e  or  t h e  e x c l u s i o n a r y  
r u l e  s h o u l d  be a p p l i e d  t o  a l l  t h e  s t z t e s .  And so, w e  have  o n l y  had 
t h e  e x c l u s i o n a r y  r u l e  i n  Montana s i n c e  1 9 6 1 .  

I n  1971 i n  t h e  c a s e  of B i v e n s  vs 6 unnamed 
f e d e r a l  n a r c o t i c s  a g e n t s ,  C h i e f  J u s t i c e  

Warren B u r g e r  w r o t e  a  d i s s e n t i n g  o p i n i o n  which w a s  h i g h l y  c r i t i c a l  
o f ' t h e  e x c l u s i o n a r y  r u l e .  The f a c t s  i n  t h e  Bivens  c a s e  w e r e  a s  
f o l l o w s :  The F e d e r a l  Bureau o f  N a r c o t i c s  a g e n t s  w e r e  in fo rmed  t h a t  

I 
a s i z a b l e  q u a n t i t y  o f  n a r c o t i c s  were a t  a c e r t a F n  l o c a t i o n  i n  New YorL 
C i t y .  Somehow a miszake  was made and t h e  n a r c o t i c s  a g e n t s  r u s h e d  i n t o  
t h e  a p a r t s e n t  of B i v e n s  and h i s  f m i l y ,  terrifying them and s u b j e c t e d  

1 
Bivens  t o  a h a m i l i a t i n g  s e a r c h  and soon d e c i d e d  thzt t h e y  had s e a r c h e e  
t h e  wrong place and u n r e a s o n a b i y  h a r a s s e d  a n  i n n o c e n t  man. Bivens  
b r o u g h t  s u i t  in D ~ s t r i c t  C o u r t  a s k i n g  f o r  damages b e c a u s e  of t h e  
t e r r i f y i n g  e x p e r i e n c e  t h a t  h e  and h i s  f s 3 i l y  had had  a s  a r e s u l t  of 

I 
t h e  s e a r c h .  The F e d e r a l  C o u r t  r u l e d ,  ir .  keep ing  w i t h  the Weeks and 
Mapp d e c i s i o n  p r e c e d e n t s  t h a t  t h e  o n l y  remedy f o r  a n  u n r e a s o n a b l e  
s e a r c h  and seizure was s u p p r e s s i o n  of t h e  e v i d e n c e ,  

The i r o n y  i n  t h e  B i v e n s  c a s e  was t h a t  
Bivens  w a s  i n n o c e n t  and  t h e r e  was no 

I 
e v i d e n c e  t o  suppress. A n d  s o ,  i n  h i s  d i s s e n t i n g  o p i n i o n  Chie f  J u s t i c e  
Burger  s u g g e s t e d  t h a t  Congress  o r  some state l e g i s l a t u r e s  legislate 
an a l t e r n a t i v e  t o  t h e  e x c l u s i o n a r y  r u l e  making i t  p o s s i b l e  f o r  a n  

I 
i n n o c e n t  p e r s o c  t o  have l e g a l  s t a n d i n g  t o  s u e  f o r  v i o l a t i o n  o f  h i s  
4 t h  amendment r i g h t s .  Burger  a l s o  s t a t e d  t h a t  with t h e  i r r a t i o n a l i t y  
of t h e  e x c l u s i o n a r y  r u l e  i n  c a s e s  where v a l i d  e v i d e n c e  i s  o b t a i n e d  
a s  a  r e s u l t  o E  a n  u n r e a s o n a b l e  s e a r c h ,  b e c a u s e  o f  a m i n u t e  t e c h n i c a l  
v i o l a t i o n  and e r r o r  on t h e  p a r t  o f  a pol iceman o r  e v e n  t h e  p e r s o n  
r e s p G n s i b l e  fa r  p r e p a r i n g  a  s e a r c h  w a r r a n t ,  v a l i d  e v i d e n c e  c a n  be 
s u p p r e s s e d  and  i f  o u r  J u d i c i a l  sys tem h a s  as  one  of t h e  most  i m p o r t a n t  

I 
p u r p o s e s , t h e  s e a r c h  for t h e  t r u t h ,  t h e n  t o  s u p p r e s s  i n c r i m i n a t i n g  a n d  
v a l i d  e v i d 2 n c c  b e c a u s e  of a  v i o l a t i o n  of  t h e  4 t h  aaenciment i s  c o n t r a r y  
t o  t h o s e  pGr2oses .  

I n  a l n o s t  no c a s e ,  wocld a mot ion  t o  sup- 
p r e s s  b e n e f i t  a  d e f ~ n d a n t  e x c e p t  i f  t h e  

e 7 ~ ; d e n c e  s x p p r e s s e d  was i n c r i m i n a t o r y .  T h e r e f o r e ,  t h e  e x c l u s i o n a r y  

I 
r u l e  would seen u n f a i r  t o  i n n o c e n t  p e o p l e  on t h e  o n e  hand and i r r a t -  
iri-.a; i n  i t s  c z f e c t  on t h e  s e a r c h  f o r  t h e  t r u t h  on t h e  o t h e r ,  and s o  
Chief J u s t i c e  Burger  i n  h i s  Bivens  d i s s e n t  p roposed  a n  a l t e r n a t i v e  



t o  t h e  e x c l u s i o n a r y  r u l e .  W e  have a t t e m p t e d  i n  S e c a t e  B i l l  217 t o  
f o i i o w  a s  c l o s e i y  a s  we c a n  t h e  r e c o m i e n d a t i o n s  of t h e  Chie f  J u s t i c e  
and i t  i s  o u r  hope t h a t  S B  217 p r o v i d e s  a  j u s t i c a b l e  a l t e r n a t i v e  t o  
t h e  e x c l u s i o n a r y  r u l e .  

T h i s  b i l l  i s  based  on B u r g e r s  d i s s e n t  
because  i n  new s e c t i o n  2 ,  w e  p r o v i d e  f o r  

a  c o u r s e  o f  a c t i o n  t o  s u e  i f  your  r i g h t s  have been v i o l a t e d .  On page 
2 ,  s u b s e c t i o n  2 ,  w e  a d m i t  t h e  e v i d e n c e  i f  it i s  r e l i a b l e  e v i d e n c e .  
On page  5 ,  s e c t i o n  1 2 ,  we p r o v i d e  f o r  p e n a l t i e s  a g a i n s t  t h e  pol iceman.  
A i i  it d o e s  i s  t a k e  t h e  c a s e  away form t h e  p r o s e c u t o r .  H e  gave  a 
q u o t a t i o n  i n  c l o s i n g .  

J U D G E  R.  J. NELSON: R e t i r e d  D i s t r i c t  Judge .  I am r e p r e s e n t i n g  
a  g roup  t h a t  was formed l a s t  summer. A 

c r i m i n a l  s h o u l d  n o t  g o  f r e e  because  o f  t h e  e x c l u s i o n a r y  r u l e .  T h i s  
b i l l  g o e s  f u r t h e r  t h a n  J u s t i c e  Burgers  b i l l  d o e s .  I t  g o e s  f u r t h e r  
t h a n  j u s t  awarding t h e  damage a c t i o n .  I t  i s  a r e b u t t a b l e  a s sumpt ion .  
T h i s  would weed o u t  t h e  o v e r z e a l o u s .  Canada and England have  n o t  had 
it. Canada c o n s i d e r e d  it f o r  a  t i m e .  

Hard c a s e s  f r e q u e n t l y  make b e t t e r  law. 
I know t h a t  a b o u t  1/5 o f  t h e  Supreme C o u r t s  

t i m e  i s  s p e n t  on examining s u p p r e s s i o n  o f  e v i d e n c e .  The S h e r i f f s  
A s s o c i a t i o n  s u p p o r t s  t h i s  b i l l .  The s u p p r e s s i o n  of e v i d e n c e  i s  a n  
anomaly. I t  d o e s n ' t  p r o t e c t  t h e  p u b l i c  from s e a r c h  and s e i z u r e .  I t  
p r o t e c t s  t h e  g u i l t y  p a r t y .  There  i s  a  c o n c l u s i v e  a s s u m p t i o n .  

SENATOR WATT : Missou la .  I a p p e a r  v e r y  b r i e f l y  i n  b e h a l f  
of S e n a t o r  Browns S i l l .  I d o  want t o  t e l l  

you t h a t  i t  was d e b a t e d  from a l l  a n g l e s  i n  t h e  S e n a t e .  W e  t h i n k  it 
i s  a  good b i l l  and t h e  pendulum has  swung t o o  f a r ,  I s u p p o r t  t h e  b i l l .  

JACK D.  SHANSTROM: R e t i r e d  Di s t r i c t  Judge,  L i v i n g s t o n .  I 
s t r o n g l y  s u p p o r t  t h e  b i l l .  T h e r e  i s  

n o t h i n g  t h a t  c a u s e s  more problems t h a n  mot ions  t o  s u p p r e s s .  The 
burden  i s  upon t h e  judge  t o  s u p p r e s s  o r  e x c l u d e  t h e  e v i d e n c e .  I 
t h i n k  t h i s  b i l l  would r e l i e v e  a  l o t  of t h a t .  I d o n ' t  t h i n k  t h e r e  i s  
a more c o n t r o v e r s i a l  law t h a n  t h e  s e a r c h  and s e i z u r e  law. H e  went 
t h r o u g h  t h e  p r o c e d u r e ,  a f f i d a v i t ,  p r o b a b l e  c a u s e ,  and g a v e  an  example 
o f  a  c a s e  w i t h  wrong numbers. I know you w i l l  hear  a  l o t  o f  a rguments  
a b o u t  Montana be ing  t h e  f i r s t  t o  p a s s  t h i s  law. 

SEPiATOR RYAN : Those o f  u s  on t h e  p e r i p h e r a l  of t h e  
j u d i c i a l  sys tem f ee l  s t r o n g l y  a b o u t  t h i s .  

I want you t o  p a s s  t h i s  b i l l .  

RICHARD SHAFFER: S h e r i f f ,  Ye l lows tone  County.  I s u p p o r t  
t h i s  S i l l .  I t  i s  b a d l y  needed.  I t  becomes 

q u i t e  d i s c o u r a g i n g  t o  law enforcement .  The o n l y  f a u l t  I c a n  f i n d  w i t h  

i t h i s  b i l l  i s  s e c t i o n  12 .  You shou ld  look a t  it c l o s e l y .  
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TOM XONZEL: D i s t r i c t  A t t o r n e y s  A s s o c i a t i o n .  I have  
a handout  f o r  you. W e  s u p p o r t  t h e  b i l l .  

H e  g a v e  a  copy o f  h a n d o u t ,  e x h i b i t  # 5 .  
u 

HAROLD ZANZER: Ye l lows tcne  A t t o r n e y ,  I w i l l  be b r i e f .  
I have been w i t h  t h i s  o f f i c e  s i n c e  1974. 

H e  q u o t e d  f a c t s  from a  c a s e  he  had ]:sen i n ~ ~ o l v e d  w i t h ,  i n  which he  

B 
r e p r e s e n t e d  t h e  accused .  W e  have c r e a t e d  an  imba lance .  I an t h i n k i n g  
t h e y  a r e  p l a c i n g  much t o o  b i g  a  burden on my s h o u l d e r s  when t h e y  s a y  
t h a t  t h i s  b i l l  w i l l  c a u s e  s o c i e t y  t o  crumble  and f a l l .  I p e r s o n a l l y  

I 
s u p p o r t  t h i s .  I t h i n k  w e  t e n d  t o  o v e r l o o k  t h e  f a c t  t h a t  t h e r e  a r e  
r e a l  v i c t i n s  of crime. The e x c l u s i o n a r y  r u l e  i g n o r e s  t h e  f a c t  t h a t  
t h e r e  a r e  r e a l  v i c t i m s .  The e x c l u s i o n a r y  r u l e  t h a t  h a s  been  s t a t e d  

I 
i s  n o t  c o n s t i t u t i o n a l l y  mandated.  T h i s  was a  j u d i c i a l  man-made r u l e .  
W e  need a  v i a b l e  a l t e r n a t i v e  t h a t  o u g h t  t o  be  a v a i l a b l e .  When w e  t a l k  
a b o u t  t e c h n i c a l  e r r o r s ,  i n  97% of  c a s e s  i t  i s  t h e  o p i n i o n  o f  t h e  judge .  
A judge  h a s  examined t h e  f a c t s  and h a s  maJe a  j u d i c i a l  d e t e r m i n a t i o n  

I 
t h a t  it i s  p r o p e r .  

J U E G E  SHMJSTROM: Mas: o f  t h e  o p i n i o n s  i n  t h e  a p p e l l a t e  
c o c - t s  are s p l i t  o p i n i o n s .  Many of t h e s e  

c a s e s  w i l l  t h e n  go i n t o  t h e  f e i - . r a l  sys tem.  I t  c a n  t h n n  g o  t o  t h e  
c i r c u i t  c o u r t  and c a n  b e  a s p l ~ c  o p i n i o n  a g a i n .  Some u l t i m a t e l y  g o  

I 
t o  t h e  U .  S.  Supreme C o u r t .  Tne  p l i ceman  may have  won o r  l o s t  de- 
Fending on  t h e  o p i n i o n  of t h e  jxdge.  I wouid s u g g e s t  t o  you t h a t  
c a n  t a k e  t h e  same set o f  f a c t s  t o  a  v a r i e t y  o f  d i s t r i c t  j u d g e s  and 
you w i l l  have  a  v a r i e t y  o f  o p i n i o n s .  When you examine s e a r c h  and 
s e i z u r e  from t h a t  s t a n d p o i n t  a l l  t h a t  happens is  t h a t  t h e  g u i l t y  g o e s  ( 
f r e e .  I t  seems t o  m e  t h a t  t h a t  i s  n o t  f u l f i l l i n g  t h e  r e s p o n s i b i l i t y  
o f  government  t o  l e t  t h i s  happen. H e  quo ted  a c a s e ,  C o o l i d g e  vs N .  
t h e  p l a i n  v iew d o c t r i n e .  I f  t h e  U .  S .  Supreme C o u r t  c a n n o t  agree what  
the rule i s ,  how can w e  a s k  an  o f f i c e r  in t h e  s t a t e  t o  know what t h e  
r u l e  s h o u l d  b e .  When you a r e  working w i t h  r u l e s  t h a t  j u d g e ,  most  o f  
t h e s e  f i n a l  d e c i s i o n s  a r e  coming down 2 o r  3 y e a r s  a f t e r  t h e  f a c t .  
d o n ' t  b e l i e v e  r e a s o n a b l e  p e o p l e  can  d i s a g r e e .  I would a s k  t h a t  you 
l o o k  a t  t h i s  s e r i o u s l y  and i n  d e p t h .  

SENATOR STIKRTZ : B ~ t t e .  I have had p e r s o n a l  e x p e r i e n c e  w i t  
t?..:.s e x c l u s i o n a r y  rule. 1 am a fo rmer  

I 
County A t t o r n e y  and I s e r v e d  - y e a r s  a s  an  a s s i s t a n t  U .  S .  A t t o r n e y .  
I have  l i v e d  w i t h  and s e e n  tl-- a c t u a l  work ings  a£ t h e  e x c l u s i o n a r y  r u l  
The f l a w s  i n  t h i s  b i l l  c a n  be  ~ o r k e d  o u ~ .  W e  need t o  p u t  t h e  law back 
i n  b a l a n c e .  T h i s  b i l l  i s  noz 2 t t a c k i n g  t h e  4 t h  amendment o f  t h e  U.S. 

I 
The t h r u s t  o f  t h i s  judge-made r u l e  w a s  t o  p u n i s h  a n  o f f e n d i n g  offi~er 
b u t  n o t  t o  e x c l u d e  e v i d e n c e .  1 went  t o  t h e  law l i b r a r y  and grabbed 
0r.e o f  t h e  S t a t e  R e p o r t e r s  He g a v e  exaniples  of c a s e s  where e v i d e n c e  

I 
w a s  thrown o u t .  T h i s  b i l l  w i l l  d e t e r  wrongfu l  p o l i c e  a c t i o n .  I t  i s  
t h e  poli-ce o f f i c e r  who d o e s n ' t  have  h i n d s i g h t .  The e x c l u s i o n a r y  r u l e  
puts t o o  b i g  a burden on t h e  p o l i c e  o f f i c e r .  I a m  v e r y  i n t e r e s t e d  i 
the r i g h t s  of  t h e  c r i m i n a l  s u s p e c t .  I t  d o e s  n o t  a t t a c k  r i g h t s .  I t  
speaks o n l y  t o  p h y s i c a l  e v i d e n c e .  I t  does  n o t  a t t a c k  o u r  r i g h t  t o  
~ z l v a c y  as  q u a r a n t e e d  i n  t h e  4 t h  amen&-nent. f 
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B I L L  LEAPHART: Montana T r i a l  Lawyers.  I t h i n k  t h i s  b i l l  
i s  u n c o n s t i t u t i o n a l .  I t  would do awav * 

w i t h  t h e  Montana s t a t u t e  on t h e  s u p p r e s s i o n  o f  e v i d e n c e .  The e x c l u s -  
i o n a r y  r u l e  i s  t o  a v o i d  t h e  t a i n t  of p o l i c e  u n l a w f u l n e s s  a n d  t o  a s s u r e  
t h a t  t h e  law w i l l  n o t  p r o f i t  from i t s  own u n l a w f u l  b e h a v i o r .  H e  went 
on t o  t a l k  a b o u t  c o n f e s s i o n s  t a k e n  i n v o l u n t a r i l y .  With p a r t i c u l a r  
r e f e r e n c e  t o  t h e  b i l l  you s h o u l d  n o t  be  swayed by t h e  c i v i l  remedy 
t h a t  is  p r o v i d e d  i n  t h e  b i l l .  A p r i v a t e  c i t i z e n  h a s  c a u s e  o f  a c t i o n  
s i n c e  t h e  1 8 0 0 ' s .  I n  terms o f  p u b l i c  p o l i c y  it makes no d i f f e r e n c e .  
I f  any home i s  i l l e g a l l y  s e a r c h e d  t h e r e  is  a remedy. 

SIM LEWIS:  V i c e - p r e s i d e n t ,  Montana C h a p t e r ,  C i v i l  
L i b e r t i e s  Union. I a m  h e r e  o n  b e h a l f  o f  

mysel f  and t h e  Cascade P u b l i c  Defenders  o f f i c e .  H e  gave  examples  o f  
h i s  p e r s o n a l l y  s u p p r e s s i n g  e v i d e n c e .  I n  t h o s e  c a s e s  I f e l t  t h a t  t h e  
c o n s t i t u t i o n a l  v i o l a t i o n s  w e r e  c u l p a b l e .  The bonding c o s t s  w i l l  be 
i n c r e a s e d  by $15 p e r  month p e r  o f f i c e r .  I would l i k e  t o  r e f u t e  some 
o f  t h e  s t a t e m e n t s  of S e n a t o r  Brown. 

1. t e c h n i c a l  e r r o r s  do  n o t  c a u s e  t h e  p rob lem,  it must b e  caused  
by some g r e i v o u s  d i s c r e p a n c y .  
2 .  t h e  i d e a  t h a t  t h e  e x c l u s i o n a r y  r u l e  d o e s  n o t  keep  p o l i c e  
o f f i c e r  from v i o l a t i n g  c o n s t i t u t i o n a l  r i g h t s .  

I ~ o s t  b a s i c a l l y  I do n o t  a g r e e  t h a t  i t s  a  bad t h i n g  f o r  s o c i e t y  t o  have  
e v i d e n c e  s u p p r e s s e d .  

M I K E  bIELOY: Montana T r i a l  Lawyers,  I want t o  p o i n t  
o u t  t h r e e  t h i n g s .  

1. With t h e  a s s e r t i o n  t h a t  it w i l l  c u t  dcwn o n  c r i m e  by i n c r e a s i n g  
c o n v i c t i o n s ,  s t u d i e s  i n d i c a t e  it w i l l  n o t  do a n y t h i n g  a b o u t  t h e  
c o n v i c t i o n  r a t e .  
2 .  The c r i t i c s  t h a t  you have h e a r d  a r e  n o t  a t t a c k i n g  t h e  ex- 
c l u s i o n a r y  r u l e  t h e y  a r e  a t t a c k i n g  t h e  4 t h  amendment. T h e  r u l e  
t h a t  s a y s  you c a n n o t  i l l e g a l l y  s e a r c h  someones house.  
3 .  The remedy. I want  t o  be i n c o n s i s t e n t ,  if you w i l l  l e t  m e .  
The a l t e r n a t i v e  i s  a  l a w s u i t  a g a i n s t  t h e  s t a t e  and  t h e  o f f i c e r  
p e r s o n a l l y .  You c a n  s u e  under  t h i s  b i l l  if there i s  a v i o l a t i o n  
o f  t h e  c o n s t i t u t i o n a l  r i g h t .  The l a w s u i t  would p r o b a b l y  be 
a g a i n s t  t h e  c o u n t y  o r  t h e  c i t y .  Look a t  t h e  e l e m e n t s  o f  damage, 
s e c t i o n  5 .  I t h i n k  you w i l l  s e e  a f a r  g r e a t e r  impac t  on  t h e  
l o c a l  governments  t o  g e t  i n s u r a n c e .  I am i n t e r e s t e d  as a t r i a l  
lawyer ,  i n  t h e  p r c p e r  a d m i n i s t r a t i o n  of justice. 

J U D G E  EENNETT: ACLU. Beware of  a  young man w i t h  a book, 
b u t  beware e s p e c i a l l y  of a n  o l d  man w i t h  

two books.  T h i s  was s t a t e d  a s  he s t o o d  up t o  t e s t i f y ,  h o l d i n g  two 
volumes. I want t o  p o i n t  o u t  i n  c a s e  you have a n  i l l u s i o n  t h a t  some 
judges  e n j o y  s u p p r e s s i n g  e v i d e n c e .  I t  makes you f e e l  g u i l t y  because  
you know t h a t  i n  your  hands i s  t h e  a b i l i t y  t o  t u r n  c f f  a good c r i m i n a l  
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c a s e .  T h e r e  would b e  o n l y  o n e  t h i n g  worse and t h a t  would be  f o r  a  
j udge  t o  j o i n  hands  w i t h  a l a w b r e a k i n g  p o l i c e m a n .  The r i g h t  o f  a 
p e r s o n  t o  b e  s e c u r e  a g a i n s t  u n u s u a l  s e a r c h s  a n d  s e i z u r e s  i s  a  b a s i c  
r i g h t .  H e  d i s c u s s e d  t h e  4 t h  amendment a n d  w h a t  it i s  a l l  a b c u t .  

I 
Your c o u r t s  s t a n d  a s  a  s 2 i e l d  a g a i n s t  p o l i c e  m i s c o n d u c t .  The g u t s  o f  
t h i s  b i l l  i s  t o  wink a t  t h e  4 t h  a i e n 6 i i e n t .  I t  i s  g o i n g  t o  b e  found  
p a t e n t l y  u n c o n s t i t u t i o n a l .  Warren B u r q e r  i s  t h e  champion  o f  t h e  

I 
m o d i f i c a t i o n  o f  t h e  e x c l u s i o n a r y  r u l e .  H e  wen t  o n  t o  q u o t e  J u s t i c e  
B u r g e r ,  a n d  t a l k e d  a b o u t  t h e  B u r g e r  c o n c e p t  o f  a m e a n i n g c u l  a l t e r n a t i v  
H e  sets down g u i d e l i n e s  f o r  s u b s t a n t i a l  v i o l a t i o n .  H e  t a l k e d  a b o u t  
o u t s t a n d i n g  cases o f  s e a r c h  a n d  s e i z u r e  s u c h  as W a t e r g a t e .  

The t i m e  h a s  come t o  m o d i f y  t h i s  l e g i s -  
l a t i o n ,  n o t  t o  e l i m i n a t e  it. I s u g g e s t  

I 
t h a t ,  i n  s p i t e  o f  i t s  g r a v e  s h o r t c o m i n g s ,  u n t i l  a r a t i o n a l  a l t e r n a t i v e )  
i s  f o u n d .  I t  seems t o  m e  t h a t  t h i s  i s  a  method t h a t  n e e d s  t o  b e  
imp lemen ted .  I have  t o  c h i p  away a t  t h i s  b i l l  a g a i n .  I t  d o e s  d e f i n e  
w h a t  n e e d s  d e f i n i n g .  I t  i s  a  s l o p p y  p i e c e  o f  L e g i s l a t i o n .  ~ u s t i c e  
B u r g e r  t h o u g h t  t h e r e  s h o u l d  b e  a  c o u r t  o f  c1a l z - i~  t o  d e t e r m i n e  t h e  
judgment .  H e  a l s o  t h o u g h t  it s h o u l d  be somet i . ing  d e t a c h e d .  You h a v e  
s e c t i o n  1 2 .  Then you h a v e  t h i s  i n t e r e s t i n g  b.:r;ch o f  s t a n d a r d s .  Did 
h e  d o  i t  knowing ly  o r  i n  a  g r o s s l y  n e g l i g e n t  manner .  Does i t  mean a n d  
o r  d o e s  it mean o r ?  I t  i s  compounded l n  p a r t  2 o f  t h e  same s e c t i o n .  - 

They s a y  nctl-ing i n  t h e  ac t  i s  g o i n g  t o  
r e l i e v e  anybody f o r  c r i m i n a l  t r e s p a s s .  

j u s t i c e  B u r g e r  c a l l s  f o r  a  r . ? a n i n g f u l  a l t e r n a t i v e ,  t h i s  b i l l  i s  n o t  
t h a t  a l t e r n a t i v e .  The law n e e d s  a n  e x c l u s i o n a r y  r u l e .  The Supreme 
C o u r t  h a s  t h e  a b i l i t y  t o  f i n e - t u n e  t h i s  r u l e .  They  are p a s s i n g  t h e  
buck  b e c a u s e  it i s  a judge-made r u l e .  What w e  n e e d  t o  d o  i s  t o  r e d u c e  
i l l e g a l  s e a r c h s  and  s e i z u r e s ,  n o t  t o  l e g a l i z e  them. W e  n e e d  t o  impose  
p r o p e r  e d u c a t i o n  f o r  p o l i c e  o f f i c e r s .  W e  n e e d  t o  u p d a t e  t h e  tort a c t ,  
~t seems t o  m e  t h a t  w e  a r e  c a u g h t  up  i n  a  k i n d  o f  o v e r e n t h u s i a s m  f o r  
d o i n g  s o m e t h i n g  a b o u t  t h e  r ise i n  crime. Nobody q u e s t i o n s  t h a t  t h e r e  
is  g o i n g  t o  be more c r i m e  a l l  t h e  t i m e ,  b u t  I r e f u s e  t o  a c c e p t  t h e  
c r e d i t  f o r  it. H e  d i s c u s s e d  t h e  d i r t y - h a n d s  d o c t r i n e .  H e  d i s c u s s e d  
t h e  S t o n e  v s  P o w e l l  c a s e .  H e  wen t  on  t o  q u o t e  f rom J u s t i c e  Cordozo  
a n d  a l s o  J u s t i c e  B r a n d e i s  "If t h e  gove rnmen t  becomes a  l a w b r e a k e r ,  it I 
b r e e d s  c o n t e m p t  f o r  t h e  law" .  

LARRY ELI SON : U n i v e r s i t y  o f  F o n t a n a  Law S c h o o l .  I am 
a f r 3 i d  t h e  p r o p o n e n t s  are  n o t  c u r r e n t  w i t ?  

t h e  l aw  now. I f e e l  i t  i s  r i s ~ : y  t o  t a k e  t h i s  b i g  s t e p  f o r w a r d .  The  
f a c t  i s ,  t h e  l aw  i s  c h a n g i n g  and  t h o s e  m e r e l y  t e c h n i c a l  d e t a i l s  are  no 
l o n g e r  g o i n g  t o  c a u s e  e v i d e n c e  t o  be s u p p r e s s e d .  H e  q u o t e d  t h e  P e l t i e  

of e v i d e n c e  o n  mere  t e c h n i c a 1 i : i . e ~ .  They a r e  d o i n g  t h e  same t h i n g  a t  
c a s e  and  t h e  P o w e l l  c a s e .  N o  l awyer  i s  g o i n g  t o  s a n c t i o n  t h e  s u p p r e s s -  

t h e  Supreme C o u r t  now. I d o  s2e t h e  c r i s i s  b e c a u s e  i n  Montana w e  have 
h a d  t h e  e x c l u s i o n a r y  r u l e  s i n c e  i t  s t a r t e d .  W e  h a v e  a  new p r o v i s i o n  
a b o u t  t h e  d i g n i t y  o f  t h e  i n d i v i d u a l  t h a t  h a s  n o t  been  t e s t e d  y e t .  WL 
need  t o  m o d i f y .  f 
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ROBERT J. CAMPBELL: B i l l  of R i g h t s  Committee,  C o n s t i t u t i o n a l  
c o n v e n t i o n .  I was t h e  a u t h o r  o f  t h e  r i g h t  

t o  p r i v a c y  s e c t i o n .  These  a r e  c o n s t i t u t i o n a l  r i g h t s  t h a t  we a l l  
have.  W e  have  t h e  b e s t  r i g h t s  o f  p r o t e c t i o n  i n  t h e  n a t i o n .  W e  s h o u l d  
have  a  j u d i c i a l  impac t  s t a t e m e n t  What i s  t h e  c o s t  o f  g o i n g  a l l  the 
way t h r o u g h  t h e  c o u n t s  on a  t es t  c a s e .  S e c t i o n  1 5 ,  page 7 ,  how can 
you p o s s i b l y  t e l l  how t h i s  s h o u l d  be  u s e d .  

SENATOR BRONX : I n  c l o s i n g ,  t a l k e d  a b o u t  what  t h e  o p p o n e n t s  
s a i d  and r e b u t t e d  them. H e  t a l k e d  a b o u t  

t h e  t h r e e  r a t i o n a l e s  u s e d  t o  j u s t i f y  t h e  e x c l u s i o n a r y  r u l e .  W e  a re  
t a l k i n g  a b o u t  v a l i d  e v i d e n c e .  H e  t a l k e d  a b o u t  it n o t  b e i n g  a . d e t e r r a n t  
o f  i l l e g a l  s e a r c h  and s e i z u r e .  The p r o v i s i o n  r u i e  i s  a d e t e r r a n t  i n  
SB.217. W e  have  had t h e  4 t h  amendment s i n c e  1895 and w e  h a v e  only had 
t h e  e x c l u s i o n a r y  r u l e  s i n c e  1914. H e  reviewed t h e  c a s e  o f  C o o l i d g e  
v s  N e w  Hampshire.  H e  q u o t e d  t h e  4 t h  amendment. There  i s  n o t h i n g  
a b o u t  e x c l u d i n g  e v i d e n c e  i n  t h e  4 t h  amendment. I d o n ' t  know how 
Judge  B e n n e t t  knows t h a t  t h i s  w i l l  be  found u n c o n s t i t u t i o n a l .  J u s t i c e  
P o w e l l ,  o f  t h e  U .  S .  Supreme C o u r t  a g r e e s  w i t h  Burger .  J u s t i c e  H a r l a n d  
a g r e e d ,  a l s o .  What w e  p r o p o s e  h e r e  is an  a l t e r n a t i v e  t o  t h e  e x c l u s i o n -  
a r y  r u i e .  

H e  went on t o  g i v e  examples of p e o p l e  g o i n g  
I 

f r e e  b e c a u s e  of  t h e ' s u p p r e s s i o n  of e v i d e n c e .  
I t  o n l y  b e n e f i t s  p e o p l e  who a r e  q u i l t y .  SB 217 t a k e s  C h i e f  J u s t i c e  
Eurger  up  on h i s  o p i n i o n .  Three  t h i n g s  a r e  p r o v i d e d  i n  t h e  b i l l .  

1. it p r o v i d e s  t h a t  w e  c a n  s t i l l  u s e  t h e  e v i d e n c e .  
2 .  a l l o w s  p e o p l e  whose 4 t h  amendment r i g h t s  have been v i o l a t e d  
t o  s u e .  
3 .  it keeps  p o l i c e  o f f i c e r s  from b e i n g  c a r e l e s s ,  w e  p r o v i d e d  
p r o c e d u r e  d i r e c t e d  a t  them. 

it i s  o b v i o u s l y  a  t e s t ,  and w e  w i l l  see i f  it i s  a v a l i d  a l t e r n a t i v e .  

REPRESENTATIVE HOLMES : I want t o  a s k  S h e r i f f  S h a e f f e r ,  i f  someone 
h a s  knowingly v i o l a t e d  t h e  law,  page 5,  

s h o u l d  t h a t  b e  s t r e n g t h e n e d .  M r .  S h a e f f e r  s a i d ,  y e s ,  t h e y  s h o u l d  b e  
suspended when t h e y  d o  something wrong. 

T h e r e  was d i s c u s s i o n  w i t h  M r .  E l i s o n  
a b o u t  some of t h e  c a s e s  t h a t  had been  

ment ioned i n  t h e  h e a r i n g ,  s u c h  a s  t h e  Powel i  and P e l t i e r  case. 

XPFESENTATIVE UHDE:  H e  a sked  t h a t  a d i s t i n c t i o n  be made be- 
tween a  v a l i d  s e a r c h  and s e i z u r e  and o n e  

t h a t  was n o t .  

I SENATOR STIAW.TZ : I t  c o u l d  be y e s  and  no and he  went  on t o  
g i v e  r e a s c n s .  
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J U D G E  BENNETT : -- I would s u g g e s t  t h a t  you r e f e r  t o  
s e c t i o n  1 5  o f  t h e  a c t .  

D i s c u s s i o n  fo?-lowed a b o u t  t h i s ,  

REPRESENTATIVE CURTISS : You a l l u d e d  t l :  a  s t u d y  t h a t  t h e  U .  S .  
Supreme C o u r t  had 6 o n e ,  c o u l d  you e l a b o r -  

a t e  on t h i s .  Judge  B e n n e t t  s a i d ,  it h a s  been a year and 1 1 2  t h e y  
a r e  working on t h i s  problem i n  c o n n e c t i o n  w i t h  t h e  d e t e r r a n t  e f f e c t .  

FEP-WSENTATIVE HOSMES: O n  page 7 ,  l i n e  9, why w a s  t h e  tern 
" l a w f u l l y  s e i z e d "  e l i m i n a t e d ?  

I d o n ' t  know. 

XR. ELISON: I t  t o t a l l y  c o n f o r n s  the b i l l .  R e g a r d l e s s  
of how i t  was u s e d ,  it c a n  be u s e d  i n  a n y  

p r c c e e d i n g s .  E e f o r e  i f  i t  w e r e  l e g a l l y  seized it can  b e  used i n  ad- 
m i s s a b l e  p r o c e e d i n g s .  

A f t e r  some f u r t h e r  d i s c u s s i o n  a b o u t  t h e  
v a r i o u s  c a s e s  t h e  h e a r i n g  c l o s e d  on 

S e n a t e  B i l l  N o .  2 1 7 .  

The m e e t i n g  a d j o u r n e d  a t  11:20 a . m .  

O t h e r  e x h i b i t s  i n c l u d e  i n f o r m a t i o n  on t he  e x c l u s i o n a r y  r u l e ,  e x h i b i t s  
numbers 6 ,  7 ,  8 ,  and 9 .  

A l e t t e r  was read from Howard S t r a u s e ,  a d n i t t e d  i n t o  t h e  t e s t i m o n y ,  
e x h i b i t  number 1 0 .  

., . 
Mary E l l e n  C o n n e i l y ,  S e c r e t a r y  




